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PREFACE 


A  LONG  time  has  elapsed  since  tlie  author  undertook  to  draw  out  "The 
Origia  and  Growth  of  the  English  Constitution,"  within  the  limits  of  two- 
octavo  volumes,  the  first  of  which  is  in  the  e^hth  edition,  the  second  in  the 
fourth.  The  very  cordial  reception  given  to  that  work  throi^hout  the  Eng- 
lish-speaking world  and  beyond  it  naturally  suj^ested  a  sequel  to  be  entitled 
"The  Origin  and  Growth  of  the  American  Constitution,"  which  has  been 
CQin[deted  on  the  same  plan. 

After  thirty  years  of  effort  to  unfdd  the  histories  of  the  two  closely 
related  constitutions  as  one  progressive  development,  the  author  was 
blessed  with  a  piece  of  good  fortune  which  has  more  than  requited  all 
the  labor  bestowed.  That  good  fortune  counted  of  the  unearthing  of  a 
priceless  document,  very  near  the  surface,  which  has  cast  a  bright  Hght  into 
what  was  heretofore  a  very  dark  place.  It  explains  for  the  first  time  the 
real  history  of  the  invention  of  that  marvelous  system  of  government, 
partly  federal  and  partly  national,  given  to  the  world  by  the  Federal  Con- 
vention at  the  close  of  its  labors  at  Philadelphia  on  September  17, 1787. 
Beyond  that  point  the  influence  of  the  document  in  question  does  not 
extend, — except  in  one  important  particular  it  sheds  no  new  light  on  the 
after  histmy.  So  far  as  this  book  is  concerned,  it  ts  a  mere  episode,  simply 
one  link  in  a  long  chain  of  causation  presented  herein  as  a  connected  whole. 
It  is,  however,  a  great  thing  to  know  for  certain  that  the  most  notable  of 
all  political  inventions  had  a  personal  inventor;  that  the  entirely  unique 
and  path-breaking  creation  embodied  in  the  American  Constitution  came 
into  being  in  a  perfectly  normal  way;  that  its  birth  was  neither  mythical 
oor  miraculous.  B^innii^  upon  that  sane  basis  an  effort  has  been  made 
to  unfold  the  growth  of  that  Constitution  according  to  the  Historical 
Method,  which  regards  all  law,  public  and  private,  as  a  living  and  growing 
organism  that  chaises  as  the  relations  of  society  change.  When  that 
method  is  applied  to  such  data  as  are  contained  in  printed  document,  the 
growth  of  constitutions  may  be  worked  out  by  processes  almost  as  exact 
as  those  employed  in  physical  science.  As  Bishop  Stubbs  has  happily  ex- 
pressed it:  "  I  amfess  that  to  me,  as  an  old  investigator,  a  good  deal  of  the 
accepted  theory  of  continuous  history,  in  this  region,  at  least,  of  history, 
seems  to  rest  on  arguments  as  sound,  within  its  own  material  and  area,  as 
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those  on  iriiich  Copernicus  and  I&pler  worked  out  their  astroDomical  con- 
duaons." 

Never  in  the  constitutional  life  of  any  people  has  the  organic  develop- 
ment been  so  vast  and  rapid  as  that  which  has  taken  place  here  since  the 
existing  Federal  Constitution  went  into  effect.  Durii^  the  very  short 
period  in  which  the  thirteen  scattered  communities  that  fringed  our 
Atlantic  seaboard  toward  the  close  of  the  seventeenth  century  have  been 
expanding  across  the  continent,  the  dissolving  views  of  change  have  fol- 
lowed each  other  like  the  pictures  in  a  panorama.^  In  expandii^  with  that 
expansion,  in  adapting  itself  to  the  changed  relations  resulting  there- 
from, the  American  Constitution  has  developed  an  elasticity,  a  growing- 
power  entirely  beyond  the  cumbrous  process  of  amendment  its  terms 
provide.  When  the  Thirteenth,  Fourteenth,  and  Fifteenth  Amendments, 
involving  a  single  subject-matter,  are  considered,  as  they  should  be,  as 
a  single  transaction,  the  fact  remains  that  the  Constitution  of  the  United 
States  has  been  amended  in  a  formal  way  only  once  since  1804,  a  period  of 
one  hundred  and  seven  years.  And  yet  during  all  that  time  it  has  been 
passing  rapidly,  despite  its  rigid  and  dogmatic  form,  through  a  marvelous 
process  of  unparalleled  development,  chiefly  through  the  subtle  agency  of 
judge-made  law  ever  flowing  from  a  generous  fountain,  the  Supreme  Court 
of  the  United  States.* 

The  outcome  of  our  organic  development,  registered  as  it  is  in  writ- 
ten constitutions  and  in  the  vast  and  unwieldy  mass  of  judge-made 
law  through  which  they  have  been  interpreted,  is  an  indivisible  whole 
which  cannot  be  mastered  piecemeal,  —  it  cannot  be  clearly  expounded 
as  a  series  of  broken  and  disjointed  fragments.  To  the  mind  that  can- 
not deal  with  our  complex  body  of  lav,  state  and  federal,  as  a  living 
and  growing  oi^nism,  its  real  meaning  must  forever  remain  a  sealed 
book.  Difficult  as  the  problem  is,  the  task  is  somewhat  lightened  by  the 
fact  that  the  period  of  growth  to  be  mastered  embraces  less  than  a  cen- 
tury and  a  quarter,  a  period  whose  history  is  profusely  illustrated  by 

>  "OurdevelopmentbasninKifastaiidio  a  vital  interpretation  of."    Woodrow  W^- 

far  along  the  lines  sketched  in  the  earlier  day  son,  Addieas  before  American  Bar  Araocia- 

of  constitutional  definition,  has  so  crossed  tion,  August  31,  1910. 

and  interlaced  those  lines,  has  piled  upon  '  An  inspection  of  the  annotated  Consti- 

them   such  novel   structuics  of  trust  and  tution  in  Appendix  xz,  will   disckxe   the 

combination,  has  elaborated  within  them  a  fact  that  it  has  been  construed  by  the  Su- 

life  ao   manifold,  so  full  ot   forces   which  preme  Court  in  nearly  fourteen  hundred 

tiBOBcend   the  boundaries  of  the  country  cases,  which,  if  printel  separately  in  the 

itself  and  fill  the  eyes  of  the  world,  that  a  official  form,  would  fill  about  fifteen  volume* 

new  nation  seems  to  have  been  created  of  the  Reports, 
which  the  old  formulas  do  not  fit  or  afFoid 
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a  series  of  documents,  all  of  which  are  now  accessible.  There  is  no  longer 
a  place  for  the  withering  legends  of  supematuralism,  or  f<»'  myths  and 
traditioDs  that  defy  the  (ndinary  rules  of  common  sense. 

M,  Lenfitre^a  worthy  representative  of  that  school  which  has  de- 
throned romanticism  in  every  branch  of  French  literature  —  has  said : 
"History,  as  it  has  too  long  been  written,  is  similar  to  stage  scenery  when 
seen  from  the  body  of  a  theatre.  Everythii^  is  in  perfect  order,  every- 
thing is  logical  and  in  its  place,  everything  appears  to  be  solid  and  real  — 
provided  you  do  not  go  behind  the  scenes,  that  is  to  say,  provided  you  do 
not  study  the  facts  in  the  heaps  of  authentic  documents  stored  in  the 
record  office.  For  if  you  investigate,  you  will  discover  that  the  building 
has  only  a  fnmt,  and  that  it  is  kept  upright  only  by  the  aid  of  cords  and 
(Kgs."  The  student  of  American  constitutional  history  has  no  reason  to 
fear  to  go  behind  the  scenes,  —  the  real  facts  as  attested  by  the  docu- 
meets  are  quite  as  wonderful  as  anything  we  have  been  accustomed  to 
believe.  In  the  light  of  the  real  facts  as  attested  by  the  documents,  an 
attempt  has  been  made  herein  to  outline,  with  frequent  elaborations,  the 
(Higiii  and  growth  of  the  American  Constitution  in  such  a  way  as  to 
enable  every  American  citizen,  layman  as  well  as  lawyer,  to  read  within 
nanow  limits  the  entire  history  of  the  wonderful  Constitution  under 
which  he  lives. 

Two  editions  of  the  epoch-making  doctmient  to  which  refexence  has 
been  made,  with  the  author's  commentary  upon  it,  have  been  published 
by  Congress,  in  an  unusual  form,  and  spread  broadcast.  In  that  regard 
the  author  is  indebted  to  bia  good  friends,  the  Hon.  Thomas  H.  Carter,  the 
able  and  distinguished  United  States  Senator  from  Montana,  vho  has 
given  special  study  to  the  subject;  and  to  the  Hon.  William  E.  Chandler, 
formerly  United  States  Senator  from  New  Hampshire,  and  Secretary  of 
the  Navy,  whose  brilliant  and  incisive  mind  is  ever  open  to  new  revela- 
ticois. 

Wasbimgton,  D.  C, 
Nmeadier,  191a 
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THE  ORIGIN  AND  GROWTH  OF  THE 
AMERICAN  CONSTITUTION 


CHAPTER  I 

INTBODITCTOKY 

No  effort  was  ever  made  to  write  the  history  of  the  English  Sonrceurf 
Constitution  until  very  recent  times,  and  when  the  work  did  ^^^^  ■ 
begin  the  historians  confined  themselves  almost  entirely  to  the  cootitDtk^ 
aftergrowth,  leaving  the  initial  period,  the  starting-point  of  ^^j!^* 
everything,  almost  untouched.  Hallam  began  his  "Constitu- 
tional History"  with  the  accession  of  the  House  of  Tudor,  — 
three  meagre  chapters  in  the  "Middle  Ages"  contain  all  he 
deared  to  say  of  the  formative  epoch.  Macaulay's  "History 
of  Englaitd"  really  begins  with  the  accesraon  of  the  House  of 
Stuart,  —  into  a  angle  chapter  are  condensed  the  reflections 
<rf  the  most  brilliant  and  inquisitive  of  Englishmen  upon  the  tea 
eventful  centuries  preceding  that  event.  Only  within  the  last 
seventy  years  have  the  cbarto^,  chronicles,  and  memorials  in 
which  was  entombed  the  early  history  of  the  English  Constitu- 
tion been  made  accessible ;  and  only  within  the  last  forty  have 
they  been  subjected  to  the  final  analysis  which  at  last  ex- 
tracted from  them  their  full  and  true  significance.'  In  the  same 
way  the  three  most  famous  fordgn  expounders  of  the  American 

>  Tbe  good  work  feebly  b^uD  by 
Shuoa  Turner  in  hia  History  of  At 

in^Saxmu,    published    between  completed  his  Hiitory  of  the  Normon 

1799   snd    1S05,    waa   greatly   ad-  Cotigiitit,  not  until   Biahop  Stubba 

nnced  by  Kemble,  who  published  bad   completed  the    ConttUtitiottal 

Vt  Codex  Diplomaticiu  Mm  Saxoniei  Ristary,   the  SOect    Chorters,   and 

iiiiS39,aiid  his5a»nM*'K£«{faHtdin  "the    wonderfiJ     picfaces"  —  all 

1848.  Thorpe  published  his  Anciait  within  very  recent  years  —  did  the 

Lam  and  InsUHHes  1^  Bnglatid  ia  gniiid  inquest  into  the  sources  of  the 

1840;  Sir  Franda  Palgrave,  The  Rise  English  Constitutioo  which  Kemble 

Md  FrBptss  0}  ike  En^itk  Common-  and    Palgrave    had    inaugiinited, 

MoU  in  1833,  and  the  Binary  ef  reach  a  definite  and  final  result. 
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Constitution  have  dealt  seriouBly  only  vrith  its  aftergrowth, 
without  any  real  effort  to  ascertain  the  source  from  which  the 
entirely  new  plan  of  federal  government  it  embodies  was 
derived.  Their  work  b^^an  with  the  remarkable  series  of  ob- 
Tocqnevine,  eervations  published  in  1835  by  Alexis  de  Tocqueville,  "  De  la 
i^s-  d^mocratie  en  Am^rique,"  a  treatise  on  democracy  in  general, 

with  striking  illustrations  drawn  from  its  American  history. 
By  far  the  most  notable  part  of  that  performance  was  embod- 
ied in  the  declaration  that  our  second  Federal  Constitution  of 
1789  is  based  "upon  a  wholly  novel  theory  which  maybe  con- 
mdered  a  greatdiscovery  in  modem  political  science.  .  .  .  The 
American  states,  which  combined  in  1789,  ^reed  that  the 
Federal  Government  should  not  only  dictate  but  should  eiKcute 
its  own  enactments.  In  both  cases  the  right  is  the  same,  but 
the  ezerdse  of  the  r^ht  is  different;  and  this  difference  pro- 
duced the  most  momentous  consequences."  *  TooiueviUe  was 
the  first  to  inform  trained  students  of  the  science  of  politics 
that  upon  the  ruins  of  the  Artides  of  Confederation  an  entirely 
new  federal  fabric  had  arisen  without  a  prototype  in  history,  — 
mt  d«Ki<DtioD  a  fabric  based  on  a  "wholly  novel  theory."  But  beyond  that 
^a^a^^  point  he  did  not  attempt  to  go;  as  to  the  or^in  or  authorship 
of  the  "  great  discovery  in  modem  political  science,"  he  nttide 
no  inquiry  whatever.  To  that  part  of  the  subject  he  contributed 
only  a  barren  statement:  "This  national  convention  (1787), 
after  long  and  mature  deliberation,  offered  to  the  acceptance  of 
the  people  the  body  of  general  laws  which  still  rules  the  Uoioo. 
All  the  states  adopted  it  succesavely."  * 
Vdo  Bdrt,  Forty  years  later  we  have  "The  Constitutional  and  Political 

^'"-  History  of  the  United  States,"  by  Dr.  H.  von  Hoist,  who 

signed  his  preface  at  Freiburg  in  1875.  The  fact  that  his  first 
chapter  is  entiUed,  "The  Origin  of  the  Union,  the  Confedera- 
tion, and  the  Struggle  for  the  Present  Constitution,"  is  a  clear 
indication  that  he  felt  called  upon  to  make  some  explanation 
as  to  the  origin  of  the  "wholly  novel  theory"  of  federal  govern- 
ment the  existing  Constitution  embodies.  The  result,  however, 
was  only  this  unedifyii^  recitation:  "Nearly  four  months 
elapsed  before  the  del^ates  could  ^ree  upon  a  plan  of  which 
they  said  to  themselves,  with  Hamilton,  that  it  is  not  possible 
■  Ibid.,  i,  143. 
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to  hesitate  between  the  proepect  of  Bedng  good  come  from  it, 
and  anarchy  and  confusion.  On  the  17th  of  September  it  was 
tmammously  resolved  that  the  plan  should  be  adopted  by  the 
states  represented  at  the  time,  which  was  done."  And  yet 
despite  that  colorless  and  inaccurate  description  of  what  actu- 
ally occurred  on  the  day  the  Convention  adjourned.  Von  Hoist, 
with  his  critical  and  practical  German  mind,  did  clearly  per- 
ceive the  absurdity,  the  childishness  of  what  he  well  termed 
the  "Inspiration  Theory,"  by  which  he  said  the  American  RidioiiMtbe 
people  were  enthralled.  To  use  his  own  words:  "The  masses  of  '-^^^^ 
the  American  people,  in  their  vanity  and  too  great  self-appre- 
datioQ,  are  fond  of  forgetting  the  dreadful  struggle  of  1 787  and 
lySS,  or  of  employing  it  only  as  a  name  for  the  '  divine  inspira- 
tion' which  guided  and  enlightened  the  'fathers'  at  Phil- 
adelphia. .  .  .  This  is  not  a  mere  idle  phrase ;  it  is  one  of  the 
■tanding  formulas  in  which  the  self-complacency  and  pride  of  a 
people  who  esteem  themselves  special  objects  of  the  care  of  the 
Ruler  of  the  Universe  find  expression.  We  reproduce  one 
Dltistratioo  of  this,  out  of  a  whole  multitude.  In  the  '  North 
Americas  Review'  (1862,  i,  160)  we  read:  'Such  a  govern- 
ment we  r^ard  as  more  than  the  e:q>res8ion  of  calm  wisdom 
and  lofty  patriotism.  It  has  its  distinctively  providential  ele- 
ment. It  was  God's  saving  gift  to  a  distracted  and  imperiled 
people.  It  was  his  creative  fiat  over  a  weltering  chaos:  'Let  a 
nation  be  bom  in  a  day.' "  *  After  ridiculing  in  that  fashion  the  TtSk  to  mm- 
potesque  assumption  he  was  the  first  to  label  the  "Inspiration  ■""»""»■ 
Theory,"  Von  Hoist  adds: "  In  Europe  this  view  of  the  case  has 
heen  generally  accepted  as  correct.' '  Thus  it  appears  that  while 
the  broad  and  philosophical  German  publicist  made  no  real 
attempt  to  ascertain  the  source  from  which  the  new  American 
type  of  federal  government  was  derived ,  he  was  fully  impressed 
with  the  pitiful  absurdity  of  attributing  to  it  a  supernormal 
origin  throug:h  a  "creative  fiat"  from  on  high. 

In  1688  appeared  "The  American  Commonwealth,"  by  the  Biyoe,  18SS, 
Rt  Hon.  James  Bryce,  a  monumental  work  praised  by  all,  ^^^ 
whose  primary  'purpose  is  declared  to  be  the  ascertainment 
of  "three  main  things  that  one  wishes  to  know  about  a  na- 
tional commonwealth,  viz.,  its  framework  and  constitutional 
■Dadiinery,  the  methods  by  which  it  is  worked,  the  forces 
■  VoL  i,  IV.  fia-63,  ai>d  note  i  on  p.  63. 
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which  move  it  and  direct  its  course."  '  When  tiiia  now  famous 
expodtion  is  viewed  as  a  whole,  it  clearly  appears  that  its 
primary  purpose  is  to  describe  the  operation  of  the  "constitu- 
tional machinery,"  after  the  unique  federal  fabric  of  17S9  had 
entered  upon  its  career.  Insolimitingthescopeof  theworkthe 
author  says:  "How  did  so  complex  a  system  arise,  and  what 
influences  have  moulded  it  into  its  present  form?  This  is  a 
question  which  cannot  be  answered  without  a  few  wotds  of  his- 
torical retrospect.  I  am  anxious  not  to  stray  far  into  history 
because  the  task  of  deecribii^  American  institutions  as  they 
now  emst  is  more  than  sufficiently  heavy  for  one  writer  and  one 
book."  *  Then  follows  a  brief  chapter  entitled  "The  Origin  of 
the  Constitution,"  a  title  clearly  indicating  that  some  explana- 
tion is  to  be  made  as  to  the  source  from  which  the  "wholly 
novd  theory"  of  federal  government  embodied  in  the  Constitu- 
tion was  derived.  Nothing  could  be  more  profoundly  disap- 
Ftllun  to  re-  pointing  than  the  result.  There  is  no  recognition  whatever  of 
ow>in(»i0°-  the  fact  that  out  of  the  work  of  the  Federal  Convention 
tUtr  ol  new  r    t       ,  t  ,    •        •  t  •     t  • 

(obnliptcm.  emerged  a  new  federal  labnc  without  a  prototype  in  history, 
—  a  federal  fabric  armed  for  the  hrst  time  with  the  power  to 
tax;  a  federal  fabric  divided  for  the  first  time  into  tiiree  de- 
partments, executive,  legislative,  and  judicial;  a  federal  fabric 
endowed  for  the  first  time  with  a  two-chamber  legislature; 
a  federal  fabric  endowed  for  the  first  time  with  a  judiciary 
capable  of  puttii^  the  stamp  of  nullity  on  national  and  state 
laws;  a  federal  fabric  operating  for  the  first  time  directiy  on 
individuals  and  not  on  states  as  corporations.  As  attributes  of 
o/«tefaigciwr»»»«n*  these  five  were  "absolutely  new."  Against 
Tocqueville's  unanswerable  declaration  that  "this  Constitu- 
tion .  .  .  rests  in  truth  upon  a  wholly  novel  theory  which  may 
be  conadered  a  great  discovery  in  modem  political  science," 
a  discovery  which  has  "produced  the  most  momentous  conse- 
quences," Mr.  Bryce  sets  only  the  negative  and  entirely  inade- 
quate statement  that  "There  is  litUe  in  this  Constitution  that 
is  absolutely  new.  There  is  much  that  is  as  old  as  Magna 
Carta."*  There  is  an  entire  failure  to  differentiate  the  new  federal 
'  Vol.  i,  p.  3.  so  luminously  itated  by  TocqueviSe, 

*  lUd.  i8.  that  a  "wholly  novel "  form  ol  fed- 

*  Ibid  39.  Tht  statement  ia  in-  eial  govemment  had  come  into  ex- 
adequate  and  misleading  because  it  istence,  endowed  with  five  banc 
refiuea  to  admit  the  manifest  fact,     attributes  never  before  posaeaaed  by 
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[abric  —  as  unlike  any  preexisting  federal  fabric  as  a  modem 
ni(^  engine  is  unlike  an  ancient  stagecoach — from  the  tradi- 
tional Ejiglish  law  worked  into  it  as  a  part  of  its  machinery. 
/No  federal  principle  embodied  in  the  American  Constitution  Notedenl     j 
I  wa3  derived  from  the  mother  country,  for  the  simple  and  con-  ^?j!lf*"  / 
,'  duave  reason  that  in  the  consolidated  state  known  as  England  Ensbnd. 
there  is  no  federalism  in  any  form.  Great  as  the  fathers  were, 
theycould  not  draw  from  an  empty  well.  After  the  path-brew- 
ing idea  nf  a,  feHeral  gnwrnmp.nt  »ith  ty  r^^r  tn  t^-^   \^ 

been  established  as  the  basic  concept,  a  fu'lf-MiHtain^^fr  fyHpjgl 
system  resultea  as  a  a)rollary;  and  the  several  parts  of  that 
tystem  were  then  or^:anized  accordiim  to  iinglish  law  and 
practice.,  Wby  was  it  that  the  three  famous  foreign  expound- 
ersot  the  American  Constitution,  who  have  so  learnedly  and 
luminously  drawn  out  its  aftergrowth,  f^ed  to  shed  any  %ht 
whatever  upon  the  origin  of  the  unique  federal  creation  it 
embodies?  The  answer  is  easy.  The  fault  lies  at  the  door  of  Fauhof  Ama- 
American  historical  scholarship,  which  had  failed  to  furnish  ^  ^f^*™ 
tbem  with  the  necessary  data.  No  attempt  was  made  here  to 
write  the  history  of  the  proceedings  of  the  Federal  Convention 
until  sixty-seven  years  after  its  adjournment;  and  the  tardy 
inquiry  then  instituted  has  only  reached  the  sources  within 
tbe  last  few  years. 

The  Federal  Convention  of  1787,  which  shrouded  its  pro-  Fedeni  Con- 
ceedings  in  a  secrecy  as  profound  as  that  which  incloses  a  ma-  ^^^^^^ 
ebnic  lodge,  sealed  its  records  at  the  close  and  committed  them  lodge. 
to  Washington  with  the  injunction  "  that  he  retain  the  Journal 
and  other  papers  subject  to  the  order  of  Congress,  if  ever 
formed  under  the  Constitution."  *   It  was  understood  that  the 
members  would  regard  all  that  occurred  as  confidential,  and 
in  general  that  understanding  was  lived  up  to.  Both  Washit^- 
toD  and  Madison  earnestly  in^ted  that  the  proceedings  of  the 
Convention  should  not  be  made  public  during  the  lifetimes  of 
the  members,  or  at  least  not  so  long  as  the  opinions  any  mem- 
ber might  have  ejqiressed  in  debate  should  in  any  way  be  used 
tohis  prejudice.*    Not  until  1818  did  Congress  partially  break 
ur  federal  systcin,  and  therefore      DocumenUtry  History  cf  the  CtmsH- 
"ibaolDtdy  new."  hOion,  v,  310;  Max  Farrjuid'a  ad- 

'  Doatmentarj  History  t^  tht  Coh-      mirable    moooenph,    entitled   Tk» 
"■(■iMa,  m,  769-770.  Recordt   of  Ike    Federal  Cotaention, 

'  J.  Q.  Adwna,  Maiwn,  iv,  173;      45.  Reprinted  from  The  American 
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Snicoiypu.  the  Seal  of  that  secrecy  by  a  iantrescdution  directum  the  pub- 
ti«Uybrokeo  ijcationof  the  "Joumal  .  .  .  andall  Acts  and  Proceedings  "of 
the  Convention  in  possession  of  the  Government.'  But  through 
that  disclosure  we  received  only  a  fragment,  as  the  so-called 
Journal  had  been  made  up  by  an  ofBcial  secretary  who,  either 
through  incompetence  or  neglect,  kept  what,  according  to 
Adams,  "were  no  better  than  the  daily  minutes  from  which  the 
r^golar  Journal  ought  to  have  been,  but  never  was,  made  out."  ' 
The  real  record  of  the  proceedings  of  the  Convention,  prepared 
by  the  semi-official  reporter,  Jaipes  Madison,  and  now  em- 
bodied in  the  three  volumes  of  his  priceless  "  Papers,"  was  not 
Fonrecofd  published  by  Gil{Hn  until  1841.  In  that  way  Sfty-four  years 
^'"^l'^  passed  by,  after  the  adjournment  of  the  Convention,  before  the 
full  report  of  its  secret  proceedings  was  ^ven  to  the  world. 
During  that  half-century  of  mystery  and  suppression  it  was 
that  the  mythical  history  of  what  actually  took  place  in  the 
secret  conclave  crystallized  into  a  series  of  misty  and  misleading 
impres^ons  so  fixed  in  the  minds  of  many  that  it  is  now  dif- 
ficult to  dislodge  them  even  with  the  aid  of  dear  and  explicit 
documentary  evidence.  "My  siege  is  finished,"  exclaimed 
Vertot,  when  offered  new  documents  which  stultified  his  narra- 
tive. In  the  same  spirit  many  of  the  devotees  of  the  "  Inspira- 
tion Theory,"  so  justly  ridiculed  by  Von  Hoist,  still  respond 
even  when  the  connected  documentary  history  of  all  that 
occurred  is  offered  them. 
Stoiy's  txm-  ■  In  1840,  just  a  year  before  the  publication  of  tiie  "Madison 
mcatK7>  1840.  Papers,"  Mr.  Justice  Story  published  "a  brief  commentary  on 
every  clause  [of  the  Constitution],  explaining  the  true  nature, 
reasons,  and  objects  thereof;  deigned  for  the  use  of  school 
libraries  and  general  readers."  From  the  three  p^^es  devoted 
Only  t  color-  to  the  "Origin  of  the  Constitution"  only  this  can  be  extracted: 
iM  •taUnwnt.  "  Congress  adopted  the  recommendation  of  the  Report,  and  in 
February,  1787,  passed  a  resolution  for  assembling  a  Conven- 
tion accordingly.  Ail  the  states,  except  Rhode  Island,  appointed 
delegates;  and  they  met  at  Philadelphia.  After  very  protracted 
deliberations,  and  great  diversities  of  opinion,  they  finally,  on 

Eistoricat  Saiew,  vol.  ziH,  00.  t,  Tbe  Joumai  was  reprinted  En  1830 

Oct.,  1907.  as  vol.  iv  of  iBt  ed.  of  Elliott's  De- 

>  The  Journal,  Acts  and  Proceed-  bates, 

ings  were  printed  at  Boston,  IS19.  ■  J.  Q.  Adams,  Memoiri,  iv,  385. 
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the  17th  of  September,  1787,  framed  the  present  Cotutitution 
ot  the  United  States,  and  recommended  it  to  be  laid  by  the 
Congress  before  the  several  states,  to  be  by  them  considoed 
and  ratified,  in  conventions  of  the  representatives  of  the  peo- 
ple, to  be  called  for  that  purpose."  *  Nothing  more  was  said  by 
one  of  the  most  cultured  jurists  of  that  epoch  as  to  the  origin  of 
the  "wholly  novel  theory  "  of  federal  government,  described  by 
Tocqueville  five  years  before  as  "a  great  discovery  in  modem 
political  science"  which  had  "produced  the  most  momentous 
consequences."  The  midni^t  was  still  deep  indeed. 

Not  until  sixty-seven  years  after  the  adjournment  of  the  George  Tkk- 
Federal  Convention  did  an  American  attempt  to  write  the  °^««"fa, 
"History  of  the  Origin,  Formation,  and  Adoption  of  the  Con- 
stitution of  the  United  States."  That  attempt,  made  by  Mr. 
George  ficknor  Curtis  in  1854,  opens  with  the  statement  that 
"A  special  history  of  the  origin  and  establishment  of  the  Con- 
stitution of  the  United  States  has  not  yet  found  a  place  in  our 
national  literature."  *  When  we  look  into  that  first  e£Fort  for 
light  as  to  the  origin  of  the  "wholly  novel  theory"  of  federal 
government  we  are  told,  in  a  description  of  conditions  imme- 
diately preceding  the  meetii^  of  the  Convention,  that  "The 
idea  of  a  Union  founded  on  the  direct  action  of  the  people  of  the 
states,  in  a  primary  sense,  and  proceedii^  to  establish  a  federal 
government,  of  limited  powers,  in  the  same  manner  in  which 
the  people  of  each  state  had  established  their  local  constitu- 
tions, had  not  been  publicly  broached,  and  was  not  generally 
entertained."  *  That  statement  was  made  in  the  teeth  of  the 
fact  that  four  years  before,  as  early  as  February  16,  1783, 

Pelaliah  WahBtPr  had  pii|^|iQhwl   at  PhiUrfplphta  at  tt^e  ypiy    poKOth 
doors  of  Congress  a  pamphlet  of  forty-seven  nagea.  not  on^y  Wdaur-i 
diacussuig  ptthli^lY  th?  "'*'"'  "'^^f"^  ih"fr  l'"**^n^  forth  as  his   "q^^ui 
invention  the  vitals  of  the  new  srotem  adopted  at  Philadelphia  OmToition," 
in  I787.  i^r.  Curtis  tella-iiLthat  "The  first  public  proposal  ''** 
of"aT!!^tinentaI  Ccmyention  is  ygifr*^  by  ^'  'MaAiann  tn 
one  Pdatiah  Webster,  whom  he  calls  'ag  ab'*^i  ♦^""yh  "?f  ">"- 
apicuoua  ofizgi,'  and  who  m»^^  X}}i^  wuggestion  in  a  ^unpUet 
iirnrsiuiyfc. 


ouhlished  in  Mav.  I78l)_  Rewmt  |TqffflrftiM  tin™  nnt  oAAi-A  tn 
mw  imnwi«.jg^  of  thi^  ffiity  "*   If  thosc  rcsearchcs  had  been 

>  Page  34-   ■*»  »  Vol.  i,  p.  373. 

*  First  inxfb  of  the  pcAoe.  .   *  Ilnd.,  p.  350,  note  3. 
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a  little  more  diligent,  Mr.  Curtia  vould  have  found  the  epoch- 
making  paper  of  February  i6,  17S3,  which  would  have  saved 
him  from  the  confession  that  he  really  had  nothing  to  offer  as 
an  explanation  d  the  on^n  of  the  new  system  whose  history 
he  was  the  first  to  write.  His  only  contribution  to  the  question 
Cartii'«mltf]r  of  questions  is  this:  "Tbe  Constitution  of  the  United  States 
pkdtudc.  ^jjg  eminently  the  creature  of  drcumstances;  —  not  of  circum- 
stan<»s  bhndly  leading  the  blind  to  an  unconscious  submission 
to  an  eicddent,  but  of  drcumstances  which  offered  an  intel- 
ligent choice  of  the  means  of  happiness,  and  opened,  from  the 
experience  of  the  past,  the  plain  path  of  duty  and  success, 
stretchii^;  onward  to  the  future."  '  While  Mr.  Curtis  declined 
to  restate  the  "Inspiration  Theory  "in  clear  and  definite  terms, 
he  admitted  negatively  by  that  misty  and  pcnndess  platitude 
that  he  had  nothing  whatever  to  substitute  for  it. 
Bucnft,isij.  In  i883  the  Hon.  George  Bancroft  published  his"Hi8tory 
of  the  Formation  of  the  Constitution  of  the  United  States  of 
America,"  in  two  volumes,  devoted  to  the  proceedings  of  the 
Federal  Convention  of  1787,  and  the  events  out  of  which  it 
arose.  By  that  time  the  midnight  had  b^^un  to  break  a  little. 
Bancroft  had  heard  not  only  of  Pelatiah  Webster's  call  for  a 
Condnental  Convention  to  make  an  entirely  new  Constitutioo, 
put  forth  in  1781,  but  also  of  the  great  paper  of  February  16, 
K<f<«>><»>o  17831  to  which  be  refers  in  these  terms:  "The  puUic  mind  was 
J?'J1^  ripening  for  a  transitioo  from  a  confederation  to  a  real  govern- 

ment. Just  at  this  time  Pelatiah  Webster,  a  graduate  of  Yale 
College,  in  a  dissertation  pubUshed  at  Philadelphia,  proposed 
for  the  legislature  of  the  United  States  a  Congress  of  two 
houses  which  should  have  ample  authority  for  makii^  laws  '  of 
general  necessity  and  utility,'  and  enforcing  them  as  well  on 
individuals  as  on  states.  He  further  su^ested  not  only  heads 
of  executive  departments  but  judges  of  law  and  chancery.  The 
tract  awakened  so  much  attention  that  it  was  reprinted  in 
Hartford,  and  called  forth  a  reply."  *  If  Bancroft  ever  read  as 
a  whole  the  great  document  in  question  —  an  assumption  his 
v^iue  and  trivial  reference  to  it  goes  far  to  rebut  —  he  entirely 
missed  the  path-bieaking  concept  with  which  it  opens  and 
pupiti  upon  which  its  importance  depends.  He  makes  no  reference 

■ii**i>'i«-         whatever  to  Webster's  proposal  of  a  self-sustaining  federal 
>  Curtia,  1, 383.  *  Bancroft,  i,  86.. 
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system  with  the  aovereign  power  to  tax,  —  a  pow^  never  poe- 
sesBcd  before  by  any  federal  govenuneot  in  the  world's  history. 
But  if  Bancroft,  who  was  a  layman  not  a  jurist,  failed  to  per- 
ceive that  in  Webster's  invention  originated  the  "wholly  novel 
theofy"  described  by  Tocqueville,  he  did  realize  the  import- 
ance of  the  "plans,"  carefully  prepared  beforehand,  through 
which  the  "great  discovery  tn  modem  political  science"  passed 
from  the  inventor  to  the  Convention  itself.  And  yet  he  fell 
into  grave  confusion  as  to  the  history  of  those  plans,  the 
second  of  which  he  called  the  "  Connecticut  plan,"  prepared,  he  hi*  loaUcd 
says,  at  Philadelphia  by  Rc^pr  Sherman  before  the  19th  of  "j^^T'*'™* 
June,  and  supported  by  the  entire  Connecticut  del^iation.' 
The  author  has  had  occasion  long  ago  to  demonstrate  from  the 
records  that  the  so-called  "Connecticut  plan"  had  no  exist- 
ence outside  of  Bancroft's  imagination;  that  no  such  plan  was 
ever  offered  by  R(^^  Sherman  in  the  Convention,  or  sup- 
ported therein  by  the  delegates  from  Connecticut.*  Bancroft  Fu  afield  u  to 
was  also  far  afield  as  to. the  history  and  importance  of  the  l^n'iwi' p'''^ 
Hndcney  plan,  ^noe  his  deatii,  Professor  Jameson  and  ex- 
Cbief-Justice  Nott  have,  in  a  luminous  and  convincing  way, 
demonstrated  the  genuineness  of  the  copy  of  that  all-important 
plan  furnished  by  Pinckney  to  the  Secretary  of  State  in  1818. 
While  establishing  the  fact  that  the  I^nckney  i^an  was  really 
the  most  important  before  the  Convention,  these  two  special 
wix'kers  have  lifted  from  the  brilliant  record  of  the  young 
South  Carolina  statesman  a  dark  cloud  which  has  rested  upon 
it  most  unjusUy  for  nearly  a  century.  In  induing  tn  these 
criticisms  the  author  has  no  desire  whatever  to  discredit  the 
wix'kof  Bancroft,  which  isezcellent  and  helpful  in  many  partic- 
ulars. His  one  purpose  is  to  emphasize  the  fact  that  we  are 
now  only  upon  the  threshold  of  the  study  of  the  history  of  the  stody  of 
American  Constitution;  the  documents  upon  which  that  his-  comdtuiian 
tory  depends  are  just  being  assembled  by  the  sourcs-workers  Jnftbcfnn. 
(what  the  Germans  call  Queiienstaditn),  who  are  striving  to 
extract  from  them  their  real  ^gnihcance.  Only  by  that  ra- 
tumal  and  painstaking  process  can  we  hope  to  rescue  the  true 
*  He   plumed   UnaeU   upcm   his  *  See  the  author's  article,  eadtled 

HppoMd  dwoovcry  of  this  purdy  "A  Bancroftian  Inventioa,"  ia  the 
imaginary  plan  deacribed  in  h!a  Yale  Lam  Journal  for  December, 
pnJEace  (p.  vi)  and  twice  la  vA.  ii,      1908.. 
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account  of  the  greatest  political  event  in  the  world's  history 
from  the  twilight  of  fable  by  whidi  it  has  been  too  loi^ 
obscured. 

After  the  completion  of  "The  Origin  and  Growth  of  the 
English  ConstitutioD,"  the  author  took  up  the  investigation 
of  "The  Origin  and  Growth  of  the  American  Constitution"  at 
the  point  at  which  Bancroft  bad  left  it.  In  dealing  with  the  dis- 
tinctively federal  part  of  the  system  he  perceived  at  once  that 
our  hrat  Federal  Constitution  as  embodied  in  the  Articles  of 
Confederation  was  simply  a  servile  copy  of  that  ancient  type 
of  a  federal  le^ue  whose  monotonous  history  extends  without 
material  variation  from  the  Greek  confederations  down  to  the 
rise  of  the  Seven  United  Provinces  of  the  Neth«-Iands,  whose 
articles  of  association  were  taken  as  the  standard  for  imitation. 
Franklin,  who  made  the  first  draft  of  the  Articles  101775,  *nd 
Dickiason  the  second  in  1776,  showed  no  fertility  of  resource 
whatever.  They  simply  reproduced  the  antiquated  form  of  a 
federal  league  with  no  federal  executive,  no  federal  judiciary, 
with  all  federal  powers  vested  and  confused  in  a  one-chamber 
assembly  devoid  of  the  power  to  tax  and  devoid  of  jurisdicticm 
over  individuals,  —  an  assembly  in  which  every  state,  great 
and  small,  had  one  vote.  Such  was  the  nature  of  the  league 
adopted  by  Congress  in  November,  1777,  and  recommended  to 
the  states.  Just  ten  years  later  emei^ed  from  the  Federal  Con- 
vention at  Philadelphia  the  entirely  unique  system,  different 
in  every  vital  particular  from  the  first,  and  described  by 
Tocquevillesis  "a  great  discovery  in  modem  political  science."  <■ 
Thus  it  is  evident  that,  within  a  period  of  ten  years,  some  man 
or  body  of  men  made  a  great  discovery  or  invention  that  has 
revolutionized  federal  government  not  only  in  this  country 
but  throughout  the  world.  Certainly  in  r^ard  to  the  origin  of 
what  is  perhaps  the  most  important  political  invention  in  the 
world's  history  there  should  be  at  least  a  theory.  And  yet  the 
marvel  is  that  there  has  been  heretofore  scansly  anythii^  that 
amid  be  called  a  theory.  When  the  essence  of  everything  said 
by  the  expounders,  native  and  foreign,  on  the  point  at  issue 
has  been  extracted  the  result  may  be  formulated  in  this  wise; 
At  some  time  durii^  the  eighty-six  working  days  of  the  Con- 
vention there  was  evolved  through  a  process,  probably  super- 
normal, from  the  combined  brains  of  eminentiy  wise  men. 
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called  by  Jefferson  "an  assembly  of  demigods,"  the  entirely 
new  creation  fully  armed,  just  aa  Pallas  was  evolved  from  the 
br^  of  Jove.  In  prefacing  the  miraculous  event  Bancroft  in-  BuiaoH's 
dulges  in  this  rhapsody:  "Do  nations  float  darkling  down  the  ''"*™y- 
stream  of  the  ^es  without  hope  or  consolation,  swaying  with 
every  wind  and  ignorant  whither  they  are  drifting?  or,  is  there 
a  superior  power  of  intelligence  and  love,  which  is  moved  by 
justice  and  shapes  their  course?  From  the  ocean  to  the  Ameri- 
can outposts  nearest  the  Mississippi  one  deure  prevailed  for 
a  doser  connection,  one  belief  that  the  only  opportunity  for  its 
creation  was  come."  '  As  a  companion  piece  should  be 
repeated  here  the  "illustration"  of  that  peculiar  state  of  mind 
uaed  by  Von  Hoist:  "It  was  God's  saving  gift  to  a  distracted 
and  imperiled  people.  It  was  his  fiat  over  a  weltering  chaos: 
'Let  a  nation  be  bom  in  a  day.'"  After  a  twentieth-century 
mind  trained  in  the  historical  school  has  been  sickened  by  that 
kind  of  literature,  whose  mediaeval  flavor  suggests  the  "Faust- 
book"  from  which  Goethe  drew  the  supernormal  parts  of  his 
immortal  epic,  the  practical  question  recurs:  Is  there  the  WMthein- 
slightest  evidence  that  the  "great  discovery,"  the  "wholly  ^^"^ 
novel  theory"  was  created  or  evolved  after  the  "assembly  of  venUoometP 
demigods"actuaIly  met  forbu^ness?  The  answer  is  that  there 
is  quite  a  volume  of  clear,  explicit,  and  detailed  documentary 
evidence,  collated  in  the  appendices  hereto,  and  absolutely 
uncontradicted  in  any  particular,  that  the  "great  discovery" 
was  not  only  made  years  before  the  Convention  met,  but  that 
it  was  taken  there  carefully  formulated  in  three  prearranged 
*'  plans,"  two  of  which  were  presented  during  the  first  moments 
of  the  first  day  the  Convention  met  for  real  bu^neas.  If  the 
reader  will  turn  to  Appendix  xn,  he  will  find  the  Virginia 
plan,  with  Madison's  three  letters,  the  preparation  of  which 
began  nearly  a  year  before  the  Convention  met.  If  be  will  turn 
to  Appendix  Xlll,  he  will  find  the  elaborate  plan  or  "system" 
v<x-loed  out  by  Charles  Pinckney  at  Charleston  and  described 
in  his  "Observations"  months  before  his  dep2uture  from  that 
d^.  If  he  will  look  to  Appendix  xiv,  he  will  find  Hamilton's 
plan  wfH'ked  out  beforehand  so  elaborately  as  a  constitution 
that  it  might  have  gone  into  effect  the  next  day  if  it  had  been 
adopted.  When  we  add  to  these  three  plans,  identical  in  all 
>  VoL  a,  p.  3. 
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vital  particulars,  and  carefully  elaborated  moaths  before  the 
Conveadoa  met,  the  great  paper  of  February  i6,  17S3,  of 
which  the  plans  were  simply  restatements,  we  have  a  body 
of  documentary  evidence  setting  forth  "the  great  discovery  in 
modem  political  science"  in  four  distinct  and  dogmatic  forms. 
In  the  face  of  such  a  mass  of  evidence,  just  as  authentic  as  the 
Constitution  itself,  the  theory  or  conceit  that  the  great  discov- 
ery was  made  after  the  Convention  met  is  simply  preposterous. 
tmumov  As  stated  already,  that  purely  fandful  assumption,  which  may 
be  described  generally  as  the  "  Inspiration  Theory,"  was  the 
outcome  of  the  half-century  of  mystery  during  which  a  ma- 
sonic secrecy  shrouded  what  actually  occurred  within  the  Con- 
vention itself. 
(My  time  There  were  only  three  plans  of  a  new  system  of  federal  gov- 

g^^J^^*»  emment  taken  to  the  Convention,  —  the  three  so  elaborately 
worked  out  by  Madison,  Hnckney,  and  Hamilton  months 
before  their  departure  for  Philadelphia.  If  any  member  of  the 
Convention  was  the  author  of  the  "  new  discovery,"  it  was  one 
of  these  three,  —  no  kind  of  a  claim  in  that  regard  can  possibly 
be  set  up  in  favor  of  any  other  member.  Thus  it  f^ipears  from 
the  documentary  evidence  that  the  idea  that  the  new  invention 
emerged  from  the  brains  of  many,  in  some  supernormal  way, 
after  the  Convention  met,  is  a  pure  chimera  distilled  during 
that  half-century  of  mystery  in  which  the  records  were  under 
seal.  The  moment  the  Convention  was  organized  its  first  act  of 
business  was  the  formal  reception  of  the  two  plans  drafted  by 
PUtu  ot  Madi-  Madison  and  Pinckney,  in  which  "the  great  discovery"  was  not 
~°  ^^'^"  only  explicitly  set  forth  in  every  vital  part,  but  worked  by  the 
prncnud.  hand  of  Hnckney  into  what  he  called  in  presenting  it  "a  sys- 
tem" of  government.  From  that  moment  to  the  day  of  ad- 
journment, the  single  question  before  the  Convention  was  thia: 
"  In  what  way  and  to  what  extent  shall  '  the  great  discovery ' 
as  embodied  in  the  prearranged  plans  be  so  modified  and 
amended  as  to  adapt  it  to  then  existing  conditions  as  a  work- 
ing system  of  government?"  To  the  attainment  of  that  one 
mighty  end  the  entire  wisdom  of  the  assembly  was  devoted 
from  May  2g,  the  day  upon  which  the  plans  were  presented, 
to  September  17,  the  day  of  adjoununent. 
b^riS""'  ^  inspection  of  the  three  prearranged  plans,  drafted  so 
tknhn.       .  carefully  by  Madison,  Pinckney,  and  Hamilton,  and  printed 
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side  by  mde  in  the  appendices,  will  reveal  the  fact  that  each  one 
embodied  in  its  own  way  every  element  of  "the  great  inven- 
tion," which  consisted  of  a  proposal  (i)  of  a  federal  govern- 
ment with  the  independent  power  b>  tax;  (a)  of  a  federal  gov- 
.  emment  divided  into  three  departments,  legislative,  executive, 
and  judicial;  (3)  of  a  federal  legislature  with  two  chambers; 
(4)  c^  a  supreme  federal  judiciary;  (5)  of  a  federal  government 
c^>erating  not  on  states  as  corporations,  but  directly  on  indi- 
viduals. E)own  to  the  time  of  the  drafting  of  the  Articles  of 
Confederation,  into  which  no  one  of  those  principles  entered, 
had  any  one  ever  heard  of  a  federal  government  blessed  by 
the  presence  of  any  one  of  them  7  Before  the  Federal  Convention 
ot  1787  met,  "  the  great  discovery  in  modem  political  science  " 
bad  certsiinly  been  made  by  somebody,  because  we  find  it 
woriced  out  in  great  detail  in  the  three  prearranged  plans  taken 
by  Madison,  Pinckney,  and  Hamilton  to  the  Convention  as  the 
ba^  of  its  fiction.  As  the  evidence  is  all  documentary,  there  is 
no  room  for  cavil  or  question  on  that  point.  So  the  single  ques-  Wenth^ 
tion  to  be  answered  —  a  question  the  author  was  the  first  to  ^™*°^'' 
propound  —  is  this;  Were  the  three  prearranged  plans,  identi-  louite? 
cal  in  every  vital  particular,  drawn  from  a  common  source,  or 
were  the  authors  of  them,  working  in  isolation  and  far  apart, 
insfured,  at  or  about  the  same  moment,  to  make  an  identical 
invention  for  which  the  world  had  been  waiting  for  centuries? 
If  they  were  so  inspired,  the  old  "Inspiration  Theory"  must 
be  put  to  a  more  severe  test  than  that  to  which  it  was  origin- 
ally subjected.  Fortunately  at  this  point  the  need  of  super- 
normal aid  is  greatiy  lessened  by  the  fact  that  neither  Madison, 
Pinckney,  nor  Hamilton,  and,  so  far  as  the  author  knows,  no 
triographer  in  their  behalf,  ever  claimed  that  any  one  of  them 
was  the  author  of  "the  great  invention."  If  any  one  of  them 
had  ever  claimed  such  authorship,  it  would  have  put  him  at 
once  at  the  throats  of  the  other  two,  a  conflict  that  never 
existed. 

On  February  16,  1783,  Pelatiah  Webster  —  a  great  polit-  Epoch-auUm 
ical  economist  and  retired  financier,  the  Adam  Smith  of  that  f^  ,g  ^-^ 
epoch,  a  graduate  of  Yale,  a  patriot  in  the  Revolutionary 
cause,  then  a  mature  thinker  of  fifty-seven,  better  equipped  per- 
haps than  any  other  man  in  the  country  to  deal  with  the  vital 
question  of  taxation  involved — published  at  Philadelf^a,  at 
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the  very  doors  of  the  Continetital  Cocgress,  in  a  pamphlet  of 
forty-seven  pages,  "the  great  discovery  in  modern  political 
science,"  whidi  was  carried  to  the  Federal  Convention  of  1787 
in  the  three  plans  prepared  by  Madison,  Pinckney,  and  Ham- 
ilton. At  the  moment  that  publication  was  made,  Madison 
and  Hamilton,  then  young  men  of  thirty-two  and  twenty-six 
respectively,  were  in  Philadelphia  as  members  of  the  Congress 
in  which  Charles  Pinckney,  then  twenty-five,  took  his  seat  soon 
afterwards.  Even  when  the  three  plans  drafted  by  Madison, 
Pinckney,  and  Hamilton  are  taken  as  one  document,  they  pre- 
sent the  great  discovery  in  much  less  detail  than  the  original  in 
which  it  was  proclaimed.  After  the  adjournment  of  the  Fed- 
eral Convention,  Webster  republished  his  paper  with  copious 
notes,  restating  his  claims  and  appealing  to  posterity  f<M- 
justice.  As  Madison  frankly  states,  Pelatiah  Webster  was  the 
first  to  propose,  as  early  as  1781,  in  one  of  his  finandal  essays, 
published  at  Philadelphia  in  May  of  that  year,  the  calling  of 
"  a  Continental  Convention  "  *  for  the  making  of  an  entirely  new 
Constitution.  Whether  any  direct  reference  was  made  to  that 
(tfoposal,  or  to  the  contents  of  the  great  paper  of  February  16, 
1783,  during  the  proloi^ed  debates  that  took  place  in  the  secret 
conclave  of  1787,  we  can  never  know,  as  reporters  from  with- 
out were  excluded,  and  reporters  that  worked  within  have 
preserved  only  partial  and  inaccurate  statements  of  what  was 
actually  said  and  done.  The  most  careful  student  of  the 
records  declares  that  we  do  not  know  for  certain  even  what 
votes  were  taken  on  particular  questions.  To  use  his  own 
words :  "  In  view  of  these  mistakes,  and  because  of  the  suspicion 
that  would  rest  upon  notes  so  carelessly  kept  as  were  the 
minutes  of  the  secretary,  the  printed  'Journal'  cannot  be 
relied  on.  The  statement  of  questions  in  the  great  majority 
of  cases  is  probably  accurate,  but  the  determination  of  thoae 
questions,  and  in  particular  the  votes  upon  them,  require  con- 
firmation or  can  be  accepted  only  tentatively."  *  The  frag< 
mentary  reports  of  the  speeches  that  survive  are  vastiy  less 
complete  and  reliable  of  course  than  the  Journal  itself.  When 
in  1821  Yates  printed  his  notes  in  full,  Madison  pronounced  the 
document  to  be  "not  only  a  very  mutilated  but  a  very  errone- 

*  Uaditm  Papen,  B,  706-7.  ■  Mu  Farrand,  Seeordt  of  Uu 

Fedtral  Cotuentio»,  49-50. 
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ous  edition  of  the  matter  to  which  it  relates";^  and  J.  C. 
Hamilton  warns  us  that  Madison's  report  of  his  father's  great 
ipeech  dehvered  on  June  18  is  only  a  very  imperfect  frag- 
ment.* Madison  has  preserved  only  about  three  thousand 
words  of  a  speech  that  occupied  more  than  five  hours  in  its 
delivery.  If  we  possessed  the  full  text  of  that  elaborate  ex- 
position, reviewii^  no  doubt  the  entire  subject,  we  might  find 
frequent  references  by  Alexander  Hamilton  to  the  work  of 
Pelatiah  Webster,  with  whom  he  was  in  official  contact  as  Funtextmigbt 
a  member  of  the  Continental  Congress  at  the  very  moment  *'^*^°^'^ 
when  the  document  of  February  16, 1783,  was  publirfied  at  the  toWeta^^ 
very  doors  of  that  body.  Wlwther  any  direct  reference  was 
made  during  the  four  months  of  debate  to  that  document  is, 
however,  of  no  special  agnificance,  as  such  reference  could 
neither  increase  nor  decrease  its  authenticity  and  its  import- 
ance. It  is  sufficient  for  us  to  know  that  when  the  three 
restatements  of  its  contents,  as  prepared  by  Madison,  Pinck- 
ney,  and  Hamilton,  are  placed  in  juxtapo^tion  with  it,  the 
problem  involved  in  the  authorship  of  the  plans  is  solved  with 
the  predion  of  a  mathematical  demonstration. 

The  author  was  the  first  to  work  out  that  problem  umply  only  *v«cuaa 
because  he  was  the  first  to  undertake  it.  It  really  involved  no  '^  '>'  ^"'^ 
great  amount  dther  of  study  or  research ;  there  was  really  no 
opposing  theory,  worthy  of  the  name,  to  overthrow,  —  it  was 
simply  a  question  of  filling  a  vacuum,  of  removing  a  set  of 
misty  legends  which  were  no  credit  to  our  historical  scholar- 
ship. No  great  subject  was  ever  so  shamefully  neglected. 
Some  aid  may  have  iieen  derived  by  the  author  from  long 
study  of  the  processes  through  which  Kemble,  Palgrave, 
Stubbs,  and  Freeman  have,  in  recent  years,  extricated  from 
the  jungle  of  fable  the  beginnings  of  English  constitutional 
history.  That  work  was  never  undertaken  in  earnest  until  1839, 
when  Kemble  b^an  the  publication  of  his  "Codex  Diplomati- 
cua,"  whereby  "upwards  of  fourteen  hundred  documents,  con- 
tainii^  the  grants  of  kings  and  iHshops,  the  settlements  of 
private  persons,  the  conventions  of  landlords  and  tenants,  the 
techiucal  forms  of  judidal  proceedings,  have  been  placed  tn  our 
hands."  Such  inquiries  all  turn  upon  a  critical  examination  of 

^  DocBitt.eftlitCimtlitMiM,Y,         *  Hft  ef  AlexaHdtr  Hamiltim,  ii, 
3oHl3.  48»-490. 
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documoits.  To  repeat  the  words  of  Langlcns:  "History  is 
studied  from  documents.  Documents  are  the  traces  which 
have  been  left  by  the  thoughts  and  actions  of  men  of  former 

times. There  is  no  substitute  for  documents;  no  documents, 

no  history." '  A^lth  the  richest  accumulation  of  historical 
records  in  all  Europe  —  "  whether  we  connder  them  in  rdation 
to  antiquity,  to  continuity,  to  variety,  to  extent,  or  to  ampli- 
tude of  facts  and  details"*  —  mouldering  beneath  their  feet, 
English  historical  scholars  permitted  the  be^nnii^  of  the 
Ei^sh  CoQstituticMi  to  remain  a  sealed  book  down  to  a  time 
within  the  memory  of  men  still  living.  And  so  we  have  per- 
mitted the  b^nntngs  of  the  American  Constitution  to  remain 
a  sealed  book,  with  the  "Ins[Hration  Theory"  as  its  clasp, 
despite  the  fact  that  the  clearest  and  most  formal  of  all  docu- 
mentary evidence  as  to  the  truth  was  ea^ly  atxessible. 

The  author  desires  here  to  repeat  the  statement  made  in  the 
preffice  that  the  influence  of  the  great  document  of  February 
l6,  1783,  does  not  extend  beyond  the  work  of  the  Federal 
Convention  of  1787,  — except  in  one  important  particular  it 
sheds  no  new  light  on  die  after  history.  He  also  desires  to 
anticipate  here  this  statement :  "And  yet  after  all  has  been 
said,  the  fact  remains  that  the  master  builders,  who  trans- 
formed under  the  most  difficult  drcumstances  poenble  the 
dream  of  the  great  architect  into  a  working  system  of  govern- 
ment, achieved  a  result  just  as  remarkable  as  the  invention 
itself.  The  philosophers,  statesmen,  jurists,  warriors,  experi- 
enced men  of  affairs,  who  composed  the  august  assembly 
that  wrought  at  Philadelphia  in  1787,  may  be  compared,  as 
to  genius  and  learning,  with  the  master  spirits  of  any  age 
.  .  .  they  need  no  fame  that  belongs  to  another."  While  the 
epoch-making  achievement  of  Pelatiah  Webster  must  fcnever 
stand  forth  as  a  beacon  li^t  in  the  world's  political  history, 
so  far  as  this  book  is  concerned,  it  is  a  mere  episode,  simply 

>  "Lliutirire  M  bit  avec  dei  Ch.  Sttg:nobM,  3d  ed.,  p.  i,  Paris, 
documents.  Lea  documMiCs  aont  ta  ■  The  words  of  Sir  Fr&nda  Pal- 
tracei  qu'ont  lainies  les  petaiea  et  gnve,  under  whose  auspice*  as  de- 
la  actcB  dca  hommes  d'autrefois.  puty  keeper  the  public  iccorda  were, 
.  .  .  Car  rien  ne  supplie  auz  docu-  in  1858,  finally  brought  together 
mentsr  pas  de  documents,  pas  undertheroofof  the  present  Record 
d'Ustoire."  IntroducUon  mix  (tiuUi  RepoHt«y. 
kiOmgiia,  par  Ch.-V.  Lan^ois  — 
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one  link  in  a  long  chain  of  causation.  The  publicatitui  and  dis- 
tribution by  Congress  of  tiie  great  document,  with  the  author's 
commentary  upon  it,  has  done  much  already  to  remove  fabe 
impresaons  of  long  standing.  And  yet  there  is  still  here  and 
there  an  andent  jurist  or  statesman,  whose  mind  has  ceased  to 
be  receptive  of  new  facts,  who  resents  any  attempt  to  disturb 
the  illusions  of  his  earlier  years.  Pelatiah  Webster's  alma 
mater,  the  University  of  Yale,  still  treats  with  scornful  alence 
the  fame  of  her  immortal  son.  In  alt  this  there  is  nothii^  out 
of  the  usual  course.  The  achievements  of  contemplative  men, 
especially  when  they  are  far-reachii%,  have  often  had  to  wait 
for  a  long  time  for  full  recognition.  Not  until  after  the  lapse 
of  two  hundred  years  was  it  admitted  that  Velasquez  wa« 
one  of  the  mightiest  painters  the  world  had  ever  known;  it 
was  quite  as  long  perhaps  before  Shakespeare,  as  a  world- 
poet,  was  permitted  to  enter  into  the  full  possesion  of  his 
kii^ldom. 
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THB  GSEAT  DKCOVSKT  tS  UODBSN  POLITICAL  SCIEHCB 

Aftbk  a  thousand  years  of  pem&tent  development  in  an 
island  world  the  dominant  state  in  Britain  known  as  Ei^land 
reproduced  itself  in  each  of  the  thirteen  oJonial  common- 
wealths out  of  whose  union  arose  the  Federal  Republic  of  the 
United  States.  Just  as  these  preexisting  commonwealths  were 
the  natural  products  of  a  poUtical  evolution,  so  the  Federal 
Union  into  which  they  finally  entered  is  an  artificial  and 
entirely  novel  creation  without  a  precedent  in  history.  Mr. 
Gladstone  graphically,  perhaps  unconsciously,  portrayed  the 
basic  difference  in  origin  between  the  two  systems,  state  and 
federal,  when,  in  a  well-worn  phrase,  he  said:  "As  the  British 
Constitution  is  the  most  subtile  organism  which  has  proceeded 
from  progressive  history,  so  the  American  Constitution  is  the 
most  wonderful  work  ever  struck  off  at  a  given  time  by 
the  brain  and  purpose  of  man." 

W)vti«  Tocqueville  was  wise  when  he  said  that  "To  examine  the 

•uua  ihouW     union  before  we  have  studied  the  states  would  be  to  adopt 

bcfint  itik^ 

led.  a  method  filled  with  obstacles.  .  .  .  The  great  political  prm- 

ciples  which  now  govern  American  society  undoubtedly  took 
their  growth  in  the  state."  '■  The  political  substructure  of 
every  American  state  is  that  "subtile  organism  which  has  pro- 
ceeded from  progressive  history,"  properly  described  not  as  the 
British  but  as  the  English  Constitution,  because  it  is  the  ooa- 
stitutioa  of  that  ai^ie  state  in  Britain  known  as  England 
which  has  reproduced  itself  in  a  somewhat  modified  form  in 
the  constitution  of  every  state,  old  and  new,  of  the  American 
Union.  When  the  tie  of  political  dependenix  that  bound  the 
colonies  to  the  mother  country  was  severed,  the  English  pro- 
vinces in  America  rose  to  the  full  stature  of  sovereign  states. 
Taner'i  defini.  As  Chief  Justice  Taney  has  expressed  it:  "When  the  Revolu- 
^^^^  tion  took  place,  the  people  of  each  state  became  themselves 
sovereign";  and  so  soon  as  they  "  took  into  their  own  hands  the 
*  Dtmocrocym  America  (Bowen's  ed.J,  i.  73,  74. 
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porers  of  soverdgnty,  the  prert^atives  and  regalities  which 
before  beloi^ed  either  to  the  Crown  w  the  Parliament,  became 
immediately  and  rightfully  vested  in  the  state."  ^  Thus  every 
student  of  the  American  Constitution  is  forced  to  b^n  with  an 
inquiry  into  the  origin  and  growth  of  the  Constitution  of  that 
state  in  Britain  we  call  En^and  whose  foundations  were  laid  by 
the  Teutonic  invaders  who,  between  the  middle  of  the  fifth  cen- 
tury and  the  end  of  the  sixth,  built  up  in  Britain  "a  Germany 
outade  of  Germany."  *  Out  (A  the  Teutonic  settlements  thus 
made  finally  arose  the  consoUdated  ICngdom  of  England  CoMcAdMed 
which  reiveaenta  an  aggregation  of  shires;  the  shire  an  aggre-  ^^^ 
gation  of  hundreds;  the  hundreds  an  aggregation  of  townships. 
Upcn  the  substructure  thus  made  up  of  local,  self-governing 
communities  the  English  political  system  has  ever  depended 
for  its  permanency,  its  elasticity,  its  enduring  power.  In  every 
one  of  these  communities  the  idea  of  local  self-^vemment  was 
intensely  developed,  and  in  each  were  embedded  the  germs  of 
the  refvesentative  system.  And  from  the  tendency,  consdoua 
or  unconsdouB,  upon  the  part  of  Englishmen  to  reproduce 
these  self-governing  communities  in  other  lands  has  resulted 
the  ascendancy  and  power  of  the  English  nation  as  a  colonizing 
nation. 

When  the  offspring  is  compared  with  the  parent,  when  the  obirtit 
English  state  in  America  is  compared  with  the  English  state  ^^^hpuoit. 
in  Britain,  the  resemblance  is  too  close  for  the  relationship  to 
escape  the  most  careless  observer.  la  both,  the  political  sub- 
ttnicture  is  the  same  —  the  ancient  Teutonic  system  of  local, 
seU-foveming  communities  composed  of  the  township,  the 
hundred,  and  the  shire.  In  each,  municipal  organization  rests 
upon  substantially  the  same  foundation.  So  far  as  central 
organization  is  concerned,  every  American  state  is  a  mere 
reproduction  of  the  central  organization  of  the  English  king- 
liom  with  such  modifications  as  have  resulted,  in  a  widely  dif- 
ferent phymcal  environment,  from  the  abolition  of  nobility, 
feodality,  and  kingship.  In  the  new  as  in  the  old,  the  central 
powers  of  the  state  are  divided  into  three  departments,  —  legis- 
lative, executive,  and  judidal,  —  which,  in  the  same  qualified 
Kose,  are  separate  and  distinct  from  each  other. 

'  Martin  «  ol.  v.  Tbe  LcNee  of         *  Taioe,  BiA  ^  Eng.  LiUntart, 
'Vaddei,  16  ftten,  410, 416.   .  i,  sa 
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When  the  time  came  for  the  Ei^ilisb  states  in  America  to 
construct  a  federal  union  on  a  priori  principles,  it  was  impos- 
sible  to  derive  any  aid  whatever  from  the  home  land,  for  the 
simple  and  conclusive  reason  that  the  mother  kingdom  was  a 
consolidated  and  not  a  federal  state.  The  founders  of  American 
federalism  were  thus  driven  to  ex{^ore,  with  dim  lights  as  com- 
pared with  our  own,  the  histories  of  such  federal  unions  as  had 
existed  in  Greece,  and  such  as  had  grown  up  between  the  Low- 
Dutch  communiries  at  the  mouth  of  the  Rhine,  and  between 
the  High-Dutch  communities  in  the  mountains  of  Switzeriand 
and  upon  the  plains  of  Germany.  The  meagreness  of  their 
knowledge  as  to  Greek  federalism  is  frankly  confessed  by  both 
Madison  and  Hamilton,  who,  in  speaking  of  the  Achaian 
League,  declare  in  the  "Federahst"  that,  "could  its  interior 
structure  and  regular  operation  be  ascertained,  it  is  probable 
that  more  light  would  be  thrown  by  it  on  the  science  of  federal 
government  than  by  any  Uke  experiment  with  which  we  are 
acquainted."'  Thefactis  that  theonlyfederal  unionswithwhose 
internal  organizations  the  builders  of  our  Federal  Republic  were 
really  familiar,  and  whose  histories  had  any  practical  effect  on 
thdr  work,  were  the  Confederation  of  Swiss  Cantons,  the  Seven 
United  Provinces  of  the  Netheriands,  and  the  Germanic  Con- 
federation. Tlie  fundamental  principle  upon  which  all  such 
fabrics  rested  was  the  requisition  system,  under  which  the  fed- 
eral head  was  simply  endowed  with  the  power,  vested  in  a  one- 
chamber  assembly,  to  make  requisitions  for  men  and  money 
upon  the  states  or  cities  composing  the  league  for  federal  pur- 
poses; while  such  states  or  cities,  retaining  the  entire  taxii^ 
power,  alone  possessed  the  authority  to  enforce  them.  Prior 
to  the  making  of  our  second  Federal  Constitution  of  1787  the 
modem  world  had  never  conceived  of  the  idea  of  a  federal  union 
armed  with  the  power  to  levy  taxes  in  any  formwhatever.  The 
first  attempt  made  by  the  English  states  in  America  to  cxin- 
struct  a  federal  union  was  embodied  in  the  first  Constiturion, 
known  as  the  Arricles  of  Confederation.  Down  to  that  point 
nothing  new  was  achieved;  the  fruit  of  the  first  effort  was  sim- 

>  No.  18,  ExampUt  1^  Creek  Ctm-  watitnu  lur  rkistoin  rf«  Grto,  to 
fedtraeui,  is  attributed  to  Hamiltoii  wbkh  the  writers  of  that  day  aeem 
and  Madiion.  See  Ford'i  FtderaUtt,  to  have  been  chiefly  indebted  for 
108,  iia.  Refetence  w  made  to  the  mich  very  imperfect  knowtedge  aa 
wofk  of  tbe  Abbi  Mabty,  Obtir-     they  pOMCMcd  of  deck  fedenlism. 
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■fly  a  confederation  on  the  old  plan,  with  the  entire  federal 
power  vested  and  confused  in  a  one-chamber  assembly,  which 
could  only  deal,  through  the  requisition  system  with  the  states, 
which  retained  the  entire  taxing  power.  In  their  first  effort  \J 
American  statesmen  exhibited  no  fertility  of  resource  whatever  \ 
iQ  the  making  of  a  federal  constitution.  Federalism,  which  as 
a  system  of  government  already  stood  low  enough  in  the  esdma- 
tion  of  manidnd,  gained  nothing  from  an  experiment  that  gave 
way  in  the  storm  and  stress  of  a  seven  years'  war.  At  its  close 
the  personality  of  Washington  was  called  upon  to  supply  the 
unity  and  cohesion  our  first  Federal  Constitution  failed  to 
afford.  As  Luzerne  wrote  of  him  to  Vergennea,  at  a  little  later 
time,  "More  is  hoped  from  the  consideration  of  a  angle  citizen 
than  from  the  authority  of  the  sovereign  body."  ' 

The  original  draft  of  the  Articles  of  Confederation,  made  as  Our  k 
early  as  the  aist  of  July,  1775,  by  Dr.  Franklin  and  preserved 
in  his  handwriting,*  is  conclusive  documentary  evidence  of  the 
fact  that,  down  to  that  time,  even  the  most  fertile  and  ingen- 
ious mind  of  the  epoch  had  conceived  of  no  advance  upon  the 
andent  type  of  federal  government  as  it  had  existed  for  at  least 
twenty-five  hundred  years.  Certainly  at  the  time  of  the  mak- 
ing of  our  first  Federal  Constitution  neither  Franklin  nor  any 
other  American  statesman  had  conceived  of  a  federal  system 
anned  with  the  power  to  tax.  Twelve  years  later,  upon  the 
adjournment  of  the  Federal  Convention,  September  17, 1787, 
the  world  was  called  upon  to  inspect  an  entirely  new  system, 
whose  cornerstone  was  the  independent  power  of  taxation, 
coupled  with  machinery  adequate  for  the  enforcement  of  all  its 
mandates.  InthewordsofTocqueville,  the  second  Constitution 
vas  based  "upon  a  wholly  navel  theory  which  may  be  consid-  ' 
ered  a  great  discovery  in  modem  political  science,"  *  When  the  ' 
inasBes  of  the  American  people  had  the  opportunity  to  feel  the 
practical  benefits  wrought  in  their  political  condition  by  the 

'  At^urt  4.  1783.  Printed  in  the  lin  to  Congreaa  on  July  ai,  1775, 
Appendix  to  Baiicroft'*  BiO,  ef  Ike  "though  not  coiMcd  into  their  Jour- 
CoHd.,  i,  335,  336.  nals,  remaining  on  their  files  in  hta 

'  See  Secret  Journals  a}  Conpeu  handwritii^." 
(fiMKiMe  Affairt)  2iit  July,  1775,  *  Cette  conEtitution  .  .  .  lepoae 
■•  383;  l£adiso»  Paper*  (<^iHn  ed.,  en  effet  sur  une  tbforie  entttement 
'^I)l  ii,  666.  (Only  the  (rtlpin  edi-  nouveIle,et  qui  doit  mftrquercomme 
lion  wiD  be  dtcd.)  Madison  saiys  une  grande  d£couverte  dans  la  sci- 
tbat  the  plan  submitted  by  Fnnk*      ence  pc^tique  de  nos  jours." 
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new  system,  they  became  imbued  with  a  sense  of  intense  admi- 
ration ;  they  put  it  upon  a  pedestal  and  made  it  a  popular  idol ; 
as  a  German  historian  ^  has  expressed  it,  the  new  Constitution 
soon  passed  through  a  process  of  canonization.  In  the  light 
of  these  facts  it  is  certainly  a  marvel  that  neither  at  the  time  of 
the  invention,  nor  for  a  century  thereafter,  was  there  any  real 
curiosity  manifested  as  to  the  authorship  c^  this  "wholly  novel 
theory"  by  which  federalism  as  a  system  of  government  was 
suddenly  transformed.  If  anything  that  may  be  called  a 
theory  ever  existed  on  the  subject  it  was  nothing  more  definite 
than  a  vague  and  general  assumption  that,  at  some  time  during 
the  eighty-six  days  the  Convention  was  actually  at  work,  the 
great  invention  silently,  perhaps  miraculously,  arose  out  of  the 
three  plans  to  whose  consideration  the  debates  were  confined, 
bidi  But  that  theory,  if  such  it  may  be  called,  goes  to  wreck  th^ 
^*^  moment  it  is  confronted  by  the  incontestable  fact  that  each  of 
the  plans  in  which  the  "wholly  novel  theory"  was  embodied 
had  been  carefully  worked  out  and  cast  in  finished  literary 
form  months  before  the  Convention  met.  There  were  but 
four  plans  presented.  That  of  \^i^inia,  undoubtedly  drafted 
by  Madison ;  that  of  Charles  Pinckney ;  that  of  Hamilton ;  and 
that  of  New  Jersey  drafted  by  Pateraon,  which  may  be  en- 
tirely ignored,  as  it  only  proposed  a  revi^on  of  the  Articles  of 
Confederation.  The  two  first  named,  by  far  the  most  import- 
ant, were  presented  during  the  momiii^  hour  of  May  39, 
the  day  on  which  the  business  of  the  Convention  actually 
began,  —  with  the  presentation  of  the  plana  of  Vii^nia  and 
Charles  Pinckney  the  proceedings  were  opened.*  We  know 
and  that  for  at  least  a  year  beforehand  Madison  was  hard  at  work 
"''  on  the  Virginia  plan.*  In  December,  1786,  we  find  him  in 
active  correspondence  with  Jefferson,  then  at  Paris,  as_to  the 
structure  of  that  plan,*  presented  to  the  Convention  by  Gov- 

■  Von  Hoist,  i,  64-70.  -'  Kii  flusgcBted  that,  "to  enable  the 

*  iiadisoH  Papers,  ii,  738-735.  federal  head  to  exere«  the  pow- 

*  Cf.  "  PrepaiHtioiu  of  Madiion  en  given  to  the  beat  advantage,  it 
for  Labon  al  Federal  Convention,"  timM  be  ortaniMd,  as  U«  parHctiiar 
Rive*,  Ufe  and  Times  ef  Uaditon,  outs  are,  into  lepslattee,  executive, 
fi,  308.  and  judtdary,"    Pelatiah  Webater 

*  Cf.  Letter  of  Jeffenon  to  Madi-  had  worked  out  that  problem  in 
oon,  Dec  16,  17S6,  in  Jegerion's  great  detail  in  bit  paper  of  Fd>. 
Comspondenee,  by  T.  J.  Randolph,  16,  1783.  It  WM  therefore  aa  oM 
u,  64,  65.    In  that  letter  Jeffer-  itoty  (n  1786. 
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ernor  Randolph,  whose  official  dignity  could  give  to  it  a  wd^t 
Madison's  thirty-six  years  could  not.  At  the  close  of  Ran- 
dolph's presentation  of  the  Virginia  plan,  Charles  IMnckney, 
then  only  twenty-nine,  presented  his  plan.  The  event  is  thus 
recmded  in  theMinutesof  Yates:  "Mr.C.Pinclmey.amember  noAorj'a 
from  South  Carolina,  then  added  that  he  had  reduced  his  ideas  "•?«««>■" 
of  a  new  government  to  a  system,  which  he  then  read."  From 
Pisckney's  latest  and  ablest  advocate,  who  claims  that  he 
"alone  formulated  a  constitution  before  the  Convention  met," 
ve  learn  of  the  painstaking  care  with  which  his  "system"  had 
been  elaborated  beforehand.  Judge  Nott  tells  us  that  "in  a 
paper  which  will  be  called  briefly  'The  Observations,' written  by 
F^ckney  before  he  left  Charleston,  he  sets  forth  at  lei^h  a 
description  of  his  plan  of  government,"  a  ta^  which  he  had,  for 
some  time  in  advance,  "resolutdy  assigned  to  himself."  '  It  is 
equally  certain  that  Hamilton,  then  only  thirty  years  of  age, 
had,  with  even  greater  care,  elaborated  his  plan  beforehand. 
From  his  "  Life  "  by  his  son  we  learn  that  "  In  the  course  of  his 
speech  (which  occu{Hed  five  hours)  he  read  his  plan  of  govern- 
ment, not  the  propositions  which  are  found  in  the  printed  Jour- 
nal, but  'a  full  plan,  so  i»epared  that  it  might  have  gone  into  I 
immediate  effect  if  it  had  been  adopted.'  This  plan  consisted 
of  ten  articles,  each  article  being  divided  into  sections."  *  The 
"full  plan,"  to  repeat  the  words  of  Mr.  Lodge,  "does  not  seem 
to  have  been  formally  introduced  in  the  Convention,  but  was 
handed  to  Madison,  who  made  a  copy  of  it."  *  Only  when 
Hamilton's  entire  plan  as  embodied  in  the  two  papers,  equally 
autihentic,  has  been  examined  as  a  whole,  is  it  possible  to  under- 
stand how  elaborately  and  deliberately  he  prearranged  the 
Bcheme  of  federal  government  he  took  with  him  to  Philadel- 
phia. Thus  we  know  for  certain  that  the  "wholly  novel  the- 
ory," as  Tocqueville  has  labeled  the  great  invention,  passed 
into  the  Convention  from  the  three  prearrai^ed  plans  drafted 

'  Cf,  Tk«  iifslery  1^  tit  PtHckiuy  Hamilton  handed  to  him  bii  tatgcr 
Draacti,  by  ei-Chief  Justice  C.  C.  plan.  Maditon  Papers,  iii,  appeo- 
Nnt(l9o8},  90,  189, 349,333.  dixoo.S.zvi.   After  making  a  copy 

'  Ztf«  of  Alexando'  Hamilton,  by  of  it,  he  returned  it  to  Hamilton.  It 
John  C.  Hamilton,  il,  490-491.  ii  hard  to  understand  why  Madiaon 

'  The  "full  plan"  ia  printed  in      did    not    piMerve   a  copy  of  the 
Tkt  Worki  of  Alexander  Hamilto*,      predoui  Pinclmey  plan,  not  lo  long 
Uxlge  ed..  i,  350-369.  See  also  347      aa  Hamilton's, 
'or  editor's  note.    Hadiaon  aay* 
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by  Madison,  Pinckney,  and  Hamilton,  eadi  of  whom,  while 
working  In  "the  unvexed  sileace  of  a  student's  cell,"  made  it 
the  bed-rock  of  his  performance.  Into  each  of  the  three  plans 
the  five  cardinal  principles  that  constitute  the  invention  enter 
as  indispensable  elements.  The  documents  make  it  perfectly 
dear  that  the  three  draftsmen  appropriated  the  "wholly  novel 
theory"  as  common  property,  and  as  such  made  it  the  basis  of 
thdr  work.  The  assumption  that  a  set  of  new  ideas  so  start- 
lii^,  so  complicated  as  those  that  constitute  the  great  invention, 
should  have  been  revealed  almost  at  the  same  moment  to  three 
minds  working  in  isolation,  and  far  removed  from  each  other, 
involves  a  miracle  far  more  difficult  of  belief  than  that  which 
tells  us  of  the  turning  of  water  into  wine. 
Vnm  lAti  Knowing,  as  the  older  hist(Hians  should  have  known,  that,  in 

wm^  dLuuT  *'*'*  **  ""■  *^*^  other  case,  the  work  of  the  Convention  was 
dcrind?  cut  out  beforehand  and  formulated  in  the  three  prearranged 

"fdans"  or  "systems,"  it  is  passing  strange  that  no  oneof 
them  ever  took  the  pains  to  ask  and  answer  the  simple  and 
inevitable  question  —  From  what  common  source  did  the  drafts- 
men  of  the  prearrttnged  plans  draw  the  "v^Uy  novel  theory,"  th^ 
path^breaking  idea,  which  was  the  basis  of  all  of  them  ?  That 
ample  and  inevitable  question  was  never  answered  until  a  few 
years  ago,  when  the  author  reprinted,  with  a  commentary,  the 
PcUtkh  VTA-  epoch-making:  paper  published  by  Pelatiah  Webster  at  Phil- 
adelphia, February  i6, 1783,  and  there  republished  with  notes 
in  1791,  in  «4iich  he  announced  to  the  world,  as  his  invention, 
the  entire  plan  of  the  existing  Constitution  of  the  United  States, 
w(M'ked  out  in  detail  more  than  four  years  before  the  Federal 
Convention  of  1787  met.  TTiat  paper,  entitied  "ADisaertation 
on  the  Political  Union  and  Constitution  of  the  Thirteen 
United  States  of  North  America,"  whose  lightest  words  are 
weighty,  is  just  as  authentic  as  the  Constitution  itself,  and 
far  more  elaborate.  Two  editions  of  it,  with  the  author's  com- 
mentary, have  been  published  by  Congress.  When  it  was  thus 
reprinted,  after  an  interval  of  one  hundred  and  sixteen  years, 
its  contents  were  as  unknown  to  the  leading  jurists  and  states- 
men of  this  generation  as  if  it  had  been  a  papyrus  from  Egypt 
or  Herculaneum.'  Reluctantly  and  ungraciously  as  its  precious 
revelation  has  been  received  by  many,  it  has  swept  away  once 
>  Many  letter*  la  tbe  uitbor'a  handa  attest  that  fact. 


FA.  i«,  1783. 
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and  forever  the  impoemble  theory  that  the  most  elaborate  and 
unique  o(  all  political  iaventions  had  no  personal  inventor,  and 
die  still  more  impoesible  assumption  that  three  minds,  working 
in  isolation  and  far  removed  from  each  other,  should  have  con- 
ceived, almost  at  the  same  moment,  the  "wholly  novel  theory" 
of  federal  govermnent  for  which  the  world  had  been  waiting  for 
centuries.  The  history  of  no  invention  has  ever  been  pre- 
served in  a  more  detailed,  scientific,  or  authentic  fonn  than 
^t  announced  to  the  world,  as  such,  in  the  now  famous  docu- 
ment of  February  i6,  1783.  Taine  has  said  that  "under  every 
diell  there  was  an  animal,  and  behind  every  document  there 
was  a  man."'  Behind  the  document  in  question  there  was  a  man 
whose  fame  is  destined  to  grow  until  it  becomes  greater  than 
that  of  any  other  contributor  to  "modem  political  science." 

In  the  evolution  of  constitutions  things  do  not  happen  in  a  How  conmMtce 
miraculous  way,  — through  it  all  there  runs  the  force  of  causa-  ^^"^  """^ 
tioQ  working  along  natural  and  practical  lines.  It  was  the 
mercantile  element  in  the  German  dties  that  eventually 
cni^ed  the  spirit  of  feudalism ;  it  was  the  mercantile  element 
that  opened  the  way  for  the  Imperial  Code  by  first  creating 
a  uniform  s>%tem  of  commercial  law.  The  first  modern  effort 
to  give  unity  to  law  in  Germany  was  made,  as  a  prelude  to  the 
movement  for  national  unity,  by  the  general  Bills  of  Exchange 
law  {Wechseiordnung,  1848-50),  while  the  general  Commercial 
Code  {GemetTKs  Handelsgesetsbuch),  enacted  in  various  states 
between  i863  and  1866,  was  reSnacted  for  the  new  empire  in 
1871,*  Just  as  the  influence  of  commerce  set  in  motioa  the 
forces  that  finally  brought  about  the  unity  of  law  in  Germany, 
so  the  infiuence  of  commerce  set  in  motion  the  forces  that 
finally  compelled  the  invention  of  the  easting  Constitution  of 
the  United  States.  The  first  step  was  taken  in  January,  1786, 
when  \^rginia  issued  a  call  for  a  convention  of  states  to  meet  at 
Annapolis,  to  "  take  into  consideration  the  trade  of  the  United  Anupob 
States;  to  examine  the.  relative  situations  and  trade  of  said 
states ;  to  consider  bow  far  a  uniform  system  in  their  commercial 
regulations  may  be  necessary  to  their  common  interest  and 
their  permanent  harmony."  *  When  Maryland  prompted  Vir- 

'Tiiat.ButerjtfBit^hlMera-         •  Ct.  Bryce,  Stvdiu  in  HiOory 
tot,  1, 1.  and  Jurispndetiee,  JJJ,  778. 

■  Uadison  Papers,  U,  69. 


..Google 


TBB  AMERICAN  CONSTITUTION  [Ch. 

SJma  to  take  that  step,  by  propodng  that  commissioners  from 
all  the  states  should  meet  and  regulate  the  restrictions  on  com- 
merce for  the  wht^e,  the  advantages  of  "a  politico-oommerdal 
commisfflon"  for  the  continent  were  foreseen.  It  was  New 
Jersey  that  gave  a  wider  purpose  to  this  trade  convention  by 
authorizing  her  commisaoners  "  to  conrader  how  far  a  uniform 
system  in  their  conunerdal  r^:ulations,  and  iOher  importani 
matters,  might  be  necessary  to  the  coounon  interest  atKl  per- 
manent harmony  of  the  several  states;  and  to  report  such  aa 
act  on  the  subject  as,  when  ratified  by  them,  would  enable  the 
United  States  in  Coi^ess  assembled  effectually  to  provide  for 
the  exigencies  of  the  Union."  >  Therefore  in  the  address  of  the 
Annapolis  Convention,  drafted  by  Hamilton,  it  was  said: 
"Your  commisuoneis  submit  an  opinion,  that  the  idea  of  ex- 
tending the  powers  of  their  deputies  to  other  objects  than  those 
of  commerce,  which  has  been  adopted  by  the  State  of  New 
Jersey,  was  an  improvement  on  the  original  plan,  and  will 
deserve  to  be  incorporated  with  that  of  a  future  convention. 
They  are  the  most  naturally  led  to  this  conclusion,  as,  in  the 
course  of  their  reflections  on  the  subject,  they  have  been  induced 
to  think  that  the  power  of  r^ulating  trade  is  of  such  compr&- 
henfflve  extent,  and  will  enter  so  far  into  the  general  system  of 
the  federal  government,  that  to  give  it  efficacy  and  to  obviate 
questions  and  doubts  concerning  its  precise  nature  and  hmtts, 
may  require  a  corresponding  adjustment  of  other  parts  of  the 
federal  system."  *  As  all  the  world  knows,  the  one  outcome  of 
the  Annapolis  Convention  was  the  call  for  a  convention  *  "  to 
meet  at  Philadelphia  on  the  second  Monday  of  the  next  May 
(1787),  to  consider  the  situation  of  the  United  States,  and 
devise  such  further  provinona  as  should  appear  necessary  to 
render  the  Ccmstitution  of  the  Federal  Government  adequate 
to  the  exigencies  of  the  Union;  and  to  report  to  Congress 
such  an  act  as,  when  agreed  to  by  them  and  confirmed  by 
the  l^slatures  of  every  state,  would  effectually  [Hovide 
for  the  same."  ' 

Madison  has  thus  recorded  the  fact  that  six  years  before  that 
time,  Pelatiah  Webster  had  proposed  the  calling  of  such  a  con- 
vention : "  In  a  pamphlet  published  in  May,  1781 ,  at  the  seat  of 

»  Elliot.  1,117,  iifl-  '  Elliot,  i,ii7-iao. 

■  Madiioa  Paptn,  U,  700, 701. 
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Coi^;ress,  Pelatiah  Webster,  an  able  though  not  conspicuous  dt- 
izen,  after  discussing  the  fiscal  system  of  the  United  States,  and 
suggesting,  among  other  remedial  provisions,  one  indudii^  a 
national  bank,"  was  the  first  to  indicate  "  the  necessity  of  thor 
calling  a  Continental  Convention  for  the  express  purpose  of  ascer- 
taining, definite,  enlarging,  and  limiting,  the  duties  and  powers 
of  their  Constitution."^  In  the  notes  to  his  great  paper  of  Feb- 
maiy  16,  1783,  Webster  tells  us  in  express  terms  that  from  the 
outset  he  "was  fully  of  opinion  (though  the  sentiment  at  that 
time  would  not  very  well  bear)  that  it  would  be  ten  times  easier 
to  form  a  new  Constitutioa  than  to  mend  the  dd  one." 

This  daring  innovator,  who  was  the  first  to  understand 
the  necessity  of  an  entirely  new  federal  fabric,  was  bom  at 
Lebanon,  Connecticut,  in  1736,  and  graduated  at  Yale  College 
in  1746.  In  1755  he  moved  to  Philadelphia,  where  he  became 
a  prosperous  merchant,  meeting  with  such  success  as  to  earn 
ample  leisure  for  study  and  writing.  During  the  British  oc- 
cupation of  the  city  in  February,  1778,  on  accoimt  of  his 
ardor  in  the  patriot  cause,  he  was  arrested  at  night,  probacy 
by  order  of  General  Howe,  and  closely  confined  in  the  dty 
prison  for  over  four  months,  a  large  part  of  his  property 
bdng  confiscated  to  the  King's  stores.  As  early  as  October, 
1776,  he  had  begun  to  write  on  the  currency,  strenuously 
urging  upon  Coi^ress  the  levying  of  a  tax  to  provide  means 
to  raise  the  debt  incurred  by  the  heavy  issuance  of  the 
bills  of  credit  commonly  known  as  "Continental  Currency." 
Three  years  later  he  began  the  publication  of  the  feunous  series 
(rf  "Essays  on  Free  Trade  and  Finance,"  of  which  seven  num-  mi  tamyt  00 
ber8werei88uedini785.  In  the  next  year  appeared  "An  Essay  ^^ 
on  Credit.  Reasons  for  Repealii^  the  Act  of  the  Legislature, 

'  MaAiso*   Paperx,  ti,   706,  707.  croft'a  ioference  ia  baaed  on  flinujr 

No  attention  aboukl  be  paid  to  Ban-  hearsay  nearly  a  century  after  the 

otrft'i   vain    attempt   to   discredit  cVent.    Bancroft  never  greaped  the 

Hadiian'a    •tatement.    Hittory  ^  importance  of  Webster's  work.  Al- 

Sit  Cmulitiiiion,  i,  34,  note  3.  Apart  exander  Johnston,  in  his  American 

from  Madison's  great  acxuracy  and  PeUHcai  History,  jo,  nyg: "  In  May, 

Bucnjft'a  well-known  inaccuracy  17S1,  the  first   public  ptopoaal  of 

ttands   the    fact  that  the  call  of  this  means  of  revisal  ["by  a  con- 

1781  was  a  natural  part  of  Fela-  ventionof  alltheatatea"]  waamade 

tbh  Webater'a   initiative   aa  now  by   Pelatiah   Webvter  In  a   pam- 

nndentood.    Madiaon  was  on  the  phlet." 
tnund  and  knew  the  facta;  Ban- 
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Revoking:  the  Charter  of  the  Bank  of  North  America."  Finally, 
in  1791,  he  republished  bis  various  papers  in  a  work  entitled 
"Political  Essays  on  the  Nature  and  Operation  of  Money, 
Public  Finances,  and  other  Subjects  Published  durii^  the 
American  War,  and  Continued  up  to  the  Present  Year."  *  That 
volume,  which  displays  a  marvelous  mastery  of  the  subject  to 
which  it  is  devoted,  continues  as  the  leading  authority  upon 
the  finances  of  that  period.  In  weighing  Madison's  statement 
that  Pelatiah  Webster,  though  an  able  was  not  a  "conspicu- 
ous" citizen,  we  must  take  into  account  not  only  the  extent 
and  importance  of  his  intellectual  work,  but  also  the  fact  that, 
as  a  political  economist,  he  was  consulted  by  Congress  as  to  the 
'  resources  of  the  country.  Another  evidence  of  his  portion  as 
a  public  man  is  to  be  found  in  the  fact  that  when  in  July,  1782, 
a  petition  was  to  be  presented  to  Congress  in  behalf  of  "the 
derailed  officers  of  the  lines  of  Massachusetts  and  Connecti- 
cut," he,  a  native  of  the  state  last  named,  was  appealed  to  for 
his  influence.  In  a  petition  drawn  in  the  noblest  style,  and 
signed  "  Pelatiah  Webster,  William  Judd,"  he  presented  the 
case,  which  was  finally  referred  to  a  spedsil  committee  00m- 
posedof  Mr.  Peters,  Mr.  Hamilton,  and  Mr.  Dyer.  Thereport,* 
which  survives  in  the  handwriting  of  Alexander  Hamilton,  is 
dated  March  6, 1783,  just  eighteen  days  after  the  publication 
of  the  great  paper  of  February  16  of  that  year.  Thus  the  fact 
is  fixed  that  as  a  public  man  Webster  was  as  well  known  to 
Hamilton  as  he  was  to  Madison. 

This  successful  merchant,  ardent  patriot,  trained  financier, 
and  recognized  expounder  of  the  science  of  political  economy, 
was  better  equipped  perhaps  than  any  man  of  his  time  to  deal 
with  the  problem  of  problems  which  then  so  sharply  con- 
fronted the  country.  As  he  viewed  it,  that  problem  was  in  its 
essence  financial  and  commercial.  Approaching  it  on  its  finan- 
cial ade,  he  set  for  himself  the  task  of  constructing  an  entirely 

>  The  Moond  edition  of  1791  was  oS&ccn  of  the  linei  of  Munachnaetta 
"Printed  and  told  by  Joeeph  and  Comwctkut  subinit  the  kiUow- 
Crukshank,  No,  91  High  Street,"  tag  leaolutioii,"  which  was  one  of 
Philadelphia.  approval.  US.  Stcords  qf  Itu  Co»- 

*  It  be^ni:  "The  Committee  to      Hnental    Conpesf,  no.   19,  vcA.  6, 
whom  WBB  committed  the  report  of      folio*  489-493.  It  ii  aad  indeed  that 
the  Grand  Committee  on  the  me-      Congreu  has  not  yet  provided  tat 
morial  of  Pelatiah  Webster  and  Wil-      the  piintiii(  of  theae  recorda. 
liam  Judd  in  behalf  of  the  deraneed 
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newfederal  fabric  to  be  endowed,  for  the  first  time  in  theworld's 
history,  with  the  independent  power  of  taxation.  To  use  his 
own  words:  "I  b^n  with  my  first  and  great  principle,  viz.:  Dmntot 
That  the  Constitution  must  vest  powers  in  every  department  °^  '«"*°*' 
sufficient  to  setnire  and  make  effectual  theendsof  it.  .  .  .They 
must  therefore  of  necesdty  be  vested  with  the  power  of  taxation. 
I  know  this  is  a  most  important  and  waghty  truth,  a  dreadful 
ei^[ine  of  oppresaon,  tyranny,  and  injury  when  iU  used;  yet, 
from  the  neces»ty  of  the  case,  it  must  be  admitted.  ...  To 
make  all  these  payments  de[>endent  on  the  votes  of  thirteen 
popular  assemblies  ...  is  absurd.  This  tax  can  be  laid  by 
the  supreme  authority  much  more  conveniently  than  by  the 
particular  assemblies,  and  would  in  no  case  be  subject  to  their 
repeal  or  modifications."  In  that  fundamental  concept  was 
ennbodied  the  path-breaking  Idea  (fiaknbrecheftde  Idee)  that 
wrou^t  the  revolution.  From  the  conception  of  a  federal  gov- 
ernment with  independent  taxing  power  resulted,  as  an  in-  Sapraucr 
evitable  corollary,  the  idea  of  a  strictly  organized  government,  ^j^i** 
armed  with  the  power  to  execute  its  own  mandates.  With  a 
lucidity  and  terseness  never  exceeded  by  Marshall  in  restating 
his  formulas,  Webster  said:  "No  laws  of  any  state  whatever, 
which  do  not  carry  in  them  a  torce  which  extends  to  their 
effectual  and  final  execution,  can  afford  a  certain  or  sufficient 
security  to  the  subject :  this  is  too  plain  to  need  any  proof.  Laws 
or  ordinances  ot  any  Idnd  (espedally  of  august  bodies  of  high 
dignity  and  consequence)  which  fail  of  execution  are  much 
worse  than  none;  they  weaken  the  government;  expose  it  to 
contempt;  destroy  the  confidence  of  all  men,  natives  and  for- 
eigners, in  it."  In  eyrtJM-  |fi  endow  his  unique  federal  creation 
with  the  po#er  thus  to  execute  its  own  lays,  he  nToiywpa  ttjgV 
it  should  be  divided,  as  the  state  governments  are,  into  three 
departments,  executive,  letdslative,  and  judicial,  the  organizg- 
tion  o(  each  of  which  he  worked  out  in  ^aeat  derail. ,  TJiup  fflf 
tfie  farst  time  in  history,  the  great  arrhit^rt  nrppnaeH  (i'\  a  fr^-  Bb  four  nnvd 
eral  government  with  the  independent  pywer  of  tflTi|»jnn-  J^^^ 
(a)  the  diviwon  of  the  federal  head  into  three  departments, 
l^jdative,  executive,  and  judicial;  (3)  the  diviaon  of  the  fed- 
eral l^islature  into  tw?  Tlf*irr*"Tn;  '^)  a  federal  govemm^t 
■with  delated  powers,  the  readuum  yf  powpr  n»mflin|nf  fp  {Jj^ 
states.  The  fourth  proporitioa  Wdister  stated  in  this  remarit- 
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ably  ample  and  explicit  form  aa  an  anticipation  of  the  Tenth 
Amendment,  which  provides  that  "the  powers  not  del^^ated 
to  the  United  States  by  the  Constitutioa,  nor  prohibited  by  it 
to  the  states,  are  reserved  to  the  states  respectively  or  to  the 
people."  "  I  propose  further,"  said  Webster,  "  that  the  powers 
of  Congress,  and  all  the  other  departments,  acting  under  them, 
shall  all  be  restricted  to  such  matters  only  of  general  necessity 
and  utility  to  all  the  states,  as  cannot  come  within  the  juris- 
diction of  any  particular  state,  or  to  which  the  authority  of  any 
particular  state  is  not  com[>etent:  so  that  each  particular  state 
shall  enjoy  all  the  soverdgnty  and  supreme  authority  to  all  in- 
tents and  purposes,  excepting  only  those  high  authorities  and 
powers  by  them  delegated  to  Congress,  for  the  purposes  of  the 
general  Union."  The  discovery  of  these  four  basic  principles, 
of  which  the  world  had  never  heard  before,  wrought  a  revolu- 
tion whose  essence  is  embodied  in  the  fact  that  the  new  crea- 
tion,  partly  federal  and  partly  national,  operates  directly  on 
the  citizen  and  not  on  the  states  aa  corporations.  As  Tocque- 
ville  has  expreaaed  it:  "Here  the  term  federal  government  is 
^  clearly  no  loiter  applicable  to  a  state  of  things  which  must 

be  styled  an  incomplete  national  government  {un  goiaemement 
national  incomplet) :  a  form  of  government  has  been  found  out 
which  is  neither  exactly  national  nor  federal;  but  no  further 
progress  has  been  made,  and  the  new  word  which  will  one  day 
designate  this  novel  invention  does  not  exist."  * 
m»  rflort  to         Approaching  his  fundamental  concept  from  the  commerdal 
bStrMaOie''    side,  Webster  manifested  an  almost  supernormal  prescience 
nuM.  as  to  future  conditions,  so  far  as  they  involved  the  need  for 

uniformity  of  law  in  general  and -uniformity  of  congressional 
legislation  affecting  trade  between  the  states  in  particular. 
"Merchants,"  he  said,  "must  from  the  nature  of  that  busi- 
ness certainly  understand  the  interests  and  resources  of  the 
country  the  best  of  any  men  in  it.  ...  I  therefore  humbly 
propose,  if  the  merchants  in  the  several  states  are  disposed  to 
send  delegates  from  their  body,  to  meet  and  attend  the  sitting 
of  Congress,  that  they  shall  be  permitted  to  form  a  chamber  of 
commerce,  and  their  advice  to  Congress  be  demanded  and 


*  TocqueviUe  was  keenly  con- 
■douB  of  the  fact  that  a  great  dis- 
covery {utu  iretuU  dianiaerte)  had 
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admitted  concerning  all  tnlls  before  Congress,  as  far  as  the  same 
may  affect  the  trad*  cf  the  states.  Besides  the  benefits  which 
Congress  may  recave  from  the  institution,  a  chamber  of  com- 
merce, composed  of  members  from  all  trading  towns  in  the 
states,  if  properiy  instituted  and  conducted,  will  prove  very 
many,  I  might  almost  say  innumerable  advantages  of  singular 
utility  to  all  the  states.  It  will  give  dignity,  uniformity,  and 
safety  to  our  trade."  That  recommendation  was  the  only  basic 
part  of  the  plan  of  February  16,  1783,  which  the  Conventioa 
of  1787  failed  to  adopt.  But  a  century  later  the  wisdom  and 
foreaght  of  its  author  were  fully  vindicated  in  that  respect  by 
the  creation  of  the  Department  of  Commerce  and  Labor,  which  PomhtdMn 
is  now  performing,  in  a  general  way,  the  functions  which  were  ^^•«n>«"t 
to  have  been  performed  by  the  chamber  of  commerce  in  the  ud  Labor. 
wi^ual  plan.^  Thus  it  appears  that  the  first  modem  effort  to 
give  unity  to  law  in  Germany  was  made  by  the  merchant  class 
as  a  prelude  to  the  movement  for  national  unity;  thus  it 
appears  that  the  Annapolis  Convention,  called  to  establish  a 
uniform  commercial  system,  widened  into  the  Federal  Conven- 
tion of  1787;  thus  it  appears  that  the  "wholly  novel  iiieory" 
of  federal  government  which  was  embodied  in  the  work  of  that 
imnuxtal  assembly  was  the  invention  of  a  Philadelphia  mer- 
diant  and  political  economist,  whose  plan  rested  on  two  fim- 
damental  concepts  —  a  uniform  and  self-executing  system  of 
federal  taxation,  and  a  uniform  commercial  system,  that  would 
give  "dignity,  uniformiiy,  and  safety  to  our  trade."  Just  as  it 
has  been  said  by  a  world-famous  jurist  that  the  merchant  was 
"  the  father  of  the  dvil  code  of  Germany,"  *  so  it  may  be  said 
that  a  merclumt  was  the  father  of  the  existing  Constitution  of 
the  United  States.  The  exigendes  of  the  times  demanded  the  EiiicadM  of 
invention;  a  genius  with  special  aptitude  and  training  for  the  !^^t^ 
task  was  at  hand;  and  he  performed  it  with  a  perfect  under-  fnvoitiDa. 
standing  of  the  magnitude  of  his  achievement.  Who  can  doubt 
that  fact  after  feelii^  the  glow  of  intellectual  ecstasy  with 
which  he  concludes  this  luminous  statement:  "But  now  the 

>  Prcndeot  Roowvek,  in  addrea*.  ■  See  Dr.  Rudolph  Sohm's  article 

ia%  at  tbe  White  House  a  delegation  on  the  Keneral  theory  and  purpoae 

bevled  by  Mr.  Sttaus.then  Seoretaiy  of  the  code  in  The  Ponm,  October, 

ofGnmienx  and  Labor,  commented  1899. 
with  giHit  enphaals  upon  tbia  f  ea- 
tme  of  Pdatiab  Webster'*  plan. 
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great  and  most  difficult  part  of  this  weighty  subject  remains  to 
be  conddered,  viz. :  how  these  supreme  powers  are  to  be  con- 
stituted in  such  manner  that  they  may  be  able  to  exercise  with 
full  force  and  effect  the  vast  authorities  committed  to  them  for 
the  good  and  well-being  of  the  United  States,  and  yet  so 
checked  and  restrained  from  exercising  them  to  the  injury  and 
ruin  of  the  states,  that  we  may  with  safety  trust  them  with 
a  commission  of  such  vast  m^;nitude  —  and  may  Almighty 
Vi^sdom  direct  my  pen  in  this  arduous  discussion."  In  such 
brilliant  and  comprehenave  statements  we  have  photographed 
for  us  the  workings  of  a  mind  moving  along  paths  never  trod 
before. 
HiitoiT  ol  tba  Naturally  there  are  those  who  deare  to  know  why  it  was, 
raoNdi  oi  ih»  ^th  Buch  authentic  and  explicit  documentary  evidence  avail- 
fgitjoa,  able,  the  w<Mid  was  not  informed  as  to  the  real  history  of  the 

authorship  of  the  great  invention  from  the  very  beginning.  In 
the  first  place,  it  must  be  remembered  that  whenever  a  great 
intellectual  performance  takes  place  a  certain  time  must  elapse 
before  its  length,  breadth,  and  depth  can  be  correctiy  esti- 
mated. A  long  time  passed  by  before  even  Shakespeare  was 
permitted  to  enter  into  the  full  possesuon  of  his  kingdom. '  la 
the  second  place,  it  must  be  remembered  that  the  proceedii^^s 
of  the  Federal  Convention  were  shrouded  in  the  profoundest 
secrecy,  whose  seal  was  not  broken,  even  in  part,  until  after  the 
lapse  of  thirty-one  years.  Another  period  of  twenty-three  years 
had  then  to  pass  by  before  the  most  elaborate  and  decisive  of 
all  the  memorials  was  finally  given  to  the  w(»ld.  In  order  to 
keep  its  secrets  the  Convention,  before  final  adjournment,  di- 
rected its  secretary  to  depoat  "the  Journal  and  other  papers 
of  the  Convention  in  the  hands  of  the  President" ;  and  in  an- 
swer  to  an  inquiry  from  him  it  was  resolved  that  Washington 
"retain  the  Journal  and  other  papers  subject  to  the  order  of 
ittlotaeoKr  Congress,  if  ever  fcnmed  under  the  Constitution."*  Not  until 
^"^^^  i8i8  was  the  seal  of  secrecy  upon  the  official  record  broken  when 

i8i8,  Coi^ress  by  a  joint  resolution  directed  the  publication  of  the 

"Journal  .  .  .  and  all  actsand  proceedings"  of  theConvention 
then  in  possession  of  the  Government.  Whatever  was  revealed 

^  Doeumaitary  Hitlory  of  Am  Con-      either  dcatroyed  or  d«poMted  In  ttw 
tHtutioH,  iii,  7^-770.    "  Mr.  King     ciutody  of  the  n«9kleat,"  p.  769. 
Miggested    that  the    Joumala  be 
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between  1787  and  18  j8,  generally  under  political  pressure,  was 
of  a  dandestine  charac:ter.  In  that  way  Hamilton's  sketch  of 
a  {dan  of  government,  unjustly  represented  as  monarchical, 
nibmitted  by  him  June  18, 1787,  was  printed  as  early  as  1801, 
"with  a  view  of  destroying  his  popularity  and  influence."  * 
Jolui  Quincy  Adams,  then  Secretary  of  State,  directed  the  print- 
ing at  Boetoo  in  1819  of  the  "Journal,  Acts  and  Proceedings 
of  the  Coilventi<m  .  .  .  which  formed  the  Constitution  of  the 
United  States."  *  Among  the  many  difficulties  he  encountered 
perhaps  the  gravest  was  that  ari^ng  from  the  fact  that  Charles 
Knckney's  plan,  offered  on  May  39,  1787,  just  after  the  Vir-  pinckaer's 
ginia  plan,  did  not  appear  in  the  record.  Thus  it  became  nee-  ^JJ^Jf' 
oeary  for  Adams  to  call  upon  IHndcney  for  a  copy  of  the  lost 
plan  thirty-two  years  after  its  presentation  to  the  Convention. 
In  complying  with  that  request,  Pinckney  stated  to  the  Sec- 
retary of  State  that  "  it  is  imposdble  for  me  now  to  say  which 
of  the  4  or  5  draughts  I  have  is  the  one.  But  enclosed  I  send 
you  the  one  I  believe  was  it."  *  The  copy  so  furnished  has  for 
a  long  time  been  regarded  as  spurious,  to  a  certain  extoit  at 
least,  largely  because  of  a  guarded  yet  hostile  criticism  made 
upon  it  after  Hndcney's  death,  by  Madison,  who  begins  by 
aayii^  that  "the  length  of  the  document  laid  before  the  Conven- 
tion, and  other  drcumstances,  having  prevented  the  takii^ 
of  a  copy  at  the  time,"  *  etc.  Thus  we  have  the  fact  fixed  by 
the  highest  authority  that  the  plan  presented  by  Pinckney, 
reducing  "his  ideas  of  a  new  government  to  a  system,"  was  so 
elaborate  that  its  "length"  was  one  of  the  causes  that  pn-  ^^ 
vented  the  making  of  a  copy  of  it.  There  can  be  no  doubt  that  ntMided^ 
finckney's  "system"  was  as  elaborately  worked  out  as  Ham- 
ilton's "full  plan,  so  [»«pared  that  it  m^bt  have  gone  into 
iuunediate  effect  if  it  had  been  adopted."  Only  Pinckney  and 
Hamilton  formulated,  before  the  Convention  met,  finished 
Kbemes  of  a  new  system  of  federal  government;  the  \^r:ginia 
Resolutions  did  not  embody  what  may  be  called  a  plan;  they 
(xily  Bet  forth  the  baac  prindples  upon  idiich  a  new  federal 
Q'Btem  might  be  constructed;  they  only  "brought  before  the 

*  See  JsmcBoii,  ShMa,  p.  14B.         Conventioii"  in  the  Am.  BitL  Ji*. 

*  TIk  Journal  was  reprinted  in      view,  zHi,  no.  I,  Oct.,  1907. 

1^30  uvolameiv  of  the  first  edition  '  J.  Q.  Adaiiu,  Memoirs,  W,  36$. 

<f  ESiM**  DOates.    See  Max  Far-         *  Madison  Paptrs,  iii.  Appendix 
■>ad'i  "The  Recordt  oC  the  Fedefal      no.a.T.  Seealao  p.  735. 
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CcMiventioii  quesdons  for  abstract  discuaaon  and  bases  on 
which  to  rest  principles  of  govemmeat."  >  Pinclcoey  himself 
stated  the  matter  with  perfect  accuracy  wbeo  in  writing  to 
John  Quincy  Adams,  December  I3,  1818,  he  said:  "The 
draught  of  the  Constitution  proposed  by  me  was  divided 
into  a  number  of  articles  and  was  in  complete  detail  —  the 
resolutions  offered  by  Mr.  Randolph  were  merely  general  ones, 
and  as  far  as  I  recollect  they  were  both  referred  to  the 
same  committee."  *  And  here  let  the  fact  be  emphasized 
that,  in  the  words  of  a  recent  investigator,  "there  exist  four 
different  texts  of  these  resolutions,  and  what  is  more  remark- 
able, it  can  (in  the  view  of  the  present  writer)  be  proved  that  no 
one  of  the  four  is  the  exact  text  of  the  original  aeries  which 
Governor  Randolph  laid  before  the  Convention  on  May  39, 
1787."  '  TTius  it  appears  that  the  exact  text  of  the  Virginia 
Resolutions  as  well  as  that  of  the  Pinckney  plan  is  a  matter  of 
controversy.  Fortunately  for  the  fame  of  Pinckney,  two  dis- 
tinguished specialists,  citizens  of  New  England,  have  recently 
undertaken  to  d^end  his  memory;  and  the  outcome  has  been 
a  very  important  contribution  to  the  history  of  what  occurred 
within  the  Committee  of  Detail.  That  outcome  is  so  important 
that  its  essence  will  be  restated  within  a  narrow  compass,  as 
it  has  been  of  great  value  to  the  author  in  dealing  with  the 
authcwship  of  the  Constitution  as  a  whole.  The  Virginia  Re- 
aolutions  and  the  Pinckney  plan,  offered  blether  on  May  39, 
were  at  on<«  referred  to  a  Committee  of  the  Whole;  and, 
after  a  discusaon  that  continued  until  June  13,  it  reported 
to  the  House  the  rescdutioos  as  it  had  amended  and  ^reed 
upon  them.  Finally  on  July  26,  the  twenty-three  resolutions, 
as  the  Convention  had  formulated  them,  were  referred  to 
the  Committee  of  Detail,  and  "with  the  above  resolutions 
were  referred  the  propositions  offered  by  Mr.  C.  Pinckney  on 
the  twenty-ninth  of  May,  and  by  Mr.  PaterscMi  on  the  fif- 
teenth of  June."  *  The  Committee  of  Detail  OMisisted  of  Rut- 
ledge,  Randcdph,  Gorham,  Ellsworth,  and  James  Wilson.*  As 

>  Tb  Mystery  of  Uu  Fineknty  1787,"  pp.  103-104,  Anmut  Report 

l>mtfU,  364.  ef  Am.  BiA  Attoeiakom. 

*  WriHnii  of  Jamu  Madison,  iii,  *  Madiu*    Papers,      li,    1225- 
32.  taaS. 

*  Jftmewm,  "Studies  in  tbe  Hia-  '  Tbe  duty  of   that  caminittw 
tory  of  the  Federal  Convention  of  was  "to  prepare  and  report  a  coo- 
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the  last  named  was  the  dominating  mind  of  the  committee,  it 
IB  not  strange  that  he  should  have  recorded  what  occurred  as 
to  the  use  made  of  the  Pinckney  plan  or  "system,"  which  was 
certainly  nuwe  concrete  and  more  elaborate  than  anything 
else  with  which  the  committee  was  called  upon  to  deal.  A  few 
years  ago  the  mystery  was  solved  by  the  findii^,  among  the 
Wilson  manuscripts  in  the  library  of  the  Historical  Society  of  '^'»  '**' 
Pennsylvania,  of  an  outline  of  the  genuine  Pinckney  plan,  wokki  m 
by  Professor  Jameson,'  who  says:  "There  came  to  the  writer  »eriiit»- 
a  manuscript  awtaining  large  ptHtions  of  the  or^^inal  text  of 
the  long  lost  Pinckney  plan. 

"  Tben  fdt  I  like  some  watcher  of  the  akiee 
WbcD  a  new  planet  swings  into  his  ken." 

From  a  critical  examination  subsequently  made,  it  appears 
that  "  the  portion  of  the  plan  which  Professor  Jameson  discov- 
ered contains  not  less  than  twenty  propositions  that  are  found 
in  the  report  of  the  Committee  of  Detail  and  that  are  not  in  the 
twenty-three  resolutions  submitted  to  the  committee,  nor  in 
the  Vii^nia  or  Patersoo  resolutions.  .  .  .  By  the  help  of  the 
condensation  of  the  plan  which  Professor  Jameson  discovered, 
and  from  the  light  thrown  on  the  problem  by  the  document 
printed  below,  we  can  say  that  Pinckney  su^iested  some 
thirty-one  or  thirty-two  provisions  which  were  finally  em- 
bodied in  the  Constitution; ...  it  must  not  be  assumed  that  we 
know  all  that  Pinckney  thus  contributed  to  the  fabric  of  the 
Constitution;  .  .  .  if  mere  assertion  based  on  analogy  and  gen- 
eral probatnlity  were  worth  while,  other  portions  of  the  Consti- 
tution might  be  pointed  to  as  coming  from  the  ingenious  and 
confident  young  statesman  from  South  Carolina."  *  Thus, 
through  the  unearthing  of  a  priceless  document  ("  no  docu- 
ments, no  history"),  Bancroft's  foundationless  assertion  that 
"  no  part  of  it  [the  Pinckney  plan]  was  used  " '  by  the  Conven- 
ticHi  has  been  destroyed;  and  in  the  same  way  Meigs's  asser- 
tion, that  "  the  Vir^nia  plan  became  the  bed-rock  of  the  Con- 
stitution," has  been  entirely  undermined.*  The  fact  is,  strictly 
ttitatiaa."  and  the  Convention  *  America*  Hittorital  Rniem, 
adjouTiKd  until  August  6,  so  that  ix,  July,  739-741. 
the  Committee   might    have  time         *  Hittory  if  Ih*  ContUtutiom,  ii. 


to  ptepare    and    report  the  Con- 


'  Tht  GrovH  of  M*  OnuUtrntion, 
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speaking,  there  was  no  ^%^nia  plaa;  the  \nrgiaia  Resolutions 
presented  only  "questions  for  abstract  discussion  and  bases  on 
FlncfciteT  pn-  which  to  rest  principles  of  government."  The  only  plan  or 
S*^^^  "system"  actually  presented  to  the  Convention  was  that  (rf 
Charles  Pinckney,  which,  as  the  documentary  evidence  now 
available  shows,  was  very  largely  used  by  the  Committee  of 
Detail  in  preparing  their  draft  of  the  Constitution  submitted 
to  the  Convention  on  August  6.  In  accounting  for  the  loss  of 
the  original  text  of  the  IMnckney  plan,  it  is  hard  to  renst  Judge 
Nott  when  he  says:  "  Judgii^  in  the  hght  of  the  facta  which  the 
case  discloses,  we  must  condude  that  the  only  thii^  which 
would  have  justified  the  Committee  of  Detail  in  not  returning 
the  Pinckney  draught  to  the  secretary  of  the  Convention  was 
that  it  had  been  destroyed;  the  only  thing  whidi  would  have 
justified  the  committee  in  destroying  it  was  that  they  were 
compelled  to  use  it  as  printer's  copy."  ^  How  otherwise  could 
it  have  escaped  the  vigilant  Madison,  who  preserved  a  copy  of 
luiolliMace  everything  else?  No  matter  if  the  exact  text  of  the  Virginia 
«tt^ ComU-  Reaolutions  and  the  Hnckney  plan  have  been  lost ;  it  is  certain 
that  we  possess  the  substance  of  both;  and  it  is  equally  certain 
that  from  the  latter  a  large  part  of  the  details  of  the  C<«istttu- 
tion  were  drawn.  "  If  we  discard  the  draught  —  the  original 
draught,  the  disputed  draught,  and  the  draught  described  in 
the  '  Observations,'  the  fact  will  remain  that  Pinckney  was 
an  important  contributor  to  the  work  of  framing  the  Constitu- 
tion." * 
Pnoffidd  As  public  men  of  that  day  were  accustomed  to  do  their  own 

"""^  reporting,  it  is  not  strange  that  many  members  of  the  secret 

conclave  —  notably  Madison,  Luther  Martin,  Yates,  Pierce, 
Pinckney,  Patersoa,  Hamilton,  McHenry,  and  Maaon — 
made  notes  of  the  proceedings  for  their  own  lue  and  protec- 
tion. Certainly  theirswas  a  fortunate  precaution,  as  the  official 
secretary,  either  through  incompetency  or  n^lect,  kept  what, 
according  to  Adams,  "were  no  better  than  the  daily  minutes 
from  which  the  regular  journal  ought  to  have  been,  but  never 
was  made  out."  '  That  vacuum  was  never  filled  until  "The 

*  Ti4  iiyttery  <f  IM*  Pinciney     For  letten  concerniiig  hia  appoint- 
ZfraKgU,  341.  ment,  aee /7oe.  Bitt.  of  Ike  Coiulitm- 

*  lUd.  361.  (M)t,iv,i3i-i33,i69;aiuIaiK>RoW' 
■  J.  Q.  Adama,  itemoitt,  h,  385.      land,  Lift  ef  Gwrgf  itatm,  ii,  102. 
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Papers  of  James  Madison,"  who  died  ia  1836,  were  purchased  neifxSM* 
by  Cot^ress  aad  published  in  three  volumes  under  the  editor-  ^'^***'  *••*• 
ship  of  Gilpin  in  1841.  All  other  records  at  once  paled  into 
insignificance  in  the  presence  of  this  invaluable  storehouse, 
more  than  one  half  of  which  is  made  up  of  notes  of  the  debates 
of  the  Convention.  In  his  preface  to  the  "  Debates,"  Madison 
says:  "  I  chose  a  seat  in  front  of  the  prendii^  member,  with 
the  other  members  on  my  right  and  left  hand.  In  this  favor- 
able position  for  bearing  all  that  passed,  I  noted  in  terms  leg- 
ible and  in  abbreviations  and  marks  intelligible  to  myself  what 
was  read  from  the  chair  or  spoken  by  the  members;  and  losing 
not  a  moment  unnecessarily  between  the  adjournment  and 
reassembling  of  the  Convention,  I  was  enabled  to  write  out  my 
daily  notes  during  the  session  or  within  a  few  finishii^  days 
after  its  close."  >  Thus  it  appears  that  the  record,  as  made  up 
by  the  semi-official  reporter,  to  whom  many  of  the  members 
supplied  cojues  of  their  speeches  and  motions,  and  which  has  Entin  ncord 
become  the  standard  authority,  was  not  published  until  fifty-  ^^^^ 
four  years  after  the  Convention  closed.  Just  at  that  moment,  yeui. 
iriien  a  critical  examination  of  the  entire  proceedings  was, 
for  the  first  time,  made  possible,  the  approaching  storm  of 
civil  war  suspended  such  inquiries  until  Bancroft  broke  the 
long  silence  by  publishing  in  1883,  when  he  was  quite  an  old 
man,  his  "Histcny  of  the  Formation  of  the  Constitution  of  the 
United  States  of  America."  While  that  first  attempt  to  write 
the  history  of  the  Federal  Convention  has  undoubted  merit,  its 
many  glaring  inaccuracies  and  deficiencies  admonish  us  thatit 
was  the  mere  banning,  not  the  end  of  an  inquiry.  As  an  illus- 
tration, reference  may  be  made  to  Bancroft's  cardinal  con- 
tention that  the  work  of  the  Convention  rested  on  five  plans: 
(l)  the  Virginia  plan;  (2)  the  Connecticut  plan;  (3)  the  Charles 
Hnckney  plan;  (4)  the  New  Jersey  plan;  (5)  the  Hamilton 
plan.  After  pluming  himself  in  his  preface  on  account  of  the 
supposed  discovery  of  a  paper  containing  the  so-called  Con-  Buui^'iw- 
necticut  i^an,  he  says  in  the  body  of  the  work:  "The  project  ^^j^^^^^ 
which  in  importance  stands  next  to  that  of  Virginia  is  the 
series  of  propositions  of  Connecticut.  It  conasted  of  nine 
sections,  and  in  the  sessions  of  the  Convention  recdved  the 
support  of  the  Connecticut  dd«gation,  particulariy  of  Sherman 
>  Maditon  Papen,  ii,  716;  Dec  Hist,,  Si,  7960. 
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and  Ellsworth.  It  was  framed  while  they  were  still  contriving 
amendments  of  the  Articles  of  Confederattoa  .  .  .  therefore, 
certainty  before  the  19th  of  June,  and  probably  soon  after  the 
arrival  of  Sherman  in  Philadelphia."  '  For  a  quarter  of  a  cen- 
tury that  utterly  foundationless  story  passed  as  authentic  his- 
tory, until  the  author,  in  searching  the  records  of  the  Conven- 
tion for  a  copy  of  the  so-called  Connecticut  plan,  discovered 
that  no  such  plan  was  ever  presented  at  the  time  alleged  or  at 
any  other  ttme.  The  whde  story,  so  far  as  the  Feder^  Con- 
vention is  concerned,  is  a  pure  myth  that  essted  only  in  Ban- 
croft's imagination.  The  facts  are  that  the  series  of  propor- 
tions in  question  were  drawn  years  before  by  Roger  Sherman 
while  he  was  a  member  of  the  Continental  Congress,  as  amend- 
ments then  to  be  proposed  to  the  Articles  of  Confederation. 
But  he  never  offered  them  either  in  the  Continental  Congress 
or  in  the  Federal  Convention;  they  were  simply  unused 
memoranda  found  among  Sherman's  [tapers  after  his  death  by 
his  executors.* 

From  what  has  now  been  said  it  appears  that  the  work  of  the 
Convention  really  rested  on  four  plans,  and  from  that  number 
must  be  deducted  the  New  Jersey  plan,  which,  as  it  simply 
proposed  a  reviuon  of  the  Articles  of  Confederation,  is  of  00 
importance  whatever  so  far  as  the  passing  into  the  Convention 
of  the  invention  of  February  16, 1783,  is  concerned.  In  simple 
yet  emphatic  terms  Pelatiah  Webster  has  thus  explained  the 
drcumstances  underwhichthat  inventionwas  made.  Hesays: 
"At  the  time  this  Dissertation  was  written  [Feb.  16,  1783]  the 
defects  and  insufhdency  of  the  old  Federal  Constitution  were 
universally  fett  and  acknowledged;  it  was  manifest,  not  only 
that  the  internal  pcJicy,  justice,  security,  and  peace  of  the 
states  could  never  be  preserved  under  it,  but  the  finances  and 
public  credit  would  necessarily  become  so  embarrassed,  pre- 
carious, and  void  of  support,  that  no  public  movement,  which 
depended  on  the  revenue,  could  be  managed  with  any  effectual 
certainty:  but  though  the  public  mind  was  under  juB  comnetion  of 


\      >  Hill,  af  Iht  CoTuUlutioH,  U,  36- 
37,  aad  note  I. 

'  See  "Life  of  Roger  Sherman  "by 
Jeremiah  Evarta,  io  Biopaphj  of  the 
Sigiurt,  ed.  of  iSaS,  pp.  43  leq.;  Lift 
ef  Sbrmafi,  by  Boutdle,  133-134. 


The  author  hat  dealt  with  the 
whole  Hibject  at  leigth  in  the  YaU 
Lam  Jtmeu  for  December,  1908,  in 
an  article  entitled  "A  Baocroftian 
Invention." 
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ofl  Aese  mischufs,  and  teas  cotOtrnptating  a  remedy,  yet  the  public 
ideas  mere  not  at  all  concentrated,  much  less  arranged  into  any 
new  system  or  form  of  government  wAtcA  vfould  oboiate  these  eoUs. 
Uoder  these  drcumstances  I  offered  this  Dissertadon  to  the 
public:  How  far  the  principles  were  adopted  or  rejected  in  the 
new  Constitution,  which  was  four  years  afterwards  [Sept.  17, 
1787I  formed  by  the  General  Convention,  and  unce  ratified 
by  the  states,  is  obvious  to  every  one."  The  italidzed  portion 
of  diat  statement  is  supported  by  the  entire  body  of  contem- 
porary history.  At  that  eariy  day,  four  years  and  three  months 
bdore  the  meetii^  of  the  Convention,  there  is  no  trace  or  No  tnce  at 
suggestion  of  any  other  plan  or  project  of  a  new  Constitution  V^"^*?^ 
that  can  be  fdaoed  in  rivalry  or  contrast  with  Webster's  plan.  time. 
Thus  the  great  architect  stands  alone  and  isolated  from  all 
rivab  in  the  sditude  of  his  own  originality.*    Of  that  all- 
important  fact  we  have  incontestable  evidence  furnished  by 
Madison  himself.  In  his  "  Introduction  to  the  Debates  in  the 
Convention"  he  says:  "As  a  sketch  on  paper, the  earliest,  per- 
haps, of  a  constitutional  government  for  the  Union  (oiKanized 
into  regular  departments,  with  physical  means  operating  on 
indiinduals),  to  be  sanctioned  by  the  people  of  the  states,  act- 
ii^  in  their  original  and  sovere^  character,  was  contained  in 
the  letters  of  James  Madison  to  Thomas  Jefferson,  of  the  nine- 
teenth of  March ;  to  Governor  Randolph  of  the  eighth  of  April; 
and  to  General  Waahii^ton  of  the  sixteenth  of  April,  1787,  for 
which  see  their  respective  dates."  ■   That  statement  should 
dose  the  controversy  as  to  authorship,  so  far  as  Madison  is 
concerned,  as  he  frankly  admits  that  he  never  made  a  "sketch  UtdiMa'ifint 
on  paper"  earlier  than  March  and  April,  1787.   More  than  "^^,?^ 
four  years  before  that  time,  Pelatiah  Webster,  then  in  his  fifty-  tod  Afc%  ~ 
ninth  year,  had  given  to  the  world  his  finished  sketch,  of  more  ^'^' 
than  thirty  octavo  pages,  in  which  he  had  worked  out  in  det^ 
"a  constitutional  government  for  the  Union  (organized  into 
legnlar  departments,  with  phyncal  means  operating  on  indi- 
viduals), to  be  sanctioned  by  the  people  of  the  states,  acting 

*  In  the  irinter  o(  17S4-65  Noah  1783,  without  material  addidona. 

WdMter,   then   a  young    man  <A  Daniel  Webster,  No«h  Webrter,  and 

femy-MX,  repubUehed  at  Hartford,  Pelatiah  Webater  were  all  of  the 

in  a  pamphlet,  entitled  Shttchei  ef  Hune  stock. 

Awuriata  Polky,  the  substance  of  *  Maditim  Papers,  li,  714.    Sea 

I^iatiahWebster'ipaperof  Feb.  16,  also  633,  630. 
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in  their  original  and  aovere^  character"  —  a  government 
with  the  independent  power  of  taxation,  with  a  bicameral 
federal  l^:i8latuFe,  and  with  a  federal  judiciary  supreme  within 
its  jurisdictiott.  Before  the  world  had  ever  beard  of  anything 
but  a  one-chamber  federal  assembly  he  said,  "That  Coi^Tess 
shall  consist  of  two  chambers,  an  upper  and  a  lower  house,  or 
Senate  and  Commons,  with  the  concurrence  of  both  necessary 
to  every  act."  As  the  elaborate  and  formal  paper  announcing 
the  great  invention  was  published  and  spread  broadcast  at 
Philadelphia,  then  "the  seat  of  Congress,"  on  February  i6, 
1783,'  certainly  all  the  world  must  have  been  familiar  with  its 
contents  when  the  Federal  Convention  met  in  that  dty  on 
May  25,  1787.  During  the  interval  of  four  years  and  three 
months,  Madison,  Hamilton,  and  Pinciaiey  were  all  members 
of  the  Congress  of  the  Confederation.  Madison  took  his  seat 
in  that  body  at  Philadelphia,  March  20, 1780,  and  was  actually 
present  in  that  dty,  as  his  letters  show,  on  February  16,  1783. 
That  he  was  personally  familiar  with  Pelatiah  Webster  and  his 
work  we  know  from  his  statement,  b»etofore  quoted,  to  the 
effect  that  "in  a  pamphlet  published  in  May,  1781,  at  the  seat 
of  Congress,"  Webster  had  been  the  first  to  suggest  the  calling 
of  a  "  Continental  Convention  "  charged  with  the  duty  of  mak- 
ii^  a  new  Constitution.  Hamilton  found  Madison  at  Philadel- 
phia when  he  took  his  seat  in  Congress,  November  25,  1782; 
he  continued  to  be  a  member  of  that  body  until  Octoba*,  1783; 
and,  as  the  record  shows,  he  was  actually  present  in  that  dty, 
February  16, 1783.  Charles  Pinckney  was  a  member  of  Con- 
gress from  1784  to  1787. 

Only  the  blind  or  infatuated  will  conteml  that  these  vigilant 
and  ambitious  young  statesmen,  intent  upon  improving  con- 
ditions  then  crying  out  for  a  remedy,  did  not  read  and  master 
the  contents  of  the  great  document,  the  first  to  propose  the 
construction  of  a  new  federal  system,  published  "at  the  seat 
of  government,"  under  thdr  very  eyes,  by  Pelatiah  Vlehster  on 
February  16,  1783.  Certainly  this  ripe  finando*  and  trained 
political  economist  of  fifty-seven  was  far  better  equipped  to 

>  On  the  title-pag«  thii  appeani  printed,  it  covered  47  pages,  tamo, 
"Philadelphia.  Printed  and  aold  and  is  dated  "Philadelphia,  Peb- 
fay  T.  Bradford,  in  Front  Street,  niary  16,  17S3-"  An  original  copy 
three  Doon  below  the  Coffee  is  to  be  leea  in  the  Libiaiy  of  Ccm* 
House.  HDccLXXZUi."  Asorigiiially      gicss. 
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sdve  a  problem,  in  its  essence  financial  and  commercial,  than 
eitber  Madison,  Hnckney,  or  Hamilton  could  have  been  at  that 
time.  The  relation  that  existed  between  the  mature  man  of 
contemidation  and  the  younger  men  of  fLction  was  just  what 
it  should  have  been.  He  formulated,  in  the  light  of  his  experi- 
ence, the  novel  principles  which  they  were  to  translate  into  a 
working  system  of  government.  The  ^ect  of  Webster's  initiat- 
ive on  Hamilton  was  almost  instantaneous.  On  April  i,  1783, 
just  six  weeks  after  the  publication  of  the  great  document,  ?^*"  "^ 
Hamilton  expressed  in  Congress,  for  the  first  time,  his  deare 
"  to  see  a  general  convention  take  place,  and  that  he  would 
soon,  in  pursuance  of  instructions  from  his  constituents,  pro 
pose  to  Congress  a  plan  for  that  purpose;  the  object  would  be 
to  strengthen  the  Federal  Constitution."  *  On  April  18*  Con-  CoatrtMioMl 
gresB  was  likeirise  impelled  to  move  in  the  direction  of  a  J^'J^,^ 
stronger  government  by  appealing  to  the  states  for  power  to 
levy  specific  duties  on  certain  enumerated  articles,  and  five 
per  cent  on  others.  On  April  38,  and,  as  Bancroft  admits,  "so 
far  as  the  records  show  never  till  then,"  '  Congress  appointed 
a  committee  on  pending  resolutions  in  favor  of  a  general  con- 
vention. A  few  months  later,  Robert  Morris,  the  financier 
of  the  Revolution,  reigned,  "rather  than  be  the  minister  of  Motive  of 
injustice,"  hopii^  thus  to  force  upon  the  states  the  necessity  ^''™*'* 
of  granting  taxing  power  to  Congress.*  The  great  innovator 
was  thus  able,  by  his  pen,  to  drive  the  men  at  the  wheel  to  take 
official  action  designed  to  bring  about  the  calling  of  the  "Con- 
tinental Convention"  he  had  been  the  first  to  propose  as  early 
as  1781 ;  and  at  the  same  time  to  warn  the  states  that  they 
most  arm  Congress  mtb  taxing  power,  which  was  his  ba^c 
contention. 

No  critical  mind  should  be  tempted  to  confuse  the  sphere  Dmoence, 
that  belongs  to  the  architect,  who  made  the  great  advance  in  ^^^  ,^ 
modem  pt^tical  science  by  inventing,  in  1783,  an  entirety  nwda 
new  fdan  of  federal  government,  with  the  si^ere  that  belongs  '"''''''*■■ 

'  Uadiaa*  Papert,   I,  439,  430;  drcMed  a  last  circular  to  the  gov- 

Elfiot,  Bi.  emor  of  every   itate   urging  the 

*  PubUe  Jomiult  af  Cmpat,  neccMity  of  granting  to  Congrex 
ITtli  and  18th  of  Apnl,  1783,  hr,  wme  power  to  provide  a  national 
36>.  365.  twenuc.    The  date  of  the  circular 

*  But.  tf  A*  CMUf.,  i,  105.  varies  with  the  time  of  its  emiaaaa. 

*  In  June,  1783,  Waihington  «d-  SparU,  viii,  439. 
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to  the  practical  statesmen  who,  in  1787,  adzed  upon  that  plan 
and  transformed  it  into  a  wtx'king  system.  To  each  achieve* 
ment,  entirely  dietioct  from  the  other,  belongs  the  reward  of 
immortality.  As  the  history  of  each  is  documentary  there  is  no 
excuse  for  confusing  the  one  with  the  other.  In  its  last  analysis 
the  problem  involves  simply  a  comparison  of  four  documents 
which  are  printed  side  byside  in  theAppendix.  When  their  con* 
tents  have  been  studied  and  compared,  no  one  should  fail  to  per- 
odve  that  the  invention  as  defined  in  the  parent  document  of 
February  16, 1783,  was  simply  restated,  with  large  variations  of 
detail,  in  the  three  "plans"  com{Jeted  by  Madison,  Pinckney, 
and  Hamilton  a  short  time  before  the  meetii^  of  the  Federal 
Convention  in  May,  1787.  Des[Hte  the  fact  that  Madison  says, 
in  his  letters  of  March  and  April,  1787,  that  he  was  the  first 
to  complete  "a  sketch  on  paper,"  it  is  more  than  likely  that  the 
far  more  elaborate  sketches  embodied  in  the  plans  of  Pinckney 
and  Hamilton  were  completed  at  or  before  that  time.  And 
here  let  it  be  said,  to  the  honor  of  each  of  the  draftsmen  c^  the 
three  plans,  that  no  one  of  them  ever  claimed  to  be  the  author 
or  inventor  of  the  "wholly  novel  theory"  appropriated  by  all 
as  common  property.  If  they  failed  in  any  duty  it  was  in  the 
negative  one  of  declaring  at  the  time  that  that  work  was  based 
on  a  preibdsting  invention  to  which  no  one  of  them  made  any 
personal  daim  whatever.  Such  a  daim  upon  the  part  of  either 
would  have  put  them  at  war  with  each  other,  a  conflict  that 
never  existed.  So  long  as  we  lode  to  the  documents  for  his- 
tory, we  proceed,  according  to  the  ordinary  rules  of  common 
sense,  to  trace  three  reproductions,  identical  in  all  vital  particu- 
lars, to  a  common  source.  The  moment  the  normal  and  obvi- 
ous condusion  thus  reached  is  rejected,  nothing  remains  but 
the  impossible  assumption  that,  in  some  miraculous  way,  the 
new  plan  was  revealed,  during  a  comparatively  few  months 
preceding  the  meetii^  of  the  Convention,  to  three  youthful 
statesmen  working,  in  isolation  and  far  removed  from  each 
other,  no  one  of  whom  ever  claimed  to  be  the  author  of  it. 
When  Tocqueville  dedared  that  the  "wholly  novel  theory" 
was  "a  great  discovery  tn  modem  political  science,"  when 
Gladstone  declared  that  the  new  Constitution,  whose  excellence 
depends  entirely  upon  that  theory,  was  "the  most  wonderful 
work  ever  struck  off  at  a  given  time  by  the  brain  and  the  pur- 
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pose  of  man,"  nntber  attempted  to  particularize  by  indicating 
that  the  novel  and  path-breaking  idea  originated  mtb  one  man, 
1^0,  at  a  given  time,  solemnly  submitted  it  to  the  world  as  his 
invention.  The  document  that  fixes  that  fact  was  not  access- 
ible to  either.  If  it  had  been,  could  either  have  hesitated  to 
conclude  that  in  this  case,  as  in  all  others,  a  radically  new  An  iaventiMi 
and  complicated  invention  must  have  had  a  personal  inventor  !^?'  '^ 
specially  qualified  by  genius  and  special  study  for  the  achieve- 
ment? The  entire  history  of  inventions  repels  the  idea  that  suoh 
an  intellectual  performance  is  ever  a  corporate  act  arising 
impersonally  out  of  the  brains  of  many;  it  is  always,  in  its 
inception,  the  personal  product  of  the  brain  of  a  particular 
man  specially  qualified  by  nature  for  the  task.  In  this  case  the 
marvel  is  in  the  perfection  with  which  the  inventor  worked  out 
his  ideas  in  the  first  instance,  and  then  elaborated  them  in 
formulas  as  terse  and  ludd  as  any  ever  constructed  by  Bacon 
or  Burke. 
And  yet  after  all  has  been  said,  the  fact  remains  that  the  woik  o<tl» 

master  buiklers,  who  transformed  under  the  most  difficult  cir-  P^?*" 

bnudcAi 
cumstances  possible  the  dream  of  the  great  architect  mto 

a  working  system  of  government,  achieved  a  result  just  as 
remarkable  as  the  inventicm  itself.  Tlie  philosophers,  states- 
men, jurists,  warriors,  experienced  men  of  affairs,  who  com- 
posed the  august  assembly  that  wrought  at  Philadelphia  in 
1787,  maybe  compared,  as  to  genius  and  learning,  with  the  ma»- 
ter  spirits  of  any  ^[e.^  As  colleagues  of  the  peeriess  Washing- 
ton, who  had  himself  drawn  in  advance  three  new  constitu- 
tions, each  of  which  aimed  at  making  a  stronger  and  more 
perfect   union,*  ^^rgtnia  sent  her  governor,  Edmund  Ran-  Rmdolph. 
dolph,  who  afterwards  served  as  Attorney-General  and  Secre- 
tary of  State;  James  Madison,  the  draftsman  of  the  \nrginia  MuUkm. 
plan  and  the  semi-official  reporter  of  the  Convention ;  George 
Mason,  who  had  drafted  ^%(^nia's  incomparable  bill  of  rights ;  *  Muoa. 
and  George  Wythe,  the  great  law  teacher  at  AATilliam  and  Mary  Wjrdw. 

*  On  beaiiag  who  were  it«  nwm-  *  He  was  the  first  ta  tapnta,  m  a 

ben,  JeffciBon  wrote  to  one  cor-  dofMAMc/orm,  in  that  instrumeDt  the 

leqxmdent  that  "the  Federal  Con-  principle  "that  the  l^ialative  and 

veotioa  ia  really  on  aaoembly  of  executive  powers  of  the  state  abonid 

dendgoda."  Works,  il,  260.  be  aep«rate  and  dlattnct  from  the 

■  See  Ntrrth  American  Rerinr,  xxv,  JudkJary.", 
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Collegeand  chancellor  from  1778  until  1798, wbowasoneof  the 
very  first  to  asaert  the  power  of  the  judidary  to  put  the  etamp 
of  nullity  on  an  unconstitutional  law.^  From  Pennsylvania 
came  the  inspired  printer  Franklin,  the  philosopher,  Btatesman, 
and  diplomatiBt  who  had  drafted  the  Articles  of  Confederadon; 
James  Wtlson,  the  profound  Scotchman  trained  at  the  Univers* 
ity  of  Edinburgh,  whose  prophetic  eye  foresaw  and  whose  lips 
foretold  all  that  was  to  come;  the  bitter-tongued  Gouvemeur 
Morris,  who  did  more  than  any  other  to  give  to  the  Constitution 
its  final  form ;  and  Robert  Morris,  the  bold  and  self-sacrificing 
financier  of  the  Revolution,  who  drew  so  freely  upon  his  own 
purse,  and  who  resigned  his  office  "  rather  than  be  the  minister 
of  injustice,"  From  Massachusetts  came  Rufus  King,  a  Har- 
vard graduate,  who  was  afterwards  Senator  from  New  York  and 
Minister  to  Great  Britain  from  1796  to  1803;  Elbridge  Gerry, 
also  a  Harvard  graduate  and  a  member  of  both  the  old  and  new 
Congress,  who  was  elected  \^ce-President  in  1812,  dying  in 
office.  From  New  York  came  Alexander  Hamilton,  the  drafts- 
man of  perhaps  the  most  elaborate  scheme  of  government 
taken  to  the  Convention,  whose  brilliant  career  as  an  author  of 
"The  Federalist"  and  dominant  statesmandurii^  Washington's 
administration  has  fixed  his  fame  for  all  time.  From  South 
Carolina  came  Charles  Pinckney,  who,  at  twenty-nine,  drafted 
the  "system"  which,  despite  the  loss  of  the  original  text,  is 
surdy  destined  to  be  recognized  as  one  of  the  most  potent 
forces  in  shaping  the  proceedings  that  followed  its  presenta- 
tion; Charles  Cotesworth  Pinckney,  his  kinsman,  wl}0  was 
educated  at  Oxford  and  the  Middle  Temple,  served  with  dis- 
tinction in  the  Revolutionary  Army,  was  one  of  the  envoys  to 
France  in  1797,  and  the  Federalist  candidate  for  the  Presidency 
in  1 804  and  1 808 ;  John  Rutledge,  who  studied  law  in  London  at 
the  Temple,  served  in  the  Continental  Congress,  was  governor 
of  his  state  from  1779  to  1783,  and  finally  Chief  Justice  of  the 
United  States;  and  the  gifted  Pierce  Butler,  who,  underestimat- 
ing "the  dynamic  energy  of  freedom  in  producing  wealth,  and 
attractii^  and  employing  and  retaining  population,"  *  vainly 

>  See  his  judgment  in  Com,  v.  ■  Bancroft,  Sislory  ttf  tilt  Pormo- 
a)Aw,4  Call  (Va.)  5-31-  In  the  tat-  Hon  of  Ike  ContHluUoitof  tlu  UmiUd 
ter  part  of  hit  life  be  emancipated  hi*     Slalei,  ii,  87. 
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dreamed  that  Bwamu  of  emigrants  were  about  to  throog  every 
path  to  the  Southwest.  "Nc»th  Carolina,  South  Carolina,  and 
Georgia,"  he  said,  "will  have  rdatively  many  more  people  than 
they  now  have.  The  peo[4e  and  strength  of  America  are 
endently  bearing  to  the  South  and  Southwest."  ^  From  Con- 
necticut came  Oliver  Ellsworth,  a  graduate  of  Princeton,  and  Ellnr^tk. 
Chief  Justice  of  the  United  States  from  1796  to  1800,  whose 
great  title  to  fame  rests  upon  the  fact  that  he  drafted  the 
Judiciaiy  Act  of  1789,  which  "may  be  said  to  reflect  the  views 
of  the  founders  of  the  Republic  as  to  the  proper  relations 
between  the  federal  and  state  courts";  *  and  Roger  Sherman,  Sbcnnin. 
who  rose  from  the  bench  of  a  shoemaker,  first  to  a  high  place 
at  the  bar  and  then  to  the  Senate  of  the  United  States.  From 
New  Jersey  came  A^^liam  Paterson,  the  draftsman  of  the  Patcnoo. 
idanthat  rested  upon  the  idea  that  the  proper  object  of  the 
Convention  was  a  mere  revi«on  and  extension  of  the  Articles 
<rf  Confederatioa.  From  North  Carolina  came  Alexander 
Martin,  William  R.  Davie,  Richard  Dobbs  Spaight,  and  Hugh  Mudn,  Davk, 
'Vmiiamson,  who,  at  the  critical  moment,  prevented  a  cata-  ^^J^*™" 
strophe  and  saved  tiie  Convention  from  dissolution.  When  the 
Connecticut  compromise  —  which  proposed  that  the  new 
Congress  should  be  made  up  of  two  houses,  one  representing 
the  states  in  proportion  to  their  population,  the  other  givit^ 
an  eQual  vote  to  each  state  —  was  trembling  in  the  balance, 
North  Carolina  saved  the  Convention  by  deserting  her  larger 
associates,  thereby  givii^  a  majority  of  one  to  the  smaller 
states.  In  the  midst  of  that  crisis  it  was  that  Franklin,  for- 
getting the  mocking  skepticism  of  his  youth,  proposed  that 
the  Convention  should  be  opened  every  morning  with  prayer.' 
No  assembly  so  small  —  it  numbered  only  fifty-five  dele- 
gates— was  ever  dominated  by  so  many  men  of  the  highest 
order.  They  need  not  strut  in  borrowed  plumes;  they  need  NecdnotunB 
no  fame  that  belongs  to  another.  The  most  ardent  wor-  "»*'''•''<**•»• 
shiper  of  the  master  builders  would  only  belittle  their  ira- 
mcntality  if  he  fancied  that  it  could  be  at  all  dimmed  by  the 
rendition  of  tardy  justice  to  the  great  architect,  the  man  of 

1  Madison    Papers,    Si,     1091-     snd  the  longer  I  live  the  nxne  con- 
1093;  Elliot,  306,  309.  viodng  proofi  I  aee  of  thi*  truth  — 

*  Mr.  Jnatice  Field  in  Vtrijoia  v.      that  God  governs  in  the  affaiTB  ot 
Riva,  100  U.  S.  338-  laen."  MaMtM  Faptn,  U,  963. 

■  "  I  have  lived,  sir,  s  tot^  time. 
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contemplation,  who  was  their  natural,  perhaps  their  necessary 
foreruiiner. 

When  we  contemplate  the  peraonal  conduct  of  Pelatiah 
Webster,  in  the  midst  of  what  must  have  been  one  of  the  most 
trying  ordeals  through  which  a  creative  intellect  ever  passed, 
every  generous  mind  must  be  toudied  by  his  steadfast  hope 
for  the  future,  his  self-sacri&dng  patriotism  and  humility.  In 
dosti^  the  dissertation  in  whidi  be  announced  his  invention, 
he  made  this  stirring  appeal  to  the  men  who  were  to  take  up 
the  work  at  the  point  at  which  he  left  it:  "This  vast  subject 
lies  with  mighty  weight  on  my  mind,  koA  I  have  bestowed  on 
it  my  utmost  attention,  and  here  offer  the  public  the  best 
thot^hts  and  aentiments  I  am  master  of.  I  have  confined 
myself  in  this  dissertation  entirely  to  the  nature,  reason,  and 
truth  of  my  subject,  without  once  adverting  to  the  reception 
it  might  meet  with  from  other  men  of  different  prejudices  or 
interests.  To  find  the  truth,  not  to  carry  a  point,  has  been  my 
object.  I  have  not  the  vanity  to  imagine  that  my  sentiments 
may  be  adopted ;  I  shall  have  all  the  reward  I  wish  or  exfiect, 
if  my  dissertation  shall  throw  any  light  on  the  great  subject, 
shall  exdte  an  emulation  of  inquiry  and  animate  some  abler 
genius  to  form  a  plan  of  greater  perfection,  less  objectionable 
Hli  two  bo^  and  more  useful."  In  response  to  his  first  bugle  call,  made  as 
^im^^  Madison  tells  us  as  early  as  1781,  the  "Continental  Conven- 
tion" he  was  the  first  to  propose  assembled  in  May,  1787,  to 
make  a  new  Constitution ;  in  response  to  his  second  bugle  call, 
made  February  16, 1783,  three  men  of  genius  went  to  thatCon- 
vention  bearing  with  them  as  a  baw>  for  its  action,  in  ri^dly 
constructed  formulas,  his  invention,  "the  most  wonderful  wcwk 
ever  struck  off  at  a  given  tiioe  by  the  brain  and  purpose  of 
man."  In  the  full  sense  of  the  term  the  three  draftsmen  were 
men  of  genius,  who  did  all  that  remained  for  them  to  do.  The 
great  invention  having  been  made  in  advance,  they  could  not 
make  it  over  again;  it  only  remained  for  them  to  restate  it  and 
adapt  it  to  the  practical  end  for  which  it  was  designed.  As 
each  draftsman  restated  the  new  theory  from  bis  own  point  of 
view,  each  plan  may  be  compared  to  the  facet  of  a  diamond 
from  which  the  central  light  must  flash  at  the  an^e  it  defines. 
^^wiiKaied  ^  ^^  proceedings  of  the  Convention  remained  a  sealed  book 
book  to  bfm.      until  long  after  Pelatiah  Webster's  death  at  Philadelphia  in 
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September,  1 795,  he  of  course  never  saw  any  of  the  plans 
offered ;  nor  did  he  have  any  means  of  investigattng  the  parlia- 
mentary procesaes  through  which  the  finished  product  finally 
arose  out  of  those  plana. 

Not  until  the  completed  instrument  was  given  to  the  world,  Webita  fint 
after  the  adjournment  of  the  Convention  on  the  17th  of  Sep-  *°  ^"^f" 
tember,  was  Pelatiah  Webster  able  to  greet  and  defend  the  tion. 
child  of  his  brain  with  a  father's  zeal  and  a  father's  love.  When 
on  the  29th  of  that  month  an  unpatriotic  minority  of  sixteen 
members  of  the  Assembly  of  Pennsylvania  —  after  attempting 
on  the  day  before  to  delay  by  breaking  a  quorum  the  reference 
of  the  new  Constitution  to  conventions  of  the  states  —  bit- 
teriy  assailed  it  in  an  address  to  their  constituents,  Webster's 
stroi^  right  arm  was  the  first  raised  to  defend  it.  In  falling 
upon  the  factious  secessionists  he  said :  *  "It  appears  the  great 
object,  the  great  motive  of  this  desperate  step,  was  to  render 
ineffectual  a  resolution  of  the  House  (carried  by  forty-three 
gainst  nineteen) '  reoinunending  the  callii^  of  the  convention 
to  omsider  of  the  Constitution  proposed  by  the  Federal  Con- 
vention, and  to  approve  or  disapprove  of  the  same.'"  After 
answerii^  the  objections,  stated  in  the  address,  to  a  federal 
assembly  of  two  chambers,  very  nearly  in  the  language  in  which 
he  bad  originally  proposed  such  an  assembly,  he  said:  "Vide  a  Refenei- 
'  I>i89ertation  on  the  Political  Union  and  Constitution  of  the  ^^'^  ** 
Thirteen  United  States,'  published  by  a  citizen  of  Philadelphia, 
F^nvary  16,  1783,  where  the  subject  is  taken  up  at  large." 
Then  in  defending  "  the  power  of  taxation  vested  in  Congress," 
whidi  he  had  also  been  the  first  to  propose,  after  summarizing 
his  original  ai^ument  in  favor  of  it,  he  said:  "No  man  has  any 
right  to  fi^  fault  with  this  article,  rill  he  can  substitute  a  bet- 
ter in  its  room."  In  readying  to  the  objection  of  the  sixteen 
"that  the  Uberty  of  the  press  is  not  asserted  in  the  Constitu- 
tion," hesaid:  "  I  answer,  neither  are  any  of  the  Ten  Command- 

t  Tlui  leaurlmbk  and  practically  mended  to  the  late  Federal  Conven- 

nnknown  paper,  published  Oct.  13,  don."   On  the  original  print,  to  be 

17^7,  i«  entitled  "Remarka  on  the  Kcn  in   the  Library  of   ConKTCMi 

Addieai  of  *izteen  membera  of  the  this  appears:  "Philadelphia.  Printed 

(iwm  iiiMji  <rf  Pennsylvania  to  their  by  Eleaier  Oswald,  at  the  Coffee 

consdtuenta,  dated  Sep.  39,  1787,  House,   u.Dccxzxxvn."    See  Ap- 

^th  wtne  •tricturea  on  their  objec-  peadix  XIX. 
tion*  to  the  Constitution,  recom- 
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ments,but  I  don't  think  it  follows  that  itwas  the  design  of  the 
Convention  to  sacrifice  either  the  one  or  the  other  to  otm- 
tempt."  In  reasserting  the  supremacy  of  federal  law  he  said: 
"  If  admitting  such  powers  into  our  Constitution  can  be  called 
a  sacrifice,  't  is  a  sacrifice  to  safety,  and  the  only  question  is 
whether  our  union  or  federal  government  is  worth  this  sacri- 
fice." In  concluaon  he  said:  "That  the  distresses  and  oppres- 
mons  both  of  nations  and  individuals  often  arise  from  the  powers 
of  government  being  too  limited  in  their  principle,  too  inde- 
terminate in  their  definition,  or  too  lax  in  their  execution,  and 
of  course  the  safety  of  the  citizens  depends  much  on  full 
and  definite  powers  of  government,  and  an  effectual  execution 
of  them."  A  few  weeks  later,  when  "Brutus" — probably 
Robert  Yates,  a  member  of  the  Convention  from  New  York  — 
Hit  mir  to  made  a  like  assault,  Webster  was  ready  with  a  sharp  reply  in  a 
"Btutui."  pamphlet  dated  Philadelphia,  November  4,and  entitled,  "The 
Weakness  of  Brutus  Elxposed :  or  some  remarks  in  vindication 
of  the  Constitution  proposed  by  the  late  Federal  Convention 
against  the  objections  and  gloomy  fears  of  that  writer."  ' 
"  Brutus  dwells,"  he  said,  "on  the  vast  powers  vested  in  Con- 
gress by  the  new  Constitution,  i.  e.,  of  levying  taxes,  raising 
armies,  appointii^  federal  courts,  etc.;  takes  it  for  granted 
that  all  these  powers  will  be  abused,  and  carried  to  an  oppress- 
ive excess;  then  harangues  on  the  dreadful  case  we  shall  be  in 
when  our  wealth  is  all  devoured  by  taxes,  our  liberty  de- 
stroyed by  the  power  of  the  army,  and  our  civil  rights  all  sacri- 
ficed by  the  unbounded  power  of  the  federal  courts.  And  when 
he  has  run  himself  out  of  breath  with  this  dreary  dedamation, 
he  comes  to  the  condtislon  he  set  out  with,  viz.,  that  the  thir- 
teen states  are  too  big  for  a  republican  government,  whidi 
requires  small  territory,  and  can't  be  supported  in  more  ex- 
tensive nations."  To  that  Webster  answered:  "We  must  have 
money  to  support  the  Union,  and  therefore  the  power  of  raimng 
it  must  be  lodged  somewhere;  we  must  have  a  military  force, 
and  of  consequence  the  power  of  raising  and  directing  it  must 
exist;  dvil  and  criminal  cases  of  national  concern  must  arise, 
therefore  there  must  be  somewhere  a  power  of  appcHnting 
courts  to  hear  and  determine  them.  These  powers  must  be 
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vested  in  Congress;  for  nobody  pretends  to  wish  them  vested  * 
in  any  other  body  of  men."  In  conduuon  he  asks:  "  By  what 
sort  of  assurance,  then,  can  Brutus  tell  us  that  the  new  Consti- 
tution, if  executed,  must  certainly  and  infallibly  terminate  in 
the  consolidation  of  the  whole  into  one  great  republic,  sub- 
vertit^  all  the  state  authorities  ?  Hia  only  argument  is,  that 
the  federal  powers  may  be  corrupted,  ebiued,  and  misapplied, 
'till  this  effect  shall  be  produced.'"  Webster's  counterblast 
was:  "The  same  argument  will  prove,  with  equal  cogency,  that 
the  constitution  of  each  particular  state  may  be  corrupted  in 
practice,  become  tyrannical  and  inimical  to  liberty.  In  short, 
the  argument  proves  too  much,  and  therefore  proves  nothing: 
't  ia  empty,  childi^,  and  futile,  and  a  serious  proposal  of  it,  is, 
I  conceive,  an  affront  to  the  human  understandii^."  After 
thus  disposing  of  the  despairii^  Brutus,  he  concludes  with  this 
weighty  reflection:  "No  form  of  government  can  preserve  a  Wdfhtj 
nation  which  can't  control  the  party  rage  of  its  own  citizens ;  '*fl»<*'«* 
when  any  one  citizen  can  rise  above  the  control  of  the  laws, 
ruin  draws  near.  T  is  not  posnble  for  any  nation  on  earth  to 
hold  their  strength  and  establishment  when  the  dignity  of 
their  government  is  lost,  and  this  dignity  will  forever  depend 
on  the  wisdom  and  firmness  of  the  officers  of  the  government, 
aided  and  supported  by  the  virtue  and  patriotism  of  their  citi- 
zens; .  .  .  the  grand  secret  of  forming  a  good  government  is, 
to  put  good  men  into  the  administration." 

As  the  new  Constitution,  which  Webster  first  designed  and  CwontMHoo 
then  defended,  grew  into  a  popular  idol,  and,  as  such,  passed  i?*^""!^ 
throi^h  a  process  of  canonization,  the  master  builders  who 
composed  the  Convention  came  to  be  r^:arded  rather  as  demi- 
gods than  as  men.  But  while  they  were  bong  thus  exalted,  and 
justly,  the  veil  of  secrecy — which  for  fifty-four  years  was  not 
entirely  Ufted  from  all  that  took  place  within  the  secret  con- 
dave  —  concealed  from  the  eyes  of  the  world  the  Titanic 
figure  in  the  background  that  is  now  looming  up  large  on  the 
distant  horizon  and  becoming  more  and  more  distinct  in  the 
light  <rf  its  increasing  glory.  V^th  a  perfect  comprehenaon  of 
the  grandeur  of  his  achievement,  and  with  a  trusting  faith  in 
the  justice  to  be  done  him  in  the  time  to  come,  the  great  archi- 
tect took  the  precaution  in  1791  to  republish  his  disserta- 
tion with  notes,  in  which  he  stated  with  considerable  detail  the 
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circumstances  attending  its  original  publication.  At  the  close 
of  that  republication  he  made,  with  stately  dignity  and  humil- 
ity, this  appeal  to  posterity:  "But  if  any  of  those  questions 
should  in  future  time  become  objects  of  discussion,  neither  the 
vast  dignity  of  the  Convention,  nor  the  low,  unnoticed  state  of 
myself,  will  be  at  all  considered  in  the  debates ;  the  merits  of  the 
matter,  and  the  interests  connected  with  or  ariang  out  of  it,  will 
alone  dictate  the  decmon."  That  appeal  and  the  document 
of  February  i6,  1783,  survive  as  immortalities.  The  eminent 
French  critic  and  historian  Ch.-V.  Lai^lois  has  said;  "History 
is  studied  from  documents.  Documents  are  the  traces  which 
have  been  left  by  the  thoi^ts  and  actions  of  men  of  former 
times.  There  is  no  substitute  for  documents:  no  documents,  no 
history."  While  the  priceless  legacy  bequeathed  by  the  immor- 
tal document  of  February  16, 17S3,  has  become  the  heritage  of 
swelling  millions,  an  bumble  and  ne^ected  grave  at  Phil- 
adelphia'has  been  the  only  recompense  so  far  received  by  its 
author.  Every  drummer  boy,  every  foreigner  who  rendered 
conspicuous  service  to  the  patriot  cause  durii^  the  Revolu- 
tionary era  has  been  honored  by  a  monument,  —  only  the 
architect  of  our  Federal  Constitution  has  been  forgotten. 


I  "  Pelatiah  W^Mter,  die  eldest 
•on  <rf  Pebtiah  and  Joanna  (Smith) 
Webater,  and  grandson  of  George 
and  Sarah  Webster,  of  Lebanon, 
Connecticut,  was  born  in  Lebanon, 
on  November  34, 1736. ...  He  died 
in  Philaddphia,  September  10, 1795, 
in  his  69th  year.  His  wife  died  in 
Philaddphia  of  the  yellow  fever,  in 
October,  1793,  and  their  only  son 
died  early.  Their  two  daughters 
pluth  and  Sophia]  mairied,  reapect- 


ivdy,  John  aul  Thaddens  PeHt, 
and  three  of  their  children  were 
graduated  at  Yale."  Dextcr's  Yait 
Siographies  and  Annals,  ii,  97  to 
I03.  The  son  of  Ruth  Webster  and 
John  Perit  waa  PelatLah  WdistK 
Pent,  a  famous  New  York  mer- 
chant, who  was  for  many  years 
president  of  the  Chamber  of  Com- 
merce in  that  city.  See  Pcrldns, 
OidHotuet  vf  Nonhck,  Conn.,  333. 
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CHAPTER  III 

THE  EV«.DTIQN  OF  THB  TTFICAL  AHEUCAH  STATE 

Thb  two  mo6t  important  nngle  events  in  the  history  of  the  n*  two 
western  world  were  the  Anglo-Saxon  migration  from  the  Con-  ^?^^^ 
tinent  into  Britain,  which  began  about  the  middle  of  the  fifth 
century,  and  the  Anglo-Saxon  migration  from  Britain  to  the 
eastern  coast  of  North  America,  which  began  early  in  the 
Kventeenth  century.  Out  of  the  first  migration  grew  the  dom- 
inant state  in  Britain  known  as  England,  out  of  the  second 
grew  the  forty-six  re[)roductions  of  that  state  which  now  con- 
stitute the  American  Commonwealth.  When  the  two  migra- 
tions are  viewed  as  a  connected  whole  it  is  easy  for  the  student 
of  the  Science  of  Politics,  who  recognizes  the  law  of  growth  as 
the  law  of  constitutional  Ufe,  to  trace  the  mighty  stream  of 
Teutonic  democracy  from  its  sources  in  the  village  moots  and 
state  assemblies  of  Friesland  and  Sleswtck  across  the  Northern 
Ocean  into  Britain,  and  across  the  Atlantic  into  North  Amer- 
ica. By  that  process  it  is  possible  to  demonstrate  that  the  Fed- 
eral Republic  of  the  United  States  is  the  lineal  descendant  of 
those  andent  German  tribal  federations  of  which  we  catch  our 
first  glimpses  in  the  pages  of  Oesar  and  Tacitus.  In  the  entire  UnbnAm 
history  of  institutions  it  is  impossible  to  find  any  example  so  ^^^^||^ 
strildi^  of  the  persistent  and  unbroken  development  of  polit- 
ical organization  from  its  primitive  forms  in  the  simple  life  of 
the  barbarian  up  through  all  the  advandc^  stages  of  dvilizar- 
tion  to  the  climax  in  the  most  complex  political  organism  that 
ever  existed. 

Through  the  first  migration  the  Teutonic  invaders  trans-  Giowthaftiw 
ferted  from  the  fatherland  into  Britain  that  tenadous  system  ^^^'^ 
of  local  self-govemii^  communities  out  of  iriiose  union  arose 
the  (dd  English'commonwealth,  which  represented  an  ^gre- 
gation  of  shires,  —  each  shire  representing  an  E^;gr^;ation  of 
hundreds,  each  hundred  an  E^gregation  of  townships.  When 
the  Norman  came  he  seized  the  central  powers  of  the  state,  and 
upon  the  (Md-Engliah  system  as  a  substructure  he  built  up 
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a  new  central  system  as  a  superstructure,  and  out  of  the  f  uuon 
between  the  two  gradually  emerged  the  Ei^sh  Constitution  as 
it  exists  to-day.  The  English  em^rants  who  founded  upon  the 
eastern  coast  of  what  is  now  the  United  States  a  group  of 
ocJonial  conunonwealths  brought  with  them  id  their  blood  and 
bone  that  peculiar  system  of  state  organization  which  had  been 
thus  maturity  in  an  island  world  for  more  than  a  thousand 
years.  They  brought  with  them  ready-made  the  language,  the 
laws,  the  political  institutions  of  the  old  land,  to  be  modified 
and  adapted  to  the  changed  conditions  of  the  new.  The  settle- 
ments made  by  the  English  colonists  in  America  in  the  seven- 
teenth century  were  in  all  material  particulars  substantial 
reproductions  of  the  English  settlements  made  in  Briton  in 
the  fifth.  In  both  instances  the  settlers  crossed  the  sea  in  ships 
in  small  companies,  and  in  both  lands  they  grouped  themselves 
together  in  distinct  and  practically  independent  self-governing 
communities.  The  thirteen  English  colonies  that  arose  on  our 
Atlantic  seaboard  out  of  the  aggregation  of  such  communities 
were  in  no  sense  artificial  creations,  —  they  were  the  predes- 
tined product  of  a  natural  process  of  reproduction.  American 
constitutional  history  therefore  begiiu,  not  with  the  landii^ 
of  the  English  in  America  in  the  seventeenth  century,  but  with 
the  landing  of  the  English  in  Britain  in  the  fifth. 

Out  of  the  Anglo-Saxon  migration  across  the  Atlantic,  which 
Darwin  once  said  may  very  likely  be  the  most  important  event 
in  human  history,  grew  the  thirteen  colonial  commonwealths 
that  fringed  our  Atlantic  seaboard  towards  the  close  of  the 
eighteenth  century,  and  out  of  their  union  finally  arose  the 
Federal  Republic  of  the  United  States.  The  founders  of  these 
Eji^ish  states  in  America,  who  crossed  the  sea  in  ships  in 
small  companies,  expelled  the  native  race,  and  then  refdanted 
their  ancient  and  peculiar  system  of  political  institutions  in  a 
free  and  unencumbered  soil  from  which  they  drew  absolutely 
nothing.  The  political  communities  thus  replanted  as  exotics 
were  reproductions  in  a  modified  form  of  the  mother  state 
known  as  England.  Somethii^  like  eight  centuries  before,  that 
mother  state  arose  out  of  a  aeries  of  settiements  made  by  a  set 
of  Low-Dutch  tribes,  known  as  Engles,  Saxons,  and  Jutes,  who 
likewise  crossed  the  sea  in  ships  in  small  companies,  and,  after 
expelling  the  native  race  witiiin  a  given  area,  created  in  Britain 
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"a  Germany  outside  of  Germany."  >  The  mother  state  thus 
replanted  as  an  exotic  on  a  foreign  soil  drew  therefrom  prac- 
tically nothing.  So  for  the  fatherland  of  the  English  race  we 
must  look  far  away  from  England  itself.  At  the  time  of  the 
migrations  into  Britain  the  Ei^les,  or  at  least  a  portion  of 
them,  were  residing  in  Angein,*  or  Engleland,  within  the  di»- 
trict  which  is  now  called  Sleswick,  while  the  main  body  lay 
probably  in  what  is  now  Lower  Hanover  and  Oldenburg.  On 
one  side  of  them  the  Saxons  of  Westphalia  occupied  the  land 
from  the  Weser  to  the  Rhine;  on  the  other,  the  Eastphalian 
Saxons  stretched  away  to  the  Elbe;  while  to  the  north  of  the 
fragment  of  the  English  folk  in  Sleswick  lay  another  kindred 
tribe,  the  Jutes,  whose  name  is  still  preserved  in  their  district 
of  Jutland.  The  three  tribes  were  of  the  purest  Teutonic  type, 
and  all  spoke  dialects  of  the  Low  German.  Upon  these  data 
was  based  the  statement  heretofore  made  that,  by  the  ^  of 
the  historical  method,  it  is  not  difficult  to  tratx  the  mighty 
stream  of  Teutonic  democracy  from  its  sources  in  the  villi^ 
moots  and  state  assemblies  of  Friesland  and  Sleswick  across 
the  Northern  Ocean  into  Briton,  and  across  the  Atlantic  into 
Nrath  America.  The  student  of  American  constitutionat  his- 
tory  must  therefore  take  as  h'"  fttiiUt*"f'P™"*'  *hf'  p"'"?i*f"o  TheitiitiBi 
political  institutions  iif  the  three  tribes  before  the  nueratJon  ^''"^ 
into  Mntain  began;  and  for  that  startir^-fioint  he^m^tjpok 
to  tbe  briej  history  oljhe  ctiildhood  of  the  whole  Tsutomc 
race  as^ntaineS  in  those  terse  sketches  of  the  andent  freedom 
which  have  been  preserved  by  Caesar  and  Tacitus.* 

ThSt  homogeneous  race  called  Teutonic,  al^ough  possessed  CMiu  of 
of  a  common  system  of  social,  reli^ous,  and  political  institu-  ^^^^^ 
tions,  was  nevertheless  broken  up  into  an  endless  number  of 
communities  or  states,  which  stood  to  each  other  in  complete 
political  isolation,  except  when  united  in  temporary  confeder- 
acies. In  their  general  descriptions  of  the  German  people  both 
Qesar  and  Tacitus  had  constantly  in  mind  the  existence  of 
these  disconnected  states  into  which  the  race  as  a  whole  was 

>  Tune,  Bisl.  <^  Eng.  LUtratmrt,  within  the  district  which  ia  now 

i,  go.  called  Seawick."    Green,  But.  tif 

*  "  In  tbe  fifth  untury  after  the  the  En[.  PtofU,  i,  87. 
htttb  of   Christ  the  one  country         *  D«  Bello  Gotttco,  vi,  23;  Cr*r- 

which  we  know  to  have  borne  ttw  mania,  cc  8,  to,  13,  13,  14,  15, 19, 

Mune  of  Ai^ehi  or  England  la;  35,  30,  41. 
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subdivided,  and  which  each  termed  the  doitas,  with  the  ex- 
planation that  what  was  true  of  the  race  in  one  state  was  true 
of  the  race  in  all  the  states,  excepting,  perhaps,  the  few  particu- 
lars in  which  the  monarchical  differed  from  the  non-monarch- 
ical. The  primary  bond  that  united  the  people  of  a  state 
(fiioitas)  was  a  personal  one;  the  king  was  the  head  of  the  race, 
the  first  among  the  people,  and  not  the  Icing  of  a  particular  area 
of  territory.  The  largest  division  of  such  a  state  is  usually  de- 
signated in  Latin  pagus;  in  German,  fauorga;  in  Old-English, 
scir  (»  shire,  terms  that  finally  gave  rise  on  the  Contineat  to 
the  word  "hundred."  The  hundreds  were  divided  into  vill^e 
conmiunities,  the  vici  of  Tacitus,  who  says  that  Teutonic  so- 
ciety embraced  four  ranks  or  dasses:  the  nobles,  «mple  free- 
men, freedmen,  and  slaves.  These  four  dasses  dwelt  either  in 
villages,  net,  with  a  series  of  adjoining  buildings,  every  home- 
stead having  a  vacant  space  of  ground  about  it;  or  apart  from 
villages  in  isolated  homesteads,  wherever  a  grove,  meadow,  or 
spring  happened  to  attract  them.  The  following  diagram 
illustrates  in  a  general  way  this  primitive  system  of  state 
organization  which  is  the  starting-point  of  everything. 

The  State  {cwUas) 


is 

^ 

■3:h 

c^ 

c^*o 

The  vicus  represents  the  Teutonic  form  of  the  village  com- 
munity, and  the  portion  of  territory  occu|Med  by  it  is  termed 
in  the  German  muniments  the  "mark,"  a  [dace  marked  with 
definite  boundaries.  In  the  mark-moot  or  town-meeting  was 
transacted  all  the  business  that  arose  out  of  the  system  of 
common  cultivation,  and  <mt  of  the  enjoyment  of  common 
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fights.^  The  German  mark  became  the  English  township, 
which  was  reproduced  in  its  primitive  form  in  New  England, 
with  ita  town-meeting  and  common  lands,  intact.  The  affairs 
of  Boston  continued  to  be  administered  by  its  town-meetii^  Baatoo. 
down  to  1832,  when  its  qualified  voters  numbered  seven  thou- 
sand.* Despite  the  fact  that  when  the  population  of  a  New 
England  town  erceeda  10,000  or  12,000,  it  is  usual  for  it  to  be 
incorporated  as  a  dty,  "the  town  system  is  the  general  one; 
the  dty,  or  representative  system,  is  the  exceptional  one."  ■ 

By  the  union  of  two  or  more  marks  was  formed  the  pagHS,  Tbe  hundred 
floa,  or  jfctre,  known  in  later  times  as  the  hundred.  "Thehun-  5!!^'^,^ 
dred,  and  the  prindple  that  the  hundred  community  is  a  judi- 
dal  body  outlived  the  storms  of  the  folk  wanderii^is,  the  polit- 
ical creations  of  Clovis,  the  reforms  of  Charlemagne,  the  dis- 
solution of  the  Prankish  Empire,  the  dissolution  of  the  county 
system."  *  The  hundred  court,  like  all  other  Teutonic  courts, 
was  a  popular  assembly,  composed  of  all  freemen  resident  in 
the  district.  In  this  court  was  admiaistered  r^ularly  and  fre- 
quently the  customary  law;  it  met,  perhaps,  once  a  month,  and 
in  addition  to  its  judicial  duties,  it  discharged  many  adminis- 
trative functions.  In  the  state  assembly  a  chief  was  chosen  to 
act  as  a  m^strate  in  eadi  hundred.  He  presided  in  the  hun- 
dred court  and  with  him  were  assodated  a  hundred  assessors, 
chosen  from  the  body  of  the  people,  who  attended  to  give  their 
advice  and  to  strengthen  the  hands  of  justice.  As  by  a  union  of 
two  or  more  marks  the  hundred  was  formed,  so  by  the  union 
of  two  or  more  hundreds  the  state  was  formed.  Tlie  supreme 
powers  of  the  state  were  vested  in  a  state  assembly,  in  which  Thedate 
every  freeman  had  his  {dace;  each  had  an  equal  voice;  and  it  * 
was  the  custom  for  all  to  appear  fully  armed.  The  business 
presented  was  all  prepared  befordiand  by  a  permanent  council 
composed  of  the  magistrates,  prinUpes,  who  dedded  all  mintn- 
questions,  reserving  only  the  graver  ones  for  the  consideration 
of  the  whole  people.  In  the  state  assembly,  as  a  high  court  of 
justice,  accusations  were  exhibited,  and  capital  offenses  prose- 
cuted.* Those  guilty  of  treason  and  desertion  were  hai^;ed  ; 

*  G.  L.  von  Maiirer,  Marketiptr-      t,  loi,  and  note;  Fiske,  AmerieoK 
faatmt,  143;  EiiiUitimg,  141-150.         PtiiHaA  Meat,  33. 

■  See  Joaiah  Quincy'i  ilunieipal         •  SxAaB^DiejTifMseheSmdu^wiid 
But.  aj  Boston,  28,  41.  Gerichlsterfassuni,  i,  541. 

*  DOIon,  Mitmeipai  Corptnltoiu,         *  Sohm,  he.  cit.,  p.  3. 
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those  guilty  of  cowardice  and  unnatural  vices  were  sufiFocated 
in  the  mud.  All  other  offetuea  could  be  atoned  for  by  fines, 
a  part  of  which  was  paid  to  the  king  or  state  and  part  to  the 
person  injured  or  to  his  family. 

So  closely  did  the  scheme  of  military  organization  resemble 
the  system  of  political  organization,  that  a  comparison  has 
happily  been  made  between  the  state  in  its  territorial  aspect 
and  the  army  in  permanent  encampment.'  The  mass  of  the 
people  fought  bother  in  groups  that  represented  the  village 
communities;  each  pagus  or  hundred  contributed  its  hundred 
warriors  to  the  host ;  while  the  third  element  of  the  army  con- 
nsted  of  bands  of  professional  warriors,  united  to  a  leader  of 
their  dunce  in  a  close  and  peculiar  clanship,  called  the  cotni- 
tatus.  When  the  whole  people  were  in  arms  we  have  "  popular 
assembly,  parliament,  law  court,  and  army  all  in  one."  *  In 
other  words,  the  primitive  Teutonic  state  was  a  personal 
organization,  a  marching  military  state.  It  is  therefore  easy 
to  understand  how  an  army  of  inva^on,  composed  either  of  the 
whole  people  of  a  state  or  of  a  single  divi^on,  embodied  in 
its  organization  the  primitive  political  system,  which  it  would 
naturally  reproduce,  in  whole  or  in  part,  whenever  a  settle- 
ment was  made  in  conquered  territory.  If  the  expedition 
happened  to  be  composed  of  a  single  group  of  kindred,  upon 
a  settlement  being  made  in  a  new  land  its  members  would 
naturally  draw  together  upon  the  old  plan  in  a  village  com- 
munity.* If  the  expedition  happened  to  be  composed  of  many 
groups,  united  under  a  common  leadership,  a  cluster  of  village 
communities  would  as  naturally  result.  After  the  units  of 
organization  had  thus  been  reproduced  and  brought  into 
contact,  hrst  the  hundred  and  last  the  state  (civitas)  would 
reappear.  V/ith  these  facts  Srmly  in  hand  it  is  comparatively 
easy  to  understand  how  the  transfer  of  the  primitive  Teutonic 
system  from  the  Continent  into  Britain  was  brought  about. 

During  the  century  and  a  half  that  intervened  between  the 
middle  of  the  fifth  century  and  the  end  of  the  sixth,  the  Teu- 

■  Stubbc,  QmsHtutional  History,  abode  by  Hailing,  and  Billing  by 

i,  31.  Billing;  and  each  'wick'or'bsm' or 

* Bt3aytmAntlo-SaxonLam,p.&.  'itead'  or  *nin'  took  its  lumc  from 

*  "And  a*  they  fought  aide  by  the  kiiumeii  who  dwelled  together 

aide  on  the  6eld,  wo  they  dwelled  in  it."    Green,  Hist,  qf  tlie  Bttg. 

tide  by  ndc  on  the  toil.    Harling  Ptople,  i,  la 
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tonic  settlements  in  Britain  were  made.  Within  that  period 
the  whole  island,  south  of  the  firtha  of  Forth  and  Clyde,  passed 
from  the  possesion  of  the  native  race  to  that  of  the  conquerors, 
with  the  serious  reception  of  a  broad  and  almost  continuous 
strip  of  country  attending  along  the  entire  western  coast,  and 
embracing  North  and  West  Wales,  Cumbria,  and  Strathdyde. 
Wthin  that  area  the  entire  native  or  Welsh  population  with- 
drew,  with  whatever  of  civilization,  rehgion,  or  law  they  had 
derived  from  Rome.  In  that  part  of  the  land  the  conquerors 
made  their  own,  they  planted  the  entire  fabric  of  Teutonic 
life  —  social,  political,  and  heathen  —  which  they  had  brous^t 
mth  them  in  their  blood  and  bone  from  the  fatherland.  It  is 
therefore  impossible  'to  exaggerate  the  importance  of  this 
period  of  conquest  and  settlement,  —  it  is  the  startit^-point 
of  everything.  At  the  moment  that  period  ends  Christianity  Outeiultr 
begins,  and  from  its  introduction  the  committing  of  the  cus-  ,.^  j^ 
tomary  law  to  writing  appears  to  have  b^:un.^  Just  before  the 
end  erf  the  eighth  century,  we  have  the  "  Ecclesiastical  History  " 
of  Bseda,  from  which  is  derived  the  only  substantial  account  of 
the  century  and  a  half  that  followed  the  comii^  of  Augustine. 
To  these  imperfect  records  have  been  added  the  fruits  of  the 
most  exhaustive  archxological  and  get^raphical  research.  The 
(me  fact  we  learn  from  these  sources  that  stands  out  in  im- 
portance above  all  the  rest  is  that  the  Teutonic  conquerors  of 
Britain  founded  at  the  outset  what  are  generally  known  as  the  The  Ha  or 
early  kingdoms  which  were  genuine  reproductions  of  the  states  *"*  kinfUom. 
(fitoitates)  described  by  Caesar  and  Tacitus  *  and  illustrated  by 
the  foregoii^  diagram.  In  tun-moot  as  in  mark-moot  the  as- 
sembled villagers  met  to  regulate  their  local  and  agricultural 
concerns;  in  the  gemot  or  meeting  of  all  the  freemen  resident 
within  the  pagus  or  early  shire,  we  have  in  fact,  if  not  in  name, 
the  hundred  court  of  the  Continent ;  while  the  primitive  state 
assembly  is  the  folk-moot,  the  meeting  of  the  whole  people  in 
arms.  These  early  kingdoms,  which  preserved  their  ancient 
boundaries,  their  national  assemblies  or  folk-moots,  and  for 

I  The  promulgadoa  of  the  lawa  of  *  "Theemtiuor^^iM  of  Tad- 

£thdberfat  bxdc  place  at  some  time  tui,  the  union  of  aeveral  paeit  u 

between  the  anning  of  Augiutine  in  in  Anglo-Sazoa  faiotory  the  riu  or 

596  and  hw  death  in  605.    Bsda  kingdom."    Stubba,    Cmul.  HisL, 

mft  tbeae  lam  were  enacted  "mm  i,  119. 
tauOic  tapieniiitm."  Hitt.  Bed.,  &,  5. 
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a  long  time  their  tribal  kings,  became  shires  ox  counties  in  the 
aggregation  finally  known  as  the  Kingdom  of  England.  The 
map  of  England  of  tonlay  clearly  discloses  the  origin  of  the 
modem  shire  in  what  may  be  called  the  primitive  rice  or  kii^- 
dom.  Out  of  the  principalities  founded  by  the  Somerssetas,  the 
Dorseetas,  the  Wilssetas,  the  Middle  Saxons,  the  East  Saxons, 
the  South  Folk,  the  North  Folk,  have  grown  the  shires  of  Som- 
erset, Dorset,  Wilts,  Middlesex,  Essex,  Suffolk,  and  Norfolk. 
Hampshire,  Berkshire,  and  Devonshire  are  equally  ancient, 
being  mentioned  in  the  "Chronicle"  as  shires  as  far  back  as 
iCthelwulf.^  Kent  and  Sussex  are  two  of  the  heptarcbic  king- 
doms whose  original  shires  are  perhaps  represented  by  their 
lathesand  rapes.  In  Wessex  the  shire  system  attained  its  earli- 
est and  purest  development.  The  West  Saxon  shires  retain  to 
this  day  the  names  and  boundaries  of  the  early  settlements 
founded  by  the  successors  of  Cerdic.  It  is  more  than  likely, 
however,  from  the  evidence  of  local  nomenclature  that  Mercia 
was  artificially  divided  into  shires  by  the  En^ish  kings  after 
the  reconquest  from  the  Danish  invaders.*  The  Kingdom  of 
Ei^and  is,  in  fact,  a  mere  aggregation  of  shires,  whose  govern- 
ments represent  the  entire  local  machinery  of  the  Constitutioii. 
It  is  all  important  to  grasp  at  least  the  outline  of  the  process 
of  aggr^ation  out  of  which  the  Kingdom  of  England  finally 
arose.  While  the  development  of  Germany  advanced  in  the 
path  of  political  consolidation,  that  of  England  advanced  in 
the  path  of  political  confederation.  T^e  course  of  that  develop- 
ment is  broken  into  two  well-defined  epochs:  the  first,  em- 
bradi^  the  drawing  together  of  the  eariy  kingdoms  into  the 
seven  or  e^ht  aggregates  generally  known  as  the  heptarchic 
states;  the  second,  the  drawing  together  of  the  heptarchic 
states  into  the  one  united  kingdom  of  all  the  Eng^sh  under 
the  House  of  Cerdic  When  written  history  first  reveals  to  us 
through  the  pages  of  Bseda  the  form  the  new  society  in  Britain 
had  assumed,  the  seven  or  ^ht  aggregates,  generally  known  as 
the  heptardiic  states,  were  even  then  manifestii^  a  tendency  to 
group  themselves  in  three  great  masses,  soon  to  be  known  as 
the  Idngdoms  of  Northern,  Central,  and  Southern  Britain.' 

*  B.  Ckrtm..  K.  851,  S60.  ■  Green.  Tkt  Uakiiit  ^  BH^and, 

*  Freeman,  Norm.  ComjhuI,  {,  33,      399  a. 
and  Appendtz,  note  E. 


..Google 


III.]     EVOLUTION  OF  TBE  TYPICAL  AMERICAN  STATE  59 

By  593  it  is  probable  that  this  threefold  division  was  clearly  nmdotd  di- 
established.  How  to  destroy  it  so  as  to  unite  the  whole  English  ^J^^*" 
nation  under  the  rule  of  a  single  overlord  was  a  problem  that  two  caituria 


required  for  its  solution  a  period  of  more  than  two  hundred  **'  ■* 
years.  The  first  effort  to  establish  such  a  unity,  clearly  fore- 
shadowed and  encouraged  by  the  unity  of  the  church,  was 
made  by  Northumbria,'  whose  supremacy  was  established  over 
all  the  English  kingdoms  exc^t  Kent.  With  her  failure  in  659 
Merda  essayed  the  task,  but  despite  the  fact  that  Offa,  who 
succeeded  to  the  throne  in  758,  rose  h^h  enough  to  aspire  to  a 
correspondence  on  equal  terms  with  Charles  the  Great,  he  was 
never  able  to  establish  his  overlordship  over  either  of  the  rival 
kingdoms  of  Northumbria  and  Wessex.*  To  the  latter,  which 
grew  out  of  a  small  settlement  made  on  the  coast  of  Hamp- 
shire by  an  invading  host  led  by  the  ealdormen,  Cerdic  and 
Cynric,  was  to  come  the  final  victory.  In  835  Et^berht,  after  Triumpli  <rf 
extending  the  supremacy  of  Wessex  to  the  Land's  End,  ven-  W«««iin8as. 
tured  in  the  hour  of  victory,  for  once  at  least,  to  style  himself 
IGng  of  the  English.*  Throi^h  his  conquests  all  the  Teutonic 
states  in  Britain  became  mere  dependenctea  of  Wessec,  as 
under-ldi^oms.  Not,  however,  until  after  a  century  and  a 
half  had  passed  by  did  these  loosely  united  states  become 
incorporated  as  integral  parts  of  one  consolidated  Idi^om. 
That  result  was  accomplished  during  the  reign  of  Eadgar  the  Ead^rtba 
Peaceful,  which  began  in  958.  The  growth  of  a  real  national  '««*•■  «»■ 
unity  was  now  complete;  the  conadUdated  Kingdom  of  Eng- 
land was  made  not  only  In  fact  but  in  name.  "Wessex  has 
grown  into  England,  En^^and  into  Great  Britmn,  Great  Brit- 
ain into  the  United  Kingdom,  the  United  Kingdom  into  the 
British  Empire."  • 

With  the  triumph  of  Ec^berfat  began  the  work  of  consolida-  WoA^d^ 
tion  which  occupied  nearly  a  century  and  a  half  in  its  comple-  *"   "'^" 
tion.    In  that  process  local  kii^hip  became  extinct,  and  the 
primitive  states  were  finally  incorporated  with  Wessex,  —  they 

*  Unda-  Eadwine,  E.  Ckrpn.,  a.      Baeeden,  preface  to  vol.  I,  Ixnrix. 
617.  Rolb  Series. 

■  The   Mercian  miKiemacy  wa*         *  "Ecgberiitni  gntift    Dei  Rex 
brakes  by  the  Weat  Sasnu  in  754      An^i^niin."     Codtx    DipUmuOiaa 
npon  the  field  of  Buiford.  E.  Ckrim.     £vi  Saxonici,  I,  387. 
a.  75a.  From  753  to  S48  tlie  entries         *  Freenuui,  Iformam  CoiigMSt,  U 
of  tl^  En^h  Ckronide  are  wroi^      I6. 
by  two  years.  See  Stubba,  &(«r  ef 
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ceased  to  east  as  states  and  became  shires.  And  as  the  prim- 
itive states  thus  descended  in  status,  their  own  shires  necessa- 
rily descended  in  the  same  way, — they  ceased  to  be  shires  and 
became  hundreds.  Thus  it  may  be  assumed,  as  a  general  prin- 
Andmt  Mate  dple,  "  that  the  state  of  the  seventh  century  became  the  shire 
^^'^''»**'"  of  the  tenth,  while  the  shire  of  the  seventh  century  became  the 
hundred  of  the  tenth."  *■  The  use  of  the  word  "shire"  in  the 
enlarged  and  modem  sense  seems  to  have  been  introduced  dur- 
ii^  or  shortly  after  the  reign  of  Ecgberht ;  but  the  name  of  the 
hundred  does  not  occur  until  the  laws  of  Eadgar,*  in  whose 
time  the  arrangement  of  the  whole  kingdom  in  shires  was  prob- 
ably completed.  After  that  event  the  consolidated  kingdom 
is,  in  fact,  a  mere  ag^egation  of  shires,  whose  governments 
represent  the  entire  local  machinery  of  the  Constitution.  Or, 
to  state  the  matter  in  anotho-  form,  now  ^e  kingdom  forms 
a  new  whole,  of  which  the  shires  have  sunk  to  be  mere  adminis- 
trative divi»ons.  But  in  descending  to  the  status  of  a  shire,  the 
primitive  state  preserved  substantially  all  its  powers  as  a  self- 
govemii^  community.  While  the  tribal  Idng  has  passed  away, 
and  his  place  has  been  filled  by  the  ealdorman,  who  stands  in  the 
government  of  the  shire  as  the  deputy  of  the  national  Idng,  the 
popular  assemblies  of  the  primitive  state  all  survive  as  parts 
State  uHDi-  of  the  shire  system.  The  primitive  state  assembly  is  the  folk- 
blytafvivN  moot,  the  hu:hest  popular  court  of  the  shire,  and  as  such  it 
retains  some  traces  of  the  ancient  nationahty.  It  survives  as 
the  shire  court  of  the  modem  shire,  while  the  primitive  shire 
court  survives  as  the  hundred  court  of  the  consolidated  king- 
dom, the  ordinary  law  court  in  which  cases  are  heard  in  the 
first  instance.  Beneath  the  hundred  courts  stand  the  tun- 
moots,  the  governing  bodies  of  the  vill^e  communities  or 
townships.  In  the  oi^^anization  of  these  local  courts  the  funda- 
mental Teutonic  principle  is  preserved  intact;  the  adminis- 
tration of  law,  as  well  as  political  administration,  is  vested  in 
an  expanding  series  of  popular  assemblies  composed  of  the 
Gcnuofltny  qualified  freemen  whose  interests  are  directiy  involved.  In 
^^tMive  ^6BC  popular  assemblies  of  the  hundred  and  the  shire  the  cus- 
qntcm.  tomary  law,  the  jury  system,  and  its  twin  brother,  the  repre- 

'  See  essay  upon  the  "Anglo- 
Saxon  Courts  of  Law,"  by  Henry 
Adams,  ia  Etsaya  in  AngfoSaxpn 
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gentative  system,  were  bom  and  nurtured.  The  earliest  mani- 
festation of  the  representative  principle  appe£irs  in  the  form  <A 
the  reeve  and  four  selected  men,  who  represent  the  township 
in  the  courts  of  the  shire  and  the  hundred.*  In  the  shire 
court  the  reeve  and  four  men  appeared  for  each  township,  the 
twdve  senicff  thegns  for  each  hundred.  The  shire  a>urt  was, 
therefore,  not  only  a  popular  but  a  representative  assembly, 

—  a  county  parliament  in  which  each  township  and  hundred 
appeared  in  the  person  of  its  representatives.  As  all  other 
methods  of  trial  except  trial  by  jury  gradually  fell  into  disuse, 
and  as  the  Idng's  courts  held  in  the  shires  were  gradually 
rdieved  of  all  fiscal  and  administrative  work,  the  county  par- 
liaments, which  were  originally  convened  to  meet  the  itinerant 
justices,  were  slowly  transformed  into  the  modem  courts  of  Modem  amrto 
assizes,  in  which  the  itinerant  justices  still  preside,  but  in  which  "^  "^^ 
the  general  assembly  of  the  shire  is  represented  only  by  the 

grand  and  petty  jurors  summoned  by  the  sheriff  for  the  dis- 
patch of  the  civil  and  criminal  bunness  to  be  disposed  of.' 
Such  is  the  historical  origin  of  the  Old-English  system  of  local 
self-government  as  embodied  in  the  township,  the  hundred,  and 
the  dure,  a  system  which  is  to-day  the  political  substructure  of  PoUticBl  Mb- 
every  state  in  the  American  Union.  In  the  words  of  Tocque-  ^'^JJ^igu,' 
vilIe:"InAmerica  .  .  .  it  may  be  said  that  the  township  was  Mate, 
wganized  before  the  county,  the  county  before  the  state,  the 
state  before  the  Union."  '  It  may  be  stated  as  a  general  rule 
that  the  English  colony  in  America,  like  the  English  state  in 
Britain,  represented  an  aggregation  of  counties,  and  that  each 
county  represented  an  aggregation  of  townships.  The  hundred 

—  the  intermediate  divi«OD  between  the  township  and  the 
county  —  appeared  in  the  structure  of  some  of  the  colonies, 
but  being  unnecessary  to  the  local  wants  of  the  new  land,  it 
passed  out  of  view.  The  hundred  existed  in  Virginia  and  Mary- 
land, and  maybe  elsewhere.* 

■  Thia  fact,  "left  questioiiable  in  dicatnte  and  the  Origin  of  Jniiet." 
the  hws,  U  proved  by  tbe  later         ■  Democracy  in  Amtriea,\,i^. 
practice:."    Stubbi,   Coiut.  Hist.,  I,  •  As  to  its  history  in  Virginia,  tee 

115.  See  also  Bigelow,  History  ^  "Local  Institutions    of    ^ipnia," 

Proeedurt,  133.  Ingle,  Jofms  Hopkins  Studies,  3d 

'  Vpoa  that  difScnlt  subject,  see  series,  ii-iii,  41.    "A  Tything-man 

Taylor,  The  Origin  and  Growtk  ^  In  each  manor,  a  constable  in  each 

At   Bn^h    ConsHmUon,   i,    314,  Hundred."  Boixia,  Ltms  t^  Mary- 

"Dcvdopment  pi  the  Itiiwtaiit  Ju-  land,  1638. 
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Thus  it  appears  that  after  the  work  of  a>asolidation  was 
completed,  the  substructure  of  the  Old-English  Commoawealtb 
consisted  of  the  ahiie  system,  each  slure  representing  an  a^re- 
gation  of  hundreds,  and  each  hundred  an  f^;gregation  of  town- 
ships. Upon  that  solid  foundation,  which  has  never  been 
undermined,  rested  a  weak  and  looselyorganized  system  of  cen- 
tral government  represented  by  the  \aag  and  the  witem^emot. 
It  is  generally  admitted  that  the  Teutonic  tribes  that  invaded 
Britain  were  ntm-monarchical.  As  conquest  advanced,  and  as 
definite  districts  of  country  were  permanently  settled,  and 
as  ^e  various  groups  felt  the  need  of  drawing  together  under 
a  permanent  leadership,  the  ealdorman  or  heretoga,  war-leader, 
was  advanced  to  the  dignity  of  a  king  who  could  represent  in 
his  person  the  unity  of  a  new  national  life.*  The  name  of  the 
son  was  associated  with  that  of  the  father  as  a  recognition  of 
the  h^editary  principle;  and  in  order  to  impart  dignity  to  the 
person  of  the  new  kii^,  fable  at  once  traced  his  descent  in  an 
unbroken  Une  from  Woden.  But  the  recc^;nition  of  the  heredit- 
ary principle  was  attended  and  modified  by  the  older  principle 
of  election.  The  right  to  the  throne  might  be  vested  by  the 
original  choice  in  a  »ngle  royal  house,  but  the  question  as  to 
which  member  of  that  house  should  receive  the  succssaon  when 
a  vacancy  occurred  was  one  which  the  witan  alone  could  deter- 
mine. No  matter  who  succeeded  to  the  throne,  the  theory  was 
that  he  succeeded  by  virtue  of  an  election;  he  was  "gecoren  and 
Ahafent6cyninge," — elected  and  raised  to  be  king.*  Thewitan, 
which  possessed  the  power  to  elect  the  Idi^,  possessed  also  the 
correlative  right  to  depose  him  whenever  his  government  was 
not  conducted  for  the  good  of  his  peofde.*  As  the  process  of 
{^gr^ation  advanced,  the  institution  of  kingship  grew  with 
each  extension  of  territory.  As  an  heptarchic  king  rose  in 
power  and  important^  above  the  petty  royal  head  of  a  prim- 
itive state,  so  did  the  Idng  of  all  the  English  rise  in  power  and 
importance  above  an  heptarchic  king.   Thus  overshadowed, 

■  "The  word  new  I  take  to  mark  in  En^nd, !,  339;  ii,  915,  319. 

the  changE  from  ealdonnancbip  to  ■  Aa  to  the  fomul  ajid  regular 

kii^dup."   Freeman,  Norm.  Canq.,  depoution  of  Alchied  of  Northum- 

i,  393,  Appendix  K.  bria,  lee  £.  Qiron.,  a.  755;  Flor., 

■"The    pouesnoa   of    Woden'a  IF^.,  a.  755. 
blood  was  the  indiipensable  condi- 
tion of  tdngihip."  Kemble,  Saxon* 
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provincial  royalty  finally  died  out,  after  lingering  in  North-  Fnvfaidii 
umbria  until  the  death  of  the  last  Danish  long  in  954.  A  few  ^^, 
years  after  that  event,  Eadgar  succeeded  to  the  threefold 
sovereignty  of  the  West  Sazons,  Mercians,  and  Northumbrians, 
and  thus  became  the  first  sole  and  immediate  king  of  all  the 
English.'  Every  royal  house  to  which  conquest  had  givm 
turth  was  now  extinct  except  the  West  Saxon  House  of  Cerdic, 
—  as  the  fittest  it  survived. 

In  the  early  Idi^oms  in  which  the  Teutonic  settlers  origin-  CcoKitatlon 
ally  grouped  themselves  in  Britain,  the  state  assembly  appeus  uowt. 
as  the  folk-moot,  the  meeting  of  the  whole  people  in  arms;  in 
the  larger  ablegates  known  as  heptarchic  kingdoms  the  na- 
tional assemblies  are  not  folk-moots  at  all,  but  witenagemots; 
diey  are  not  great  popular  assembUes  of  an  entire  nation,  but 
small  aristocratic  assemblies  composed  only  of  the  great  and 
wise  men  of  the  land.  In  the  absence  of  the  principle  of  repre- 
sentation in  the  higher  sphere  of  politics,  it  is  easy  to  under- 
stand how  an  originally  democratic  assembly,  into  which  the 
magnates  of  the  land  entered  as  dominating  factors,  would 
naturally  shrink  up  into  a  narrow  aristocratic  body  composed 
of  the  magnates  only,  wherever  the  extent  of  the  territory  to  be 
traversed  rendered  it  difficult  for  the  mass  of  the  people  to 
attend.  The  results  of  that  principle  are  practically  the  same, 
whether  worked  out  in  England  or  Achaia.*  As  the  process  of  En^had 
a^regation  was  attended  by  an  increase  in  the  power  of  the  ■'"Aomw- 
king  and  th^nhood,  and  by  a  consequent  depression  of  the  pop- 
ular power,  without  the  formal  exclusion  erf  any  class,  the 
mass  of  the  people  «raply  ceased  to  attend  assemblies  in  whose 
deliberations  they  could  take  but  a  subordinate  part.  Thus, 
through  a  perfectly  natural  process,  the  folk-moot,  the  meetii^ 
of  the  people,  was  converted  into  a  witenagemot,  a  meeting  of 
the  wise,  in  which  were  conudered  all  matters  involving  the 
general  good.  Such  is  the  history  of  the  witenagemot,  whether 
conndered  as  a  supreme  council  of  an  heptarchic  state,  or  as 
the  supreme  coundl  of  the  whole  English  nation  when  finally 
united  in  a  single  consolidated  kingdom.  The  weakness  of  the 
(Md-Engliah  Commonwealth  was  in  its  superstructure.   The 

*  "It  wu  Dot  tm  Eadgv'a  (Uy  tory  of  the  Bn^h  People,  \,<)6. 

that  the  name  of  Britain  paned  into  ■  Cf .  Freenuin,  Comparalm  PM- 

the  name  of  EngU-land,  the  land  of  Ha,  v,  "The  Aaseoibly." 
EaglUhiixn,  England."  Green,  Su- 
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national  unity  that  grew  up  throu{^  a  premature  and  imperfect 
concentration  of  powers  around  a  single  throne  was  constantly 
strained  and  weakened  by  the  counter-force  of  the  feudal  and 
provincial  spirit.  The  greatest  defect  in  the  political  system  as 
a  whole  ai'ose  out  of  the  looseness  of  the  tie  that  bound  the  cen- 
tral powers  of  the  state  to  the  local  machinery  of  the  Constitu- 
Uck  ot  coll*-  tion.  There  was  a  want  of  a  strong  oi^anic  connection  between 
ikm  beweoi      ^[,e  King  and  the  Witan,  as  the  representatives  of  the  nation, 

Gcntnluid  .     .  ,  ...  .        ,  , 

looapowen.      and  the  system  of  provinaal  organization  embodied  in  the 
shires,  —  a  want  never  to  be  supplied  until  representatives 
from  the  local  communities  finally  drew  together  in  an  assem- 
bly which  became  coordinate  with  the  King's  Council.    The 
political  history  of  the  century  that  Intervenes  between 
Eadgar  the  Peaceful  and  William  the  Conqueror  (958-1066)  is 
the  history  of  the  struggle  between  the  power  of  the  nation  as 
embodied  in  the  Crown  and  the  provincial  power  asserted  by 
the  great  ealdormen,  who  were  ever  striving  in  the  direction  of 
feudal  isolation.  In  that  stru^le  the  defensive  power  of  the 
nation  was  broken;  the  spirit  of  disunion  and  disorder  that  was 
ever  assailing  the  foundations  of  the  throne  was  equally  ready 
to  paralyze  the  national  arm  in  the  presence  of  the  invader. 
Feddd  uod-     The  feudal  tendency  to  disruption  does  not  prevail  simply 
^^j^^*"       because  the  great  Earl  Godwine,  who  is  striving  to  win  the 
ducked  br        crown  for  his  own  house,  is  strong  enough  to  counteract  it. 
GadTine.  Upon  his  death  (1053)  the  earldom  of  the  West  Saxons  passed 

to  his  son  Harold,  who  for  twelve  years  stood  forth  as  the  real 
master  of  the  realm.  But  when,  upon  the  death  of  the  child- 
less Eadward,  Harold  was  elected  by  the  Witan  to  the  vacant 
throne,  it  was  imposwble  even  for  him  to  bind  tc^tho*  the 
broken  power  of  the  kingdom,  with  the  great  earldoms  of 
Merdaand  Northumbriain  the  bands  of  his  two  jealous  rivals, 
Eadwine  and  Morkere,  whose  treacherous  policy  really 
opened  the  way  to  the  Norman  Conquest.  "When  Harold, 
imitating  the  Capetians,  raised  himself  to  the  throne,  the 
natural  consequence  would  seem  to  have  been  that  England 
should  share  the  fate  of  France.  To  have  prevented  this  is 
the  one  great  service  which  William  rendered  to  mankind."  ' 
Nonun  dachy  The  history  of  the  Norman  duchy  begins  with  the  planting 
Mid  in  duk»  in  91 1  of  the  Danish  colony  at  Rouen  by  Rolf  or  RoUo,  who  in 
*  North  American  Seview  for  July,  1874,  238, 
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die  next  year  recdved  &om  diaries  the  Simple  the  grant  of  the 
district  on  both  sides  of  the  Sane  whidi  he  had  aheady  won 
by  the  sword.  If  anyrecords  ever  ^sted  touching  the  details 
of  the  settlement  or  touching  the  legal  and  political  institutions 
planted  by  its  founders  in  Gaul,  they  have  utterly  perished. 
There  are  no  chronicles,  no  charters  to  guide  us;  of  the  intonal 
organization  of  the  Norman  duchy  in  theeeu'ly  days  of  its 
history  we  know  absolutely  nothing.  It  seems,  however,  to  be 
dear  that  the  Nc»inan  dukes  from  the  very  beginning  ruled 
not  as  absolute  sovereigns,  but  with  the  advice  of  some  load  of 
an  assembly  or  coundl  of  great  men.^  As  the  time  for  the  con- 
quest of  England  approaches,  the  Duke  consults  or  professes 
to  consult,  the  magnates  of  his  realm,  lay  and  sinritual,  the 
o^tnaies,  the  proceres  of  Normandy.  The  court  he  holds  may 
not  yet  be  called  a  court  of  his  tenants-in>chief,  but  it  is  an 
assembly  of  magnates  who  are  his  vassals.  It  also  appears  that  Am 
in  the  lower  courts  the  lord  of  the  court  is  not  the  only  j  udge ;  he  " 
is  surrounded  by  doomsmen.*  It  is  in  the  rdgn  of  the  third 
duke,  Richard  the  Fearless,  that  we  can  trace  the  beginnii^  of 
the  Norman  nobility,  whose  members  derive  their  status  as 
nobles  either  from  ancient  Norse  descent  from  the  companions 
of  Rolf  ox  through  connections,  legitimate  or  illegitimate,  with 
the  ducal  house.  The  baronage  which  thus  grew  up  held  their 
lands  of  the  Duke  upon  terms  of  feudal  obligation,  and  by  his 
stroi^  hand  alone  were  they  held  in  subjection.*  Over  this 
turbulent  baronage,  >^^am  the  Bastard,  while  yet  a  minor, 
was  called  to  rule;  and  his  first  important  victory  was  wcm  in 
crushing  a  widespread  revdt  headed  by  some  of  the  greatest 
nobles  of  his  own  dukedom.  After  such  an  ^cperience  at  home, 
n^Uam  was  able  to  triumph  over  Harold  because  the  realm 
of  Ec^Iand  was  torn  by  a  feudal  tendency  to  disruption  which 

1  Extreme  view*  on  this  subject  rides,  but  tbree  abbots,  nine  named 

aiC  marked  at  one  end  by  Palgcave  Uymcn,  and  many  other*  are  the 

{Normandy  and  En^nd,  il,  358  tq.)  jiidiees  lufjitt  pladH.  Neuttria  Pia, 

•nd  at  the  other  by  Stemstrup  (In-  311. 

Uinac  *  NontantieTtiden.   Copea-         '  Richard    tbe    Fearlen    !a    re- 

hagen,  1876).    There  is  a  French  garded  as  the  founder  oi  Nonnan 

tiwislation  of  the  latter  in  the  Bvi-  feudalism.  Nornmndy  and  En^and, 

ItUw  d*  la,  Soeiitt  ie*  antiqiutiret  4*  ii,  534.  See  also  Waits,  GBOmpsdu 

NormandU,  z,  165.  GMtrte  Aauigen,  Nadmchtm,  Feb- 

*  In  a  Mitt  heard  in  toS6,  In  the  niaiy  14,  1866,  95,  96. 
conrtof  Robert  of  BdMme,  he  pre- 
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gave  him  the  victory  at  Hastings;  the  "main  loroes  of  North- 
umberland and  North  Western  Merda  came  not  to  King 
FdiofHinild    Harold's  Muster."  With  the  fall  of  Harold  and  thetriumf^of 
*^  M*^^      William,  tJie  royal  power  passed  into  the  hands  of  one  <A  the 
wisest  and  sternest  of  statesmen.  By  his  inflexible  policy  the 
tendency  to  disruption  was  checked,  the  four  great  earldoms 
were  abolished,  and  a  real  national  unity  at  last  grew  up  as  the 
old  provincial  jealousies  were  gradually  crushed  out  beneath 
the  yoke  of  the  fordgn  kings.  Under  the  heel  of  the  strainer 
the  English  nation  finally  awoke  to  a  sense  of  its  oneness, 
mniun  Nothing  could  have  been  more  consummate  than  the  policy 

Jj^J'J^  through  which  William  checked  feudal  disint^ration  in  Eng- 
u  feuiUl  land  by  establishing  a  strong  central  government  of  which  be 
*"°*i''*'*'-  was  the  directing  force.  His  first  move  was  to  make  himself 
a  national  king,  the  lawful  successor  of  Eadward  through  an 
election  by  the  Witan.'  Byclaimingto  be  the  heirof  Eadward, 
he  connected  himself  directly  with  the  line  of  national  kings 
that  had  gone  before  htm ;  by  insisting  upon  his  elevation  to  the 
royal  office  bythe  chiMceof  the  V^tan,  he  obtained  the  highest 
confirmation  of  his  titie  that  could  be  drawn  from  the  ancient 
Constitution.  By  means  of  these  outward  forms  William  pro- 
claimed the  fact,  not  (mly  to  the  conquered  English  but  to  his 
Norman  followers,  that  he  would  rule  in  his  new  realm,  not  as 
a  mere  feudal  conqueror,  but  as  a  national  king.  The  sum  of 
royal  power  that  thus  accrued  to  A^lliam  by  'Wrtue  of  the 
andent  Constitution  was  augmented  by  the  addition  of  every 
feudal  right  that  tended  to  increase  the  royal  revenue  and  to 
strengthen  the  royal  authority,  while  every  prindple  was 
eliminated  that  tended  to  promote  the  disruptive  tendendes 
Ltw  of  of  feudal  institutions.  As  King  of  the  English,  William  was  care- 

^  udent       '"*  '■^  preserve  the  law  of  the  land  as  it  stood  in  the  days  of 
■wtmh""     .    King  Eadward,  and  along  with  it  those  ancient  assemblies  of 
v"**"*^        the  shire  and  the  hundred  in  which  it  had  been  immemorially 
administered.*  As  feudal  lord  he  firmly  established  the  doc- 

>  In  the  church  of  Eadwanl,  on  Nofthumbriao  prdate,  who,  tCM 
Chriatinas  Day,  amid  the  Bhouta  of  than  a  year  befbte,  had  poured  the 
"Yea,  yea,"  from  hia  new  English  canaccrating  oil  upon  the  bead  of  the 
■nbjecta,  ^^liam,  after  taking  the  mighty  chief  tA  the  Houae  of  God- 
oaths  usually  adminirtered  to  an  wine.  Cf.  Green,  flMf.^d«£H{Ktft 
English  kii^,  was  crowned  and  People,  i,  iij. 
anointed    by    the    hands    of    the  ■  "  Requiratur  huodtedaa  et  com- 
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trioe  that  the  King  was  the  supreme  landlord,  and  that  all' 
laods  were  held  by  grant  from  him.  In  his  time  the  folkland 
became  terra  regis.  All  landholders  thus  became  tenants  of  the 
IGog,  and  mider  William's  successors  the  feudal  revenue  of  the 
Crown  from  that  source  was  enormous.  It  was  William's  pol- 
icy to  introduce  but  one  nde  of  feudalism,  —  to  accept  it  as  a  Fendafisn 
tystem  of  tenure,  but  not  as  a  system  of  government.  He  was  *■  *  ■yMcm 
therefore  careful  to  prevent  the  accumulation  in  the  hands  of 
the  great  feudatories  of  any  considerable  number  of  contigu- 
ous estates ;  he  was  also  careful  to  require  from  all  freeholders 
an  oath  that  bound  them  to  the  King  by  the  double  tie  of 
homage  and  allegiance.  To  every  landowner  the  Conqueror 
stood  in  the  double  relation  of  landlord  and  sovereign. 

When  the  crown  passed  to  Wlliam  the  Red,  the  strength  of  miKun 
his  father's  work  was  put  to  the  test  by  a  great  revolt  of  the  *^  ^*^ 
chief  men  of  Norman  blood  throughout  England.   The  new 
hug,  thus  deserted  by  the  bulk  of  the  greater  nobles,  at  once 
fell  back  upon  the  loyalty  of  his  English  subjects,  with  whose 
aid  the  revolt  was  crushed  and  the  power  of  the  baronage 
trampled  under  foot.  The  royal  authority,  thus  left  unchecked 
by  the  counter  force  of  the  feudal  power,  became  in  the  hands  of 
the  new  minister,  RanulfFIambard,  an  trrespoonble  despotism.  Fluubatduid 
The  system  of  feudal  law  he  is  said  to  have  worked  into  a  de-  Ji^/J'^  *'' 
finite  form  was  applied  to  all  feudatories,  temporal  and  spiritual. 
By  his  policy  the  local  courts  of  the  shire  and  the  hundred 
were  turned  into  engines  of  extortion;  in  the  words  of  the 
Chronicle,  "He  drove  and  commanded  all  his  gemots  over  all 
England."  *  When  William  the  Red  died,  the  Witan,  who  were 
then  near  at  hand,  chose  his  brother  Henry  as  king.*  The 
pmmtses  contained  in  Henry's  outmation  oath,  whose  exact  Eeaij't 
words  are  still  preserved,  were  amplified  into  a  comprehennve  ' 
charter  of  liberties,  which  stands  not  only  as  the  immediate 
parent  of  the  Great  Charter  of  John,  but  as  the  first  limitation 
imposed  upon  the  despotism  established  by  the  Conqueror  and 
carried  to  such  a  height  by  his  sons.*   Upon  the  ruins  of  the 

■t*tu«,   ticut     antecMBom    oostH  '  By  Henry's  charter  were  re- 

tattxmnt."  Slaiates  of  WHliam,iB.  itored  to  the  people  the  lam  of 

'  Ckron.  Petrib.,  1099.  King  Eadward,  wbkb  Bymbotiaed 

*  Obwt.  Petrib.,  1100.  Aa  to  the  the  ancient  Conttitutioii,  with  such 

^Ktion,  Me  William  of  hUbae*-  amendment!  as  the  Conqueror  had 

Iwy,  C  jL,  V,  f  393-  made.  "  Legem  Edmnli  regie  voImb 
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greater  feudatories,  Henry  raised  up  a  set  of  lesser  nobles,  from 
whose  ranks  he  selected  the  sheriffs  and  judges  who  were  to 
aid  him  in  the  work  of  administrative  reform.  At  the  begin- 
ning of  the  Conqueror's  reign  those  who  composed  the  Old- 
Engliah  national  assembly  known  as  the  Witan  were  a  body  of 
Ei^liahmen ;  by  the  end  of  his  reign  that  body  had  gradually 
changed  into  an  assembly  of  Normans  known  as  the  Magnum 
Concilium,  in  which  an  Englishman  here  and  there  held  his 
plafx.^  As  the  King's  thegns  became  his  tenants-in-chief,  the 
andent  assembly  of  wise  men  gradually  became  the  Kite's 
court  of  feudal  vassals,  whose  right  to  exercise  power  was  made 
to  depend  practically  upon  the  King's  pleasure.*  The  inner  drde 
of  the  Magnum  Concilium  came  to  be  knomi  as  the  Curia  Regis, 
which,  durit^  the  Norman  reigns,  drew  to  itself  the  entire  cen- 
tral administration  of  justice  and  finance.  Durii^  the  reign  of 
Henry,Bishop  R<^r  of  Salisbury  becamejusticiar.and  as  such 
he  reoi^anized  the  new  fiscal  and  judidal  system  embodied  In 
the  Curia.  From  the  reign  of  Henry  I ,  the  Curia,  whose  method- 
ical  procedure  imposed  upon  the  despotic  powers  of  the  Crown 
the  restraints  at  least  of  administrative  routine,  can  be  distinctly 
traced  as  a  supreme  court  of  justice  containing  specially  ap- 
pointed judges,  and  presided  over  by  the  King  or  Justidar,  who 
is  occasionally  distinguished  by  the  title  of  "summui"  or  "cafn- 
taJis."  Under  the  guidance  of  Bishop  Roger,  the  whole  judidal 
and  financial  organization  of  the  kingdom,  both  central  and 
local,  was  reorganized  and  remodeled. 

After  the  accesuon  of  Stephen,  England,  for  the  first  and 
last  time  in  her  history,  sank  into  a  state  of  feudal  anarchy 
which  the  Conqueror  by  his  far-«ghted  policy  had  striven  to 
[»event.  But  the  relapse  was  only  momentary;  the  system 
of  central  government  the  Conqueror  had  devised  emei^ed 
intact  upon  the  making  in  1153  of  the  Treaty  of  WalUi^ord, 
in  which  Stephen  recognized  as  his  heir  Henry,  the  son  of 
Matilda  (daughter  of  Henry  I),  who  had  married  Geoffry,  called 
Plant^enet,  son  of  Count  Fulk  of  Anjou.  The  treaty  was 
attended  by  an  elaborate  project  of  reform,  which  contem- 
reddo  eum  illia  emendadoiiibui  *  A  memorable  part  of  his  policy 
quibua  pater  meus  earn  emeadavit  connBta  of  his  order  {or  the  bolding 
consilio  baronum  nionim."  Art.  13.      of  the  courts  of  tbe  iliirc  waA  hua- 

'  Freeman,  Norm.  Cdhj.,  v,  377;  dred.  For  the  text  lee  AKJsra,  4,13; 
Sdtet  Ckarttrt,  17.  SOta  OarUri,  104. 
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[dated  amoi^  other  things  the  resumption  of  all  royal  rights 
that  had  been  usurped  by  the  barona^,  the  restoration  of 
estates  taken  from  thor  lawful  owners,  the  razing  of  all  un- 
licensed castles,  the  banishment  of  the  foragn  mercenaries 
from  the  country,  and  the  app(»ntment  of  ^eriffs  to  reestablish 
justice  and  otder.^  Thus  ended  the  mgn  of  the  fourth  and  last 
Norman  ldi%.  During  those  four  reigns  England  was  given 
i  new  system  of  central  government  whose  extraordinary 
powers  were  vested  in  the  iiagnum  Condlium,  and  whose 
ordinary  powers  were  vested  in  its  inner  circle  known  as  the 
Curia  Regis,  which  has  given  birth  not  oiJy  to  every  court  of 
law  or  equity  in  which  jusdce  is  administered  in  the  King's 
name,  but  also  to  the  entire  administrative  machinery  of  the  (Mginal 
Constitution.  The  new  system  of  (antral  government  thus  J 
built  up  as  a  superstructure  by  the  four  Norman  kings  rested 
upon  a  substructure  they  did  practically  nothing  to  disturb,  — 
a  substructure  represented  by  the  andent  Teutonic  system  of 
local  self-governing  communities  known  as  the  township,  the 
hundred,  and  the  shire.  For  a  time  the  superstructure  and  the 
substructure  had  no  organic  connection  with  each  other.  Not 
until  the  Angevin  period  is  reached,  not  until  the  reign  of 
Henry II and hissons,isthereanythingIikeagrowing-together  Tbepcriod 
of  the  Norman  system  of  central  administration  and  the  ten-  "'  *"•"'• 
adous  machinery  of  Old-English  local  freedom  embodied  in 
the  organizations  of  the  township,  the  hundred,  and  the  shire. 
And  the  same  agencies  which,  during  the  Angevin  reigns, 
brought  about  the  amalgamation  of  the  new  central  adminis- 
trative system  and  the  andent  local  machinery,  also  brought 
about  a  union  between  the  new  system  of  royal  law,  radiating  Rot*)  ud 
from  the  Curia  R^gis,  and  the  andent  system  of  customary  or  '"P™"  '**• 
popular  law  as  administered  in  the  local  courts.*  The  accession 
<^  Henry  of  Anjou  marks  the  beginning  of  the  period  of  fu^on 

'  For  the  treaty  itself  tee  Ste-  dearly  pointed  out  the  fact  tb&t  in 

^Ka'a  Charter,  printed   in  Rymer,  the  study  of  Teutonic  law,  the  dift- 

>■  iS.  The  entiic  idieme  of  reform  tinctioo  must  be  sharply  drawn  be- 

■htch  attended  it  can  only  be  gath-  tween  auch  Uw  as  flows  from  a  royal 

Bed  from  tl>e  contemporary  tustori-  or  official  source,  and  such  aa  flows 

■w.  See  R.  de  Monte,  1153;  Hen.  from  a  customary  or  popular  aource. 

Hunt,  fol.  338;  Gervase,  1375;  Will.  As  toSohm'iviewa  00  that  subject, 

Ncwfaei^,  i,  30;  Roger  of  Boveden,  see  North  Ameriean  Sofiae  tor  July, 

it  313.  1874,  p.  33a. 

'  A   gieat    German    juiist    has 
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between  the  Norman  superBtructure  and  the  Old-Engjish 
substructure  whose  final  outcome  was  the  modern  Constitution 
endowed  with  the  stron^test  elements  of  both.  In  that  process 
of  fusion  was  created  the  system  of  law  and  equity  that  now 
prevails  in  England,  in  every  state  of  the  American  Union,  aoA 
in  the  federal  courts  of  the  United  States. 

The  death  of  Stephen  opened  the  wayfor  Henry  II,  "whose 
statesmanlike  activity,  whose  power  of  combining  and  adapt- 
ing that  which  was  useful  in  the  old  systems  c^  govemment 
with  that  which  was  denrable  and  necessary  under  the  new, 
gives  to  the  policy  which  he  initiated  in  England  almost  the 
character  of  a  new  creation."  '  The  full  scope  of  his  policy  was 
not  only  to  establish  the  rdgn  of  law,  but  to  reduce  all  orders 
of  men  to  a  state  of  equality  before  the  same  system  of  law. 
That  effort  brought  him  into  diarp  conflict  with  the  clerical 
order  headed  by  Becket,  the  outcome  of  which  was  embodied  in 
the  ConstitutionB  of  Clarendon,'  a  ccmcordat  that  r^ulated 
from  that  time  the  relations  of  the  church  with  the  state.  In 
reorganizing  the  central  system,  Henry  gave  definite  form  to 
the  Great  Council,  now  summoned  at  regular  intervals  as  a  per- 
fect feudal  court,  —  an  assembly  of  archbishops,  bishops, 
abbots,  priors,  earls,  barons,  knights,  and  freeholders.*  The 
writs  of  summons  were  of  two  kinds:  first,  such  as  were  spe- 
cially addressed  to  those  great  person^^es  whose  presence  was 
necessary,  and  who  were  summoned  as  a  matter  of  course; 
second,  such  as  were  addressed  generally  to  the  sheriff  of  each 
shire  requiring  him  to  summon  in  a  body  the  lesser  landowners. 
In  reorganinng  the  Curia  Reiis,  its  financial  aspect  was  over- 
shadowed by  its  development  as  a  judicial  tribunal.  The 
growth  of  the  judidal  buuness  of  the  Curia  was  so  great  that 
in  1176  its  staff  had  increased  to  eightem  justices,  who  were 
apportioned  to  the  six  circuits  into  which  the  kingdom  was 
divided.  In  I179  a  new  arrangement  was  made,  and  out  of  a 
lai^er  staff,  charged  with  exchequer  bunness  and  the  work  of 
the  circuits,  six  justices  were  selected,  and  "these  six  are  the 
justices  constituted  in  the  Curia  Regis  to  hear  the  complaints  of 
the  people."*  This  limited  tribunal,  which  from  the  year  1179 

>  Stubbs,  Contl.  Bill.,  i,  336.  ■  Select  Charters,  32,  33. 

'  See  R.  Diceto,  c.  336;  Gervaae,  *  "  Isti  sex  aunt  jiutitue  in  curia 

c.\3fii;'Bi^fiam,  Hist,  of  Procedure,  regis  conBtituti  ad  audiendum  da- 

S>,  53.  mores  populi."  Benedictua,  i,  239*, 
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bdd  regular  sesaoos  "in  banco," '  probably  represents  the 
begiiuiii^  of  the  King's  Bench  as  a  distinct  tribunal.  By  the  l 
Assizcof  Clarendon,  ii66,calledthenio8timportant  document  ^^^^^^"^ 
of  the  nature  of  law  or  edict  that  has  appeared  since  the  Con- 
quest,* whose  enforcement  was  committed  to  the  justices 
itinerant,  the  system  for  the  presentation  of  criminals  by  grand 
juries  was  remodeled,  and  every  franchise  opened  to  the  visits  GnaA  ud 
of  the  sheriffs  and  justices.*  The  trial  jury,  a  subject  with  an  ™''''°*- 
intricate  history,  is  the  product  of  the  union  of  Old-Engli^  and 
Norman  elements,  the  former  supplying  the  germ  in  the  form 
of  community  witnesses,  the  latter  supplying  the  royal  writ 
process  through  which  that  germ  was  finally  developed  into  the 
trial  jury  of  modem  times.  The  growth  of  that  institution  was 
gready  advanced  by  Henry  II,  who  introduced  into  England, 
under  the  name  of  asazes,  a  new  species  of  the  inquest  of  proof 
known  as  the  reoignition.  To  the  student  of  English  law,  the 
(keat  Assize,  and  the  asazes  of  nmel  disseisin,  mart  (fancester, 
and  darrien  presentment,  the  leading  recognitions  in  dvil  mat- 
ters, are  the  most  familiar.  In  England  only  was  the  jury  of 
proof  transformed  into  the  jury  of  judgment.  There  trial  by 
jury  gradually  superseded  all  other  methods  of  trial ;  as  the  fit- 
test it  survived.*  The  Angevin  rulers  as  national  kings  retained 
tbe  right  to  summon,  under  the  lead  of  the  sheriffs,  the  ancient 
forces  of  the  shire  1  as  feudal  lords  they  gained  the  right  through 
tbe  growth  of  tenures  to  call  upon  the  feudal  army  to  perform 
the  military  service  due  from  thdr  lands.  By  his  Assize  of 
Anns,  I181,  Henry  undertook  to  reorganize  and  renew  the  ANtMol 
ancient  force  as  a  body  safer  and  more  trustworthy  for  national  ""*•  "■•■ 
defense  than  the  feudal  host."  As  the  fruits  of  feudal  tenures 
were  an  addition  or  supplement  to  the  older  revenues  derived 
fran  the  ancient  system,  so  the  feudal  army  was  an  addition  or 
BUppIement  to  the  older  constitutional  force  of  the  land.  In 
otder  to  raise  money  with  which  to  hire  mercenaries  to  be 
ooployed  in  the  meditated  coqpedition  c^ainst  Toulouse,' 

*  Aa  to  the  "Juatidarii  aedentei  *  Upon  the  whole  lubject.  Me 

inbuico,"  oee  GlauvOl,  lib.  3,  c  6,  Taylor,  Tke  Origin  and  Grawlh  ^  A* 

Hb.  8,  c.  i,  and  lib.  11,  c.  i;  Bene-  Bni.  Contt.,  i,  3i4-334> 

ilictna,  ii,  preface,  bxv,  Roll*  Seriet.  *  Benedicdu,  1,(378;  SeUetCkar' 

'  SeUa  Charters,  p.  143.  ters,  p.  153. 

'  Sir  J ,  F,  Stephen,  Hittory  of  Iht  *  "  Tolaiam    bdlo    afgrtsamu," 

Oiminal  Law  of  Entfofd,  i,  68 ;  Pal-  etc,  John  of  Salisb.  {Ep.  145),  i,  333. 
pave,  CommottvMoUk,  i,  313. 
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Henry  dealt  a  serious  blow  to  the  feudal  power  by  establishti^ 
in  1159  the  institution  of  scuta^  or  shield-money,  a  pecuniary 
commutation  for  personal  service  in  the  host.  Up  to  this 
ptunt  in  Henry's  mga,  —  leaving  out  of  view  the  receipts  from 
the  customs,  —  ail  taxation  feli  upon  the  land,  and  consisted 
(1)  of  the  ancient  customary  dues,  and  the  tax  on  the  hide, 
survivals  of  the  Old-English  system;  and  (2)  of  the  feudal  ind- 
dents,  and  the  8cut^;e,  or  tax  on  the  knight's  fee,  — products  of 
the  new  system  of  military  tenures.  When  the  Angevin  finan- 
ciers were  tempted  by  the  mass  of  personal  property  brought 
into  existenfx  by  the  prosperity  consequent  upon  the  new 
policy  of  order  and  reform,  Henry,  in  I188,  levied  a  tithe  of 
movables  to  aid  the  common  host  of  Christendom  in  retaldog 
the  Holy  City  from  Saladin.  This  taxarion,  for  the  first  time, 
of  personal  property  was  a  momentous  step,  because,  whenever 
any  one  was  suspected  of  contributing  less  than  his  share,  four 
or  six  lawful  men  of  the  parish  were  chosen  to  declare  on  oath 
what  he  should  give.*  In  that  way  the  representative  principle 
—  which  first  appears  in  the  form  of  the  reeve  and  four  select 
men  who  represent  the  township  in  the  courts  of  the  shire  and 
hundred  —  is  brought  into  close  contact  with  the  system  of 
taxation.  In  connection  with  that  system  the  representative 
principle  ascends,  through  three  stages,  from  the  lowest  to  the 
h^best  functions  of  government.  It  is  first  applied  in  an  hum- 
ble way,  through  the  chosen  jurors,  to  the  assessment  of  the 
tax;  it  next  becomes  involved  with  the  granting  of  the  tax;  and 
finally  it  determines  the  method  of  its  expenditure.  The  princi- 
ple that  taxation  and  representation  are  correlative  terms  —  the 
vital  principle  involved  in  the  separation  of  the  colonies  from 
the  mother  country  —  dates  back  to  the  Saladin  tithe  of  1168. 
The  system  of  taxation  thus  organized  by  a  great  statesman 
and  financier  was  so  wantonly  applied  after  his  death  by  a 
spendthrift  knight-errant  as  to  exhaust  its  resources.  From  a 
constitutional  standpoint  the  re^^  of  Richard  I  is  chiefly  inter- 
esting in  so  far  as  it  illustrates  the  improvements  in  the  system 
of  taxation  sug^iested  by  its  constant  use,  and  the  oppressions 

*  "Etd  altqni*  juxta  cooicien-  jund    dlc&nt    quaotltfttem    OlajB 

tiam  illonim   miaua  dederit  quam  quam  ille  debuuaet  dudsae;  et  tunc 

debueiit,    eligentur    dc    porochia  oportebit   ilium  superaddere  quod 

quatuor  vel  lez  viii  legidmi,  qui  roinui  dedit."  Bcnedictua,  ii,  31. 
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that  arose  out  of  its  mcessant  applicatioQ  to  all  classes  and  ccm- 
ditions  of  men.  In  I193  Richard  from  his  Austrian  dungeon 
demanded  for  his  ransom  £ioofX3o,  double  the  revenue  of  his 
kingdom.'  In  1 196  it  was  that  the  poorer  citizens  of  London 
broke  into  open  revolt  at  the  manner  in  which  the  tallage 
was  collected ;  *  and  two  years  later  a  fresh  demand  ior  money 
from  the  baronage  led  to  a  revolt  in  a  higher  sphere  led  by  the 
patriot  Bishop  of  Lincoln,  Hugh  of  Avalon.*  The  nation  thus 
oppressed  by  the  grinding  weight  of  the  central  government 
built  up  by  the  Norman  and  Angevin  kings  was  now  organiz- 
ing itself  in  the  ranks  of  the  three  estates  known  as  the  Clergy,  kim  iA  Uk 
Baronage,  and  Commons.  The  causes  that  brought  about  the  *''"•  «•(•(*■. 
establishment  of  the  estate  system  were  genera)  in  their  opera- 
tion,  and  in  each  one  of  the  European  countries  the  result  was 
readied  at  about  the  same  time.  The  complete  establishment  of 
the  system  is  generally  regarded  by  the  historians  as  the  work 
fA  the  thirteenth  century.  In  the  history  of  the  English  nation 
the  three  estates  appear  as  the  Clergy,'  the  Baronage,  and  the 
Commons.*  In  the  words  of  the  Lords'  Report,  "In  England 
.  .  .  the  Clergy  have  been  esteemedooe  estate,  the  Peersof  the 
realm  the  second  estate,  and  the  Commons  of  the  realm,  repre- 
sented in  Parliament  by  persons  diosen  by  certain  electors, 
a  third  estate."  *  The  estate  system  itself  con^sted  of  the 
division  of  the  nation  into  definite  classes  or  orders  of 
men;  the  product  of  the  system  was  that  type  of  a  national 
assembly  in  which  each  class  or  order  appeared  in  person  or 
by  representatives. 

The  death  of  the  childless  Richard  in  April,  1 199,  opened  the  John  m  « 
way  for  his  brother  John,  "  the  worst  outcome  of  the  Angevins.  " 

He  united  in  one  mass  of  wickedness  their  insolence,  their  self- 
idiness,  their  unbridled  lust,  their  cruelty  and  tyranny,  their 
sfaamelessness,  their  superstition,  their  cynical  indifference  to 
hffiUH-  or  truth.  .  •  .  But  with  the  wickedness  of  his  vaax  he 

*  Hovcden,  tu,  3o8,  aio,  tvj,  zaa,  *  Aod  not,  as  u  often  erroneotialy 
See  abo  preface  to  Hovcdea,  iv,  itated.u  the  King,  Lordi,  and  Com- 
IzKzm,  Rob*  Serka.  moo*.  An  aisument  in  favor  of  tliAt 

■  For  the  history  of  the  riaii^.  Me  now  obsolete  theory  nuy  be  found 
Wn.  Newb.,  V,  c.  30;  R.  Diccto,  c  in  Whitdocke'a  work  on  the  ParHa- 
691 ;  Honden,  iv,  3,  6,  and  preface,      wmUary  Writ,  ii,  43. 

iv,  Ixxxix.  *  \dL  i,  p.  118. 

■  Sec  pn&ce   to   Movtdes,  iv, 
lix]d;  Freeman,  Sorm,  Conq.,  v,  463. 
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inherited  its   profound  ability.  ...  In   Hxe  rapidity  and 
breadth  of  his  political  combinationfl  he  far  Burpasaed  the 
statesmen  of  his  time." '   Fate  did  much  to  cripple  such  a 
LoM  of  Not-      monster  by  depriving  him,  in  1204,  of  Normandy,  whereby  the 
TataOj,  1M4.     lag),  direct  connection  of  the  baronage  of  England  with  the  land 
of  their  fathers  passed  forever  away.  That  severance  completed 
the  great  work  that  had  been  steadily  going  on  once  the  Con- 
quest, the  work  of  building  up  a  united  English  nation.  At  the 
head  and  front  of  the  united  nation,  which  thus  arose  out  of 
the  assimilation  of  the  smaller  mass  of  the  conquerors  by  the 
greater  mass  of  the  conquered,  the  baronage — Norman  in 
descent,  but  English  in  interest  and  feeling  —  held  its  i^ace 
throughout  the  prolonged  stru^le  in  which  the  Great  Charter 
was  won.    That  struggle  opened  in  the  summer  of  1213  with 
the  refusal  of  the  baronage  to  follow  John  to  France,  upon  the 
Coundiat        ground  that  he  was  still  excommunicated.    On  August  4,  a 
*^^^'*       memorable  onindl  was  held  at  St.  Alban's,  to  which  were  sum- 
U13.  moned  not  only  the  bishops  and  barons,  but  also  the  reeve  and 

four  legal  men  as  representatives  from  eadi  township  on  the 
royal  demesne.*    In  that  meeting  the  laws  of  Henry  I  —  the 
embodiment  of  the  laws  of  King  Eadward  as  amended  by 
King  William — were  brought  to  the  attention  of  the  assembly 
by  the  Justidar,  Geoffrey  Fitz-Peter,  and  proclaimed  as  the 
bases  on  which  the  liberties  of  the  nation  were  to  be  reSstab- 
Cotmdi  at        li^ed.*  In  a  second  gathering  of  the  barons,  held  at  St.  Paul's 
AiiJi^u.        "*  London  on  the  HSth  of  the  same  month,  Langton  produced 
1113.  and  read  the  charter  of  Henry  I,  which  was  warmly  accepted 

as  the  basis  of  national  action.  Finally  in  November,  1214,  the 
barons,  under  the  pretext  of  a  pilgrimage,  assembled  secretly 
Meedos  at       at  the  abbey  of  St.  Edmund  for  the  purpose  of  casting  into 
N^^^  *■    ^^  *°'™  ^*  schedule  of  liberties  they  had  resolved  to  force 
1314.       '        upon  the  King.   Early  in  January,  1215,  the  united  baronage 
met  in  arms,  and  on  the  24th  of  May  London  threw  open  her 

>  Green,  HisL  <tf  M«  Bnt.  PeopU,  gUEti  facei«nt  conveniie."  M.  Parim 

i,  3^9-930.  (ed.  Watts),  339. 

*  "In  crutino  autem  muit  rex  *  "Quateniu   leges    Henrid    avi 

littera*  *d  omne*  vicecomites  regni  buI   ab   omnibiu    in   regno   cinto- 

Anglue   pnedpient  ut   de   nngiulii  direntur    et    omnes    leges    imqiue 

donunicomm  suontro  villii  quatuor  penitiu  enervsrentur."    M.   Paris, 

legalea  homines  cum  pnepoaito  apud  iUd.  339. 
Sanctum  Albanum  pridie  nonas  Au- 
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gates  to  the  patriot  host,  and  Exeter  and  Lincoln  followed  her 
example.  In  order  to  save  himself  from  the  final  humiliation  of 
unconditional  surrender,  John  attempted  to  conceal  the  real 
nature  of  the  submission  about  to  be  made  under  the  cloak  of 
a  negotiation.  V/ith  that  end  in  view  he  invited  the  barons  to  a 
conference  on  an  island  in  the  Thames  between  Windsor  and 
Staines,  near  the  meadow  of  Runnymede.  On  June  15  the  GKatchwtar 
dei^ates  met  on  that  island  in  view  of  the  oppoong;  forces,  and  JT^/™* 
after  going  through  the  form  of  a  negotiation,  agreed  upon  the 
Great  Charter  of  liberties  in  a  single  day.  Though  issued  in  the 
fomi  of  a  royal  grant, itwas  in  substance  a  treaty  or  compact  * 
entered  into  between  the  royal  authority  on  the  one  hand  and 
tbe  nation  marshaled  in  the  ranks  of  the  three  estates  on  the 
other.  The  immortal  part  that  has^  survived  is  embodied  in 
tbe  judicial  clauses  out  of  which  has  grown  what  English  and 
American  lawyers  call  "due  process  of  law."  The  39th  chapter  Ct«ptei39. 
provides:  Nullus  liber  homo  capiatur,  vel  imprisonetur,  aut  oi'^^'ir"** 
dissesiatur,  aut  utl^^tur,  aut  exuletur,  aut  aliquo  modo  de- 
struatur,  nee  super  eum  tbimus,  nee  super  eum  mittemus,  nia 
per  legale  judicium  parium  suonimvel  per  legem  terrx.  "No 
freeman  shall  be  taken,  or  imprisoned,  or  disseised,  or  out- 
lawed, or  exiled,  or  in  any  wise  destroyed ;  nor  shall  we  go  upon 
him,  nor  send  upon  him,  but  by  the  lawful  judgement  of  his 
peersorby  thelawof  theland."  That  chapter  was  so  amended 
in  the  reissues  of  Henry  III  as  to  read,  "  No  freeman  shall  be 
ta^  or  imprisoned  or  disseised  of  his  freehold,  or  liberties,  or 
free  customs,  or  outlawed,  or  exiled,"  etc.  It  was  settled  long 
ago  that  tbe  guarantee  of  trial  by  jury  was  not  involved  in  the  TrUi  bj  jniy 
I^iraae  "  the  lawful  judgement  of  his  peers,"  and  that  "  by  the  "**  «""•"•••" 
law  of  the  land  "  was  guaranteed  at  most  judgment  by  some  of 
the  contemporary  methods  of  trial,  such  as  ordeal,  battle,  or 
compurgation.*  And  yet  the  chapter  in  question  became  "a 

'  M.Boutmy,  in  bis  comments  on  die  sereitcn  tachted'irrigulaiiti  et 

tbe   "Coostitution    Anglais,"    has  de  violence;  c'ot  un  compramis  ou 

tUf  to  My;  "Lea  pactea  sont  au  un  pacte."  Bludet  dt  droit  eotutitu- 

Kmbic  de  troU:  la  graode  Charte  Honvel,  pp.  39-41. 

(iiiS)  ■  .  .  Le  chantctfae  de  cet  ■  The  whole  matter  U  well  put 

ute  est  aisi  a  difinir.  Ce  n'est  pas  by  McKechnie,  iiapia  Carta,  158 


I  trait£,   puis  qu'il  fg.,  43819-  See  also  Hurtadot.  Cali- 

n'y  a  pas  id  deux  souverainetis  forma,  no  U.  S.  539.  "The  exprn* 

Uptimes  ni  deux   nations  en  pr^  non   'per    legem  lara'   simply   re- 

KDCe;  ce  n'est  pas  vaa  plus  uoe  loi;  quired  judicial  proceedinsa,  accord- 
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aacred  text,  the  nearest  ai^iroacb  to  a  'fundamental  statute,' 
that  England  has  ever  had."  '  In  each  age  it  has  been  inter- 
preted as  a  living  guarantee  of  fundamental  rights  atxording 
to  the  needs  of  that  age.  In  that  way  it  was  given  a  broad 
construction  by  the  jurists  and  statesmen  of  the  seventeenth 
century  during  the  constitutional  struggles  with  the  Stuarts.* 
That  construction,  as  it  finally  became  fixed  in  the  Commen- 
taries of  Blackstone,  passed  at  the  end  of  the  Revolutionary 
War  into  the  original  constitutions  of  the  thirteen  states  as  a 
part  of  the  text  of  chapter  39,  reproduced  in  nearly  all  of  them. 
It  appears  in  the  following  forms  in  the  state  constitutions  of 
1776.  In  the  act  of  that  yesu",  continuity  the  charter  of  Con- 
necticut of  i66a  as  the  organic  law  of  the  state,  it  is  provided: 
"That  no  man's  life  shall  be  taken  away:  no  man's  honor  or 
good  name  shall  be  stained :  no  man's  person  shall  be  arrested, 
restrained,  banished,  dismembered,  nor  any  ways  punished: 
no  man  shall  be  deprived  of  his  wife  or  children:  no  man's 
goods  or  estate  shall  be  taken  away  from  him,  nor  any  ways 
indamaged  under  the  colour  of  law,  or  countenance  of  au- 
thority; unless  clearly  warranted  by  the  laws  of  this  state." 
In  Maryland's  constitution  of  the  same  year  it  is  provided: 
"That  every  freeman,  for  any  injury  done  him  in  his  poson 
or  property,  ought  to  have  remedy,  by  the  course  of  the 
law  of  the  land,  and  ot^ht  to  have  justice  and  right  freely 
without  sale,  freely  without  any  denial,  and  speedily  without 
delay,  according  to  the  law  of  the  land."  In  North  Carolina's 
constitution  of  the  same  year  it  is  provided:  "That  no  freeman 
ought  to  be  taken,  imprisoned,  or  disseized  of  his  freehold, 
liberties,  or  privileges,  or  outlawed,  or  exiled,  or  in  any  manner 
destroyed,  or  deprived  of  his  life,  liberty,  or  property,  but  by 
the  law  of  the  land."  In  Pennsylvania's  constitution  of  the 
same  year  it  is  provided:  "Nor  can  any  man  be  justly  deprived 
of  his  liberty  except  by  the  laws  of  the  land,  or  the  judgment  of 
bis  peers."  In  Virginia's  constitution  of  the  same  year  it  is 
IHtivided:  "That  no  man  be  deprived  of  his  liberty,  except  by 

ing  to  the  nature  of  the  came;  the         '  Pollock  and  Msitland,  BitL  ef 

dud,  ordeal,  or  compuigadoii,  in  fngjuiXov,  adcd.,  i,  173. 
crinunal  caaea,  the  duel,  witneaaea,  *  Cf.  McGehee,  Diu  Preceu  tf 

chATten,    or    recoKiiitioD,    id    pro-  Law,  6. 
perty  coaea."    Bigelow,  Hittory  (if 
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the  law  of  the  land  or  by  the  judgment  of  his  peers."  In  Ver> 
moat's  constitution,  drafted  in  1777  and  affirmed  in  1779,  it  is 
provided :  "  Nor  can  any  man  be  justly  deprived  of  his  liberty, 
except  by  the  laws  of  the  land  or  the  judgment  of  his  peers." 
In  South  Candina's  constitution  of  1778  it  is  provided:  "That 
DO  freeman  of  this  state  diall  be  taken  or  imprisoned,  or  dis- 
sazed  of  his  freehold,  libertiee,  or  privileges,  or  outlawed, 
exiled,  or  in  any  manner  disseized  or  deprived  of  his  life, 
liberty,  or  property,  but  by  the  judgment  of  his  peers  or  by 
the  law  of  the  land."  In  Massachusetts'  constitution  of  1780 
it  is  provided  that  "  no  subject  shall  be  arrested,  imprisoned, 
despoiled,  or  deprived  of  his  property,  immunities,  or  privi- 
leges, put  out  of  the  protection  of  the  law,  exiled,  or  deprived 
of  his  life,  liberty,  or  estate,  but  by  the  judgment  of  his  peers, 
or  the  law  of  the  land."  In  the  New  Hampshire  constitutioD 
of  1784  the  same  provinon  is  repeated,  word  for  word. 

When  the  Fifth  Amendment  was  adopted,  the  essence  of  Chiptct39 
chapter  39  passed  into  the  Federal  Constitution  in  this  form:  ^||^^[^(^ 
"No  person  shall  be  .  .  .  deprived  of  life,  liberty,  or  property,  meat, 
without  due  process  of  law."  In  construing  that  clause  the 
Supreme  Court  has  said;  "The  words  'due  process  of  law' 
were  undoubtedly  intended  to  convey  the  same  meaning  as 
the  words '  by  the  law  of  the  land '  in  Magna  Carta.  Lord 
Coke,  in  his  commentary  on  those  words,'  says,  they  mean 
due  proceaa  of  law.  The  constitutions  which  had  been  adopted 
by  the  several  states  before  the  formation  of  the  Federal 
Constitution,  following  the  language  of  the  Great  Charter  more 
(^osely,  generally  contained  the  words,  'but  by  the  judgment 
of  his  peers,  or  the  law  of  the  land.' "  *  When  at  a  later  day  the 
essence  of  chapter  39  passed  into  the  Fourteenth  Amendment  ud  In  tha 
in  this  form,  "nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law,"  it'wrought 
a  revolution  in  American  jurisprudence.  As  the  Supreme 
Court  has  expressed  that  fact  in  a  leadit^caae:  "While  it  has 
been  a  part  of  the  Constitudon,  as  a  restraint  upon  the  power 
of  the  states,  only  a  few  years,  the  docket  of  this  Court  is 
cnnrded  with  cases  in  which  we  are  asked  to  hold  that  state 
oonrts  and  state  legislatures  have  deprived  their  own  dtizens 

■  3  IntL  50. 

*  Mnmy  n.  Hoboken  Land  and  Impravcniait  Co.,  8  How.  373. 
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ofUfe,liberty,orpropertywithoutdue  process  of  law."  *  Since 
that  declaration  was  made  in  1877  the  volume  of  serious  liti- 
gation in  the  Supreme  Court,  involving  those  very  questions, 
has  coDtinued  to  grow  until  it  may  be  said,  without  exaggera- 
tion, that  the  main  business  of  that  Court  now  is  to  construe  and 
enforce  chapter  39  of  the  Great  Charter  as  a  national  limitation 
upon  the  action  of  state  courts,  state  executives,  and  state  leg- 
islatures. In  the  case  just  dted  the  Court  said:  "The  prohit»- 
tion  gainst  depriving  the  citizen  or  subject  of  his  life,  liberty, 
or  property,  without  due  process  of  law,  is  not  new  in  the 
coostitutiona]  history  of  the  Eng^t^  race.  It  is  not  new  in 
the  constitutional  history  of  this  country,  and  it  was  not  new 
in  the  Constitutioa  of  the  United  States  when  it  became  a  part 
of  the  Fourteenth  Amendment,  in  the  year  1866.  The  equi- 
valent of  the  phrase 'due  process  of  law,'  according  to  Lord 
Coke,  is  found  in  the  wOTds  'law  of  the  land,'  in  the  Great 
Charter,  in  connection  with  the  writ  of  habeas  corpus,  the  trial 
by  jury,  and  other  guarantees  of  the  rights  of  the  subject 
against  the  oppression  of  the  Crown," 
A  iDuikM  The  great  Court  has,  however,  falloi  in  that  case,  as  in  the 

UMotkal  tnor.  preceding  case  of  Murray  v.  Hoboken  Land  and  Improvement 
Co.,  into  a  manifest  historical  error  when  it  assumes  that  the 
due  process  of  law  clause,  as  it  appears  in  the  Fifth  and  Four- 
terath  Amendments,  should  be  construed  as  it  was  understood 
in  England  in  1632  when  Coke's  "Second  Institute" — a  com- 
mentary on  M^;na  Carta  —  was  published.  The  fact  cannot 
be  ignored  that  Coke,  who  as  a  Privy  Couacilior  sat  in  the  Star 
Chamber,  died  September  3,  1634,  while  the  entire  code  of 
Star  Chamber  law  and  High  Commission  law  was  in  full  force. 
During  the  one  hundred  and  forty-two  years  that  intervened 
between  Coke 's  death  and  the  severance  of  the  English  colon- 
ies in  America  from  the  mother  country,  what  may  be  called 
the  andent  Constitution  of  England,  first  dearly  defined  in 
Mi^na  Carta,  was  transformed  into  the  modem  Constitutioa 
Itcmtu  o(  tiw  through  the  Revtdutions  of  1640  and  1688.  The  ref<Mined  and 
R""*^*""  "^  invigorated  constitutional  system  that  stands  out  after  those 
revolutions  was  a  vastly  wider  and  more  complete  fabric  of 
liberty  under  law  than  that  existing  in  Coke's  time.  Those  revo- 
lutions brought  into  being  many  new  constitutional  prindples, 
1  DsvidKta  V.  New  Orleaat,  96  U.  &  97. 
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most  of  which  passed  into  American  law,  of  which  ColEe 
never  heard.  As  a  practical  illustration  reference  may  be  made 
to  the  recent  notable  discussion  that  occurred  in  Twining  v. 
New  Jeraeyi'  in  which  the  Court  had  occa^on  to  consider  the 
origin  of  the  constitutional  right  to  an  exemption  from  compul- 
sory self-incrimination.  Down  to  Colce's  death  that  compulsory 
principle  was  a  part  of  the  Star  Chamber  code.  Not  until  after 
the  Revolurion  of  1688,  and  as  a  consequence  of  it,  was  that 
Star  Chamber  process  extinguished.*  The  exemption  from 
compulsory  self-incrimination,  to  which  the  Revolurion  of  1688  ^ 
gave  birth,  had  become  so  clearly  defined  in  English  constitu* 
tiooal  law,  prior  to  the  separation  of  the  American  colonies 
from  the  mother  country,  that  the  bills  of  rights  of  our  first 
state  constitutions  bristle  with  definitions  of  it.  That  exemp- 
tion was  first  stated  in  a  dogmatic  form  in  the  bills  of  rights  of 
the  state  constitutions  of  1776.  We  have  the  Court's  word  for 
it  that  "the  exemption  from  testimonial  compuluon,  that  is, 
fromdisclosureas  awitnessof  evidence  against  one's  self,  forced 
by  any  fonn  of  legal  iHocess,  is  uoiveraal  in  American  law, 
though  there  may  be  differences  as  to  its  exact  scope  and  lim- 
its." That  exemption  only  became  "universal  in  American 
law  "  because  it  had  become  firmly  fixed  in  English  law  between 
1688  and  1776.  The  new  constitutional  principle,  forbidding 
compulsory  seU-incrimination,  that  passed  into  all  or  nearly 
all  of  our  or^nal  state  constitutions,  is  highly  typical  of  the  fact 
that  the  bills  of  rights  of  those  first  state  constitutions  are  but 
epitomes,  and  the  very  best  epitomes  of  the  English  constitu- 
tional system  as  it  stood  forth  after  the Revolutionsof  1640  and 
1688.  The  draftsmen  of  those  oinstitutions  would  have  recoiled 
with  horror  at  the  thought  that  they  were  foundii^  American 
constitutional  law  upon  the  ancient  English  Constitution  as  it 
existed  in  1633 — with  the  Star  Chamber  and  High  Commisuon 
intact  —  and  not  upon  the  reformed  Ejiglish  Constitution,  as 
Blackstone  described  it  in  the  first  book  of  his  famous  "  Com-  BbckitiKie 
mentaries,"  put  in  their  present  form  tn  1756.  Burke,  in  his  ^-,1^ 
famous  conciliation  speech  made  in  the  House  of  Commons  in 
177s,  said:  "I  hear  that  they  [English  booksellov]  have  sold 
nearly  as  many  of  Blaclcstooe's  '  Commentaries'  in  America 

•  311  U.  S.  78. 

■  Stephen,  Hit$ory  ef  CHmtmil  Law,  i,  440, 
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as  in  England.  General  G^e  marks  out  this  dispositioa  vety 
particularly  in  a  letter  on  your  table." 

Those  "  Commentaries"  were  taught  at  William  and  Mary 
Coll^^e,  before  the  Revolution  of  1776,  by  Chancellor  Wythe, 
who  numbered  Marshall,  Jefferson,  and  Monroe  among  his 
students.  American  lawyers  of  that  day,  as  of  this,  knew  CoIk 
through  Blackstone,  with  hia  doctrines  amended  and  expanded 
by  the  changes  the  Revolutions  of  1640  and  1688  had  wrought 
in  the  ancient  Constitution  of  163s.  Thus  trained  and  infiu- 
enced,  the  founders  of  this  Republic  eiutomized  in  our  first 
state  constitutions  the  modem  En^ish  Constitution,  as 
Blackstone  had  defined  it. 

The  documentary  evidence  upon  that  subject  is  so  over- 
whelming as  to  preclude  every  other  hypothesis.  It  beii^  thus 
certain  that  the  English  oiiutitutional  law  that  passed  into  our 
first  state  constitutions  was  drawn  from  the  reformed  English 
system  as  Blackstwie  defined  it  in  1758,  is  it  conceivable  that 
the  English  ctHUtitutional  law  now  embodied  in  our  federal 
fabric  was  drawn  from  the  andent  and  unreformed  English 
system  as  Coke  described  it  in  1633,  before  the  first  meeting 
of  the  Long  Parliament,  whose  work  is  an  immortality?  If  any- 
thing in  the  history  of  any  country  is  certain,  it  is  that  the 
essence  of  the  English  constitutional  system  as  reformed  by  the 
Revoludons  of  1640  and  1688,  and  as  defined  by  Blackstone  in 
1758,  passed  into  our  first  state  constitutions,  which  were  the 
filter-beds  through  which  the  essence  of  the  reformed  English 
system  passed  into  the  existing  Constitution  of  the  United 
States.  Therefore,  in  construing  the  due  process  of  law  clause, 
as  it  appears  in  the  Fifth  and  Fourteenth  Amendments,  nothing 
but  confusion  and  inaccuracy  can  result  from  the  accept- 
ance of  the  false  standard  contained  in  a  misleading  anachron- 
ism. We  should  have  nothing  to  do  with  Coke's  sketch  of  the 
ancient  English  Constitution  as  it  existed  in  163s  —  we  should 
turn  instead  to  the  true  fountain  opened  for  us  by  Blackstone 
in  1758. 

In  Hurtado  p.  California,'  Mr.  Justice  Matthews  was  the 

first  to  perceive  that  the  rule  of  construction,  based  on  En^ish 

coHsHtuiional  theory  as  U  existed  in  Coke's  time,  was  at  once 

unsound  and  unpractical.    In  rejectii^  that  idea,  accepted 

>  110  U.  S.  528. 
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without  due  consideration  by  Justices  Curtis  aoA  Miller,  he 
said:  "It  would  be  to  stamp  upon  our  jurisprudence  the  un- 
changeableness  attributed  to  the  laws  of  the  Medes  and  Per- 
sianB.  This  would  be  all  the  more  angular  and  surprisii^,  tn 
this  quick  and  active  age,  when  we  con^der  that,  owing  to  the 
pR^ressive  development  of  legal  ideas  and  institutions  In  Eng- 
land, &u  words  ^  ifagna  Carta  stood  for  very  different  thingt  at 
laETDfB  OP  THE  SEPAKATION  OF  THE  AMERICAN  COLONIES  ^<MM 
vhat  they  represented  origimUly.  ...  In  this  country  written 
constitutions  were  deemed  essential  to  protect  the  rights  and 
liberties  of  the  people  against  the  encroachments  of  power 
ddegated  to  their  governments,  and  Ihe  provisions  of  Magna 
Carta  were  incorporated  into  bills  of  rights  ";  that  is,  into  bills 
of  rights  of  the  first  state  constitutioas,  because  there  were 
noother  bills  of  rights.  In  these  golden  sentences  Mr.  Justice 
Matthews  solved  the  problem  by  announcing  that  the  Court, 
when  construing  the  due  process  of  law  clause  as  it  appears 
in  the  Fifth  and  Fourteenth  Amendments,  should  take  that 
formula  with  the  meaning  annexed  to  it  in  English  constitu- 
tional law,  "  at  the  time  of  the  separation  of  the  American  coio- 
ws,"  as  oontra-distinguished  from  the  meaning  annexed  to  it 
in  1633,  when  Coke's  "  Second  Institute  "  was  published.  That 
omdusion  he  greatly  strei^:thened  by  the  statement  that "  the 
(ffovisions  of  M^na  Carta  were  incorporated  into  bills  of 
rights,"  that  is,  into  the  lulls  of  rights  of  our  first  state  con- 
stitutions. Thus  a  new  and  unassailable  historical  test  was  laid 
down  as  a  guide  whenever  a  particular  law  or  procedure  is 
drawn  in  question  on  the  ground  that  it  is  wanting  in  due  pro- 
cess of  law,  and  that  new  test  received  emphatic  confirmatiott 
when  the  Court,  speaking  through  Mr.  Justice  Gray  in  Lowe  Jntke  Gnr't 
'■Kaaaaa,^  said:  "Whether  the  mode  of  proceeding  prescribed  '^' 
by  this  statute,  and  followed  in  this  case,  was  due  process  of  law, 
<iepends  upon  the  question  whether  it  was  in  substantial  accord 
>nth  Ike  law  and  usageof  England  BKFOKE  THE  Declaration  of 
Indefendemcb,  and  in  this  country  since  it  became  a  nation, 
tn  similar  cases." 

That  emphatic  refusal  to  recognize  as  a  correct  historical 
lest  the  condition  of  English  constitutional  law  as  it  existed  in 
1633  was  repeated  in  no  uncertain  terms  in  Twinii^;  v.  New 
1  163  U.  &  81. 
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joBtka  Jersey,*  when  the  Court,  spealdng  throi^h  Mr.  Justice  Moody, 

Mood/ivlew.  said:  "Second.  It  does  not  follow,  however,  that  a  procedure 
settled  in  English  law  at  the  time  of  the  emigration,  and 
brought  to  this  country  and  practiced  by  our  ancestors,  is  an 
essential  element  of  due  process  of  law.  IJ  tiuUvxre  so,  the  pro- 
cedure oj  the  fir  sikalj  0/  the  sewnteenth  century  would  be  fastened 
upon  American  jurisprudence  Uke  a  straight-jacket,  only  to  be 
loosed  by  constitutional  amendment." 

After  reading  the  foregoing,  what  student  of  American  con- 
Btituttonal  law  can  fail  to  perceive  that  the  clue  to  the  laby- 
rinth consists  in  a  correct  understanding  of  what  the  Engliah 
Constitution  really  was  when  its  basic  principles  passed  into  the 
state  constitutions  adopted  in  1776  and  shortly  thereafter. 
<M^  of  It-  Durii^  the  five  centuries  that  preceded  the  granting  of  the 

^^"™^  Great  Charter,  -the  principle  of  representation  was  actively 
employed  in  the  popular  courts  of  the  hundred  and  shire  in 
which  the  Ei^lish  people  were  trained  in  the  art  of  self- 
government.  From  the  very  b^inning  in  the  hundred  court 
appeared  the  reeve  and  four  select  men  from  each  township 
within  the  hundred ;  *  in  the  shire  court,  Uke  representatives 
appeared  from  each  township  within  the  shire,*  while  the 
twelve  senior  thegns  appeared  as  a  representative  body  in  the 
courts  of  both  hundred  and  shire.*  The  marvel  is  that  not 
until  after  five  centuries  of  such  training  did  it  occur  to  any  one 
that  just  as  the  reeve  and  four  select  men  could  be  sent  to 
speak  for  the  township  in  the  county  court,  two  knights  elected 
in  that  court  could  be  sent  to  speak  for  the  county  in  the 
national  assembly  at  Westminster.  The  first  expression  of  that 
Wiiaaf  ins.  idea  is  found  in  1213,  when  John  called  a  council  at  Oxford,  to 
which  the  sheriffs  were  directed  to  summoo,  besides  the  armed 
force  of  knights,  four  discreet  men  from  each  shire,  to  share  in 
the  King's  deep  speech  touching  the  affairs  of  his  kingdom,  to 
form,  in  short,  the  first  representative  Pariiament.' 

*  sit  U.  S.  loi.  Seealao  Bigdow,  But-ofProudmn. 

*  In  that  arm^meiit  appean      133. 

tlK  earliest  form  of  the  repreaent-  *  ^Uidnd,  tii,  sec.  3;  Cod.  Dipt., 

adve  principle.    Hen.  I,  vii,  tec*,  iv,  137. 

4,  7.    Stubba,  CoiuL  SitL,  i,  103,  *  "Quatuor  diicreto*  hoadnes  de 

note  I.  oomitatu  tuo  iliuc  venire  fadaa  ad 

*  That  fact,  left  questionaUe  in  noeadeundemtenniuumadloquen- 
the  laws,  is  praven  by  the  later  ptac*  dum  oobiacum  de  negotiia  regnl 
tice.  Mta.  I,  vii,  aeca.  4,  7;  li,  kc  2.  ooMri."  Lordi'  Beport,  App.  i,  p.  3. 
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To  Henry  Ill's  Pariiament  of  1254  the  dioees  knights  from  Wiitio(»54- 
tbe  Bbires  were  Bummoned  for  the  first  time  since  the  reign  of 
John.'  lo  order  to  conclude  the  arrangements  embodied  in  the 
"Miseof  Lewes,"  and  in  order  to  gain  a  broad  popular  basis  for 
his  government,  Simon  of  Montfort,  in  1265,  issued  the  writ  Wiitioltaes. 
for  his  famous  Parliament,  to  which  were  summoned  not  only 
two  discreet  knights  from  each  shire,  but  also,  for  the  first  time 
in  English  history,  two  representatives  from  the  dties  and  bor- 
oughs.' A  period  of  tliirty  years  then  elapsed  before  the  experi- 
ment was  repeated;  the  representatives  of  the  cities  and  towns 
were  not  again  summoned  until  Edward's  Great  Parliament  of  Gnu  FuGa- 
1395,  in  which  the  estate  system  in  England  readied  for  the  "*"'     '***■ 
first  time  its  full  and  final  development.  That  Parliament  — 
in  which  the  baronage  appear  in  person  and  the  dei^  and  the 
commons,  each  as  an  estate  of  the  realm,  in  the  persons  of  their 
chosen  representatives  —  completes  the  transition  in  the  con-  TnnMm 
stitution  of  the  national  assembly  from  a  feudal  council  to  a  ^0,0^11  to 
council  of  estates.*  The  time  had  now  come  when  the  supreme  coimdl  at 
question,  involving  the  right  of  the  nation  to  tax  itself, — a  *•*•**•■ 
right  which  the  barons  at  Runnymede  had  dearly  defined,  but 
which  the  struggles  of  eighty  years  had  failed  to  confirm, — 
had  to  be  settled  once  and  for  all  between  the  nation  and  the 
]Gng.   When,  in  1297,  Edward  I  predpitated  the  conflict  by 
attempting  to  tax  the  nation  without  its  authority,  it  met  him 
in  arms  under  the  leadership  of  the  earls  Bigod  and  Bohun, 
whodemanded  the  confirmation  of  the  charters,  supplemented  Canfimoti* 
by  certain  additional  artides,  all  of  which  were  confirmed  by  jr'"^_„ 
the  King  at  Ghent  on  November  5.*  The  new  artides,  thus 
solemnly  made  a  part  of  the  Constitution,  not  only  denounced 
all  of  the  unauthorized  taxation,  but  they  also  provided  that, 
irith  certain  exceptions,  no  taxes  should  thenceforth  be  imposed 
inthout  the  common  consent  of  the  realm  and  to  the  common 
profit  thereof.  Thus  by  the  rdocorporation  into  the  charters 

>  For  the  writ  He  lUd.  13.  giiad  tuned*  eommtimeoiuilio  orii»a- 

'  For  the  writ,  lee  Ilnd.  33;  Sded  biiur  i»  pramittis.    Lord^  Report, 

Charten,  415.  App.  i,  p.  66. 

■  Fratn  that  time  the  attendance  *  Fadtra,  i,  80.  The  charten  had 

of  rcfweaeBtativea  from  both  thires  beeaprevioudyconfirmedbytiupM^ 

and  towna  haa  been  continuoua  or  mmuj  on  the  I3tti  of  October.  Fad' 

neariy  wo;  both  knighti  and  bur<  era,  i,  879;  StatuUs  <4  Hie  Stalm, 

KCMea  are  aammoned  ad  faatnAmm  1,  114-119. 
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of  these  vital  limitatioiia  upon  the  royal  right  of  taxation, 
which  for  more  than  dgfaty  years  had  been  omitted  from  them, 
the  prolonged  struggle  inaugurated  by  the  barons  at  Runny- 
mede  ended  at  last  in  a  completely  successful  consummatitHi. 
The  exclusive  right  of  the  national  assembly  to  authorize  tax- 
ation was  now  fully  and  finally  recognized,  save  in  so  far  as 
that  right  was  limited  by  the  proviso,  "saving  the  ancient 
aids  and  prizes  due  and  accustomed."  ' 

Thus  it  appears  that  the  history  of  the  representative  system 
is  divided  into  two  epochs:  first,  that  in  which  the  reeve  and 
four  men  appear  as  representatives  of  the  township  in  the 
courts  of  the  hundred  and  the  shire;  second,  that  in  which 
the  representatives  of  the  shires  and  towns  appear  in  national 
parliaments.  At  the  time  fixed  in  the  writs  the  lords  spiritual 
and  temporal,  together  with  the  representatives  from  the 
shires  and  towns,  were  expected  to  appear  before  the  King  at 
Westminster  or  at  any  other  place  he  had  seen  fit  to  designate. 
Not  until  the  reign  of  Edward  I  did  Westminster  become  in  the 
full  sense  of  the  term  the  seat  of  government;  and  not  until  the 
reign  of  Edward  III  was  Parliament  definitely  divided  into  two 
houses.  In  1377  Sir  Thomas  Hungerford  was  chosen  Speaker, 
the  first  to  whom  the  title  and  position  were  definitely  assigned ; 
while  the  Chancellor,  not  necessarily  a  peer,  usually  presided  in 
the  House  of  Lords.*  The  clergy  of  the  two  provinces,  refusing 
to  be  jointly  assembled  as  an  estate  of  Parliament,  continued 
to  tax  themselves  in  th^r  provincial  convocations  until  after 
the  restoration  of  Charles  II,  when,  in  1664,  by  a  mere  verbal 
agreement  betweoi  Archbishop  Sheldon  and  Lord  Chancellor 
Clarendon,  an  arrangement  was  made  under  which  the  clei^y 
waived  thetr  right  to  tax  themselves,  and  ^reed  to  be  assessed 
by  the  laity  in  Parliament,  gaining  thereby  the  new  right  of 
voting  at  the  election  of  the  members  of  the  Ifouse  of  Commons 
by  virtue  of  their  ecclesiastical  benefices.*  Thus  the  fact  was 

*  By  that  proviM  the  King  refused  Pari.  Practice,  93  (and  note  4),  49, 
to  Bunender  bis  old  exchequer  rifcbta     943,  946. 

OvertbeaettlecBOnhisdomaiiilaiida,  >  TherCMlta  of  thisiDeiit  tevolu- 

■nd  over  the  tolls  traditionally  fixed  tion,  called  "the  greatest  alteration 
{euituma  anHqua) ,  thoK,  namely,  on  in  the  Constitution  ever  made  witb- 
wool,  hides,  and  leather.  See  out  an  express  law,"  were  distinctly 
Gneist,  £m(.  ParUameiU,  note  to  p.  lecognised  in  an  Act  of  EWtianient 
136  (Shee's  trans.).  passed  in  the  following  year  (16  and 

■  Sat.  Pad.,  ii,  574.   See   May,      17  Par.,  ii,  c  i). 
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fixed  that  the  Parliament  should  consist  of  two  houses  instead 
of  three.  At  first  the  Commons  were  permitted  to  participate 
only  in  taxation,  a  burden  that  drew  after  it  the  right  to  parti- 
cipate in  legislation.  Finally  Parliament  as  a  whole  established 
its  right  to  control  the  royal  administration,  to  impeach  the 
Ministers,  and  to  depose  the  King  himself  in  the  last  resort.  The 
deposition  of  Edward  II  was  settled  by  the  Parliament  of  1327, 
and  in  1399  the  same  procedure  removed  Richard  II,  who  was 
succeeded  by  Henry  IV,  the  first  king  of  the  House  of  Lan-  Acmrfon 
caster.'  Durii^  its  domination  it  was  that  the  immature  par- 
liamentary system  collapsed  through  a  set  of  causes  that  have 
a  history  of  their  own.  As  the  parliamentary  system  was  the 
outcome  of  the  estate  system,  the  collapse  of  the  one  naturally 
followed  the  collapse  of  the  other.  Under  the  favorable  con- 
ditions thus  presented,  by  the  paralysis  of  the  constitutional 
forces  by  which  it  had  been  so  long  held  in  check,  the  monarchy, 
upon  the  acces»on  of  Edward  IV,  lifted  up  its  head,  and  casting  Afxetdau 
off  the  fetters  by  which  it  had  been  bound  by  the  parliament-  y^^^  "* 
ary  system  on  the  one  hand  and  by  the  system  of  royal  admin- 
istradon  on  the  other,  entered  upon  a  fresh  career  of  auto- 
cracy which  was  not  destined  to  be  broken  until  the  days  of  the 
Stuart  kings.  ■  »       4 

A  p(Mnt  has  now  been  reached  from  which  it  is  possible  to  ori^  d  the 
review  the  advance  made  by  Parliament  during  the  period  that  £^^J^^ty 
intervenes  between  the  Norman  Conquest  and  the  end  of  the 
fourteenth  century.  During  that  period  the  feudal  councils 
that  gathered  around  the  Norman  and  Angevin  Idngs,  with 
authority  too  vague  and  shadowy  for  precise  definition,  are 
gradually  transformed  into  an  assembly  of  estates,  which  wins 
Dot  only  the  right  to  participate  in  taxation  and  legislation,  but 
to  supervise  and  control  the  entire  system  of  national  adminis- 
tration, and,  in  the  last  resort,  to  depose  the  King  himself.  At 
the  end  of  the  period  we  find  that  the  sum  of  governmental 
power  originally  vested  in  the  King  in  Council  has  been  vastly 
reduoed  by  the  operation  of  two  distinct  processes  of  sub- 
traction. In  the  first  place,  by  the  growth  out  of  the  continual 
council  —  which  soon  came  to  be  known  as  the  Curia  Regis  — 
of  the  common-law  courts  of  Kind's  Bench,  Common  Pleas,  and 

■  Upon  the  wh<^  subject,  att  The  Oripn  and  Groalh  iif  tkt  Eng.  ConsL, 
1,428-315. 
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Exchequer,  the  greater  part  of  the  judicial  work  of  the  Council 
was  permaneatly  transferred  to  three  distinct  tribunals,  each 
devoted  to  the  hearing  of  a  de&nite  class  of  causes.  And  when 
at  a  later  day  out  of  the  residuum  of  judicial  power  retained 
by  the  Council  was  developed  the  equitable  jurisdiction  of  the 
Chancellor,  the  judicial  functions  of  the  Crown  were  confined 
within  a  still  narrower  drde.  By  the  transfer  thus  brought 
about  of  the  greater  part  of  the  judicial  buaness  originally  dis- 
patched by  the  King  in  Council  to  the  great  courts  of  law  and 
equity,  the  central  administration,  in  its  judicial  aspect,  was 
transformed  into  a  govenrnient  of  law  as  distinguished  from 
a  govenunent  of  functionaries.*  Out  of  the  fusion  between  the 
central  administration  of  justice  vested  in  the  Curia  Regis  with 
the  local  administration  vested  in  the  shire-moots,  grew  the 
modem  courts  of  asdze,  in  which  the  itinerant  justices  still 
preside,  but  in  which  the  general  assembly  of  the  shire  is  repre- 
sented only  by  the  grand  and  petty  jurors  who  are  summoned 
by  the  sheriff  for  the  trial  of  civil  and  criminal  cases.  Only  by 
working  out  that  process  of  f uuon  between  the  system  of  royal 
law  radiating  from  the  Curia  Regis,  with  the  system  of  popular 
law  immemorially  administered  in  the  local  courts,  can  we 
understand  the  history  of  the  typcal  circuit  court  existing  in 
every  state  of  the  American  commonwealth,  in  which  all  cases 
at  common  law,  dvil  and  criminal,  are  disposed  of  by  a  judge 
with  the  aid  of  juries,  grand  and  petty.  By  the  side  of  that  sys- 
tem we  have  also  reproduced  the  equitable  jurisdiction  of  the 
English  Chancellor,  sometimes  vested  in  a  separate  tribunal, 
but  generally  in  a  court  havii^  common-law  powers. 

While  the  law  courts  were  thus  drawing  to  themselves  the 
control  of  the  bulk  of  the  judicial  work  originally  belonging  to 
the  King  in  Council,  the  assembly  of  estates  was  struggling,  as 
heretofore  pointed  out,  to  draw  to  itself  the  exclumve  control 
of  the  legislative,  taxative,  and  fiscal  business  of  the  kingdom. 
But  before  the  narional  assembly  was  in  a  position  to  essay  so 
great  a  task,  a  reorganization  had  first  to  be  effected  in  its  own 

>  "The  giianuitee  oC  the  suprem-  be«n  in  our  Byvtem  of  liberty  the 

key  of  the  law  leads  to  a  principle  naturvl  ptoductioD  of  a  tbort»B:h 

which,  K>  far  &•  I  know,  it  lias  never  government  erf  Uw  M  coutia-disdn- 

been  attempted  to  traiuplant  from  guished  to  k  government  (A  func- 

tbe  loil  inhabited  by  Anglican  peo-  tiooaries."  Lieber,  CkU  Liierty  and 

pie,  and  which,   neverthdeM,  has  S^-G<mrnm»iU,  91. 
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amstitutioQ,  a  result  brou^t  about  by  the  building-up  along- 
Btde  of  the  older  feudal  council  of  a  new  popular  body  compoeed 
of  representatives  of  the  shires  and  towns.  In  the  Parliament 
thus  reconstructed,  the  Commons  soon  ceased  to  be  mere  aux- 
iliaries of  the  baronial  body,  —  they  became  the  more  active 
and  aggressive  force  in  the  new  comtnnation.  And  yet,  when 
a  summing-up  is  made  of  the  results  of  the  two  processes  of 
subtraction,  the  important  fact  remains  thatneither  process  was 
exhaustive.  At  the  end  of  the  struggle  in  which  Parliament  did 
its  utmost  to  win  the  exclusive  control  of  legislation  as  well  as 
taxation,  there  still  remained  in  the  handsof  the  King  in  Coun- 
cil an  undefined  reserve  of  l^slative  power  for  a  long  time 
exercised  in  the  making  and  revoldng  of  a  class  of  temporary 
enactments  known  as  ordinances.  After  the  jurisdiction  of  the  < 
four  great  courts  at  Westminster  had  been  fully  established ,  an 
undefined  reserve  of  judicial  power  still  remained  to  the  Kingin 
Council,  a  reserve  out  of  which  at  a  later  day  grew  that  famous 
engine  of  the  York  and  Tudor  monarchy  finally  known  as  the 
Star  Chamber. 

When,  after  the  collapse  of  the  immature  parliamentary  sys-  Y«k 
tem  in  the  storm  and  stress  of  the  dvil  war,  the  House  of  York  ^^^ 
ascended  the  throne  in  the  person  of  Edward  IV,  he  was  careful 
to  stimulate  the  judicial  powers  of  the  Council,  whidi  he  finally 
converted  into  an  engine  of  tyranny.  So  far  as  constitutional 
historyis  concerned,  the  short  rdgn  of  Richard  III  is  a  mere 
episode.  The  real  successm  of  Edward  IV,  in  a  constitutional 
sense,  is  Henry  VI I .  The  despotic  policy  founded  by  Edward  was 
continued  by  Henry  and  his  successors,  who  systematized  and 
enforced  it  as  a  permanent  system  of  government.  From  the 
accession  of  Henry  VII  to  the  Revdution  of  1640  the  history  of 
the  Council  is  the  history  of  the  monarchy.  During  that  period 
tA  a  century  and  a  half,  both  the  law  courts  and  the  Parlia- 
ment crouched  at  the  feet  of  its  paramount  authority.  The 
soundest  critics  agree  in  the  conclusion  that  the  famous  Act  of 
3  Henry  VII,  c.  I,  was  only  intended  to  invigorate,  by  parlia- 
mentary sanction,  the  ancient  prerogative  criminal  jurisdiction 
of  the  Crown,  which,  as  early  as  the  rdgn  of  Edward  III,  we 
bear  of  the  "chancellor,  treasurer,  justices,  and  others  exer- 
dang  in  the  'ckambre  des  estoUes'  at  Westminster."  The  TbeSur 
powers  of  the  special  committee  or  court,  organized  under  the  C'>*°^"'' 


..Google 


88  TBE  AMERICAN  CONSTITUTION  [Ch. 

Act  of  3  Henry  VII,  c.  I,  after  maintaining  a  separate  existence 
for  about  fifty  years,  fell  back,  toward  the  close  of  the  reign 
of  Henry  VIII,  to  the  general  body  of  the  Council.  The  Act  of 
31  Henry  VIII,  which  gave  to  royal  proclamations  the  force 
of  law,  provided  that  offenders  against  them  might  be  punished 
by  the  ordinary  members  of  the  Council,  together  with  certain 
bishops  and  judges,  "in  the  star  chamber  or  elsewhere."  ^ 
FMm  '  From  the  accession  of  Edward  IV  down  to  the  fall  of  Wolsey, 
to  Watow'  ****  settled  policy  of  the  Crown  had  been  to  discourage  par- 
liamentary action,  by  callii^  the  estates  t<^:ether  only  on  rare 
occasions,  and  by  confiding  as  far  as  possible  the  entire  central 
administration  of  the  state  to  the  Privy  Council.  That  policy 
Ctnmwdi'i  Cromwell  suddenly  reversed  by  the  constant  employment  of 
■**  P*'"'*  Parliament  as  a  tool  through  whose  acta  the  papal  supremacy 
was  overthrown  and  the  church  stripped  at  once  of  its  estates 
and  independence.  Emboldened  no  doubt  by  the  fact  that  the 
Lords  were  still  a  subservient  and  spiritless  body  that  cowered  at 
the  feet  of  the  King,  and  that  the  Commons  were  largely  made 
up  of  members  nominated  directly  or  indirectly  by  the  Privy 
Oiuncil,  Cromwell,  so  far  from  shrinking  from  an  appeal  to  the 
estates,  was  keen  to  call  them  together,  year  after  year,  and  to 
force  upon  their  attention  every  possible  question  to  which  he 
desired  to  add  the  forms  of  legality  or  the  apparent  sanction  of 
popular  approval. 
CcJi^ae  at  With  tile  close  of  the  Middle  Ages,  every  effort  that  had 

'^^^^^  been  made  in  the  direction  of  representative  government  on 
Uie  ContiMot.  the  Continent  of  Europe  came  to  an  end.  Then  it  was  that  the 
free  constitutions  of  Castile  and  An^on  were  overthrown  by 
Charles  V  and  Philip  II ;  then  it  was  that  the  States-General 
of  France  met  for  the  last  time  (1614)  before  their  final  meet- 
ing (1789)  upon  the  eve  of  the  French  Revolution.*  But  the 
new  system  of  absolutism  reestablished  by  the  House  of  York 
and  perpetuated  by  that  of  Tudor  did  not  aim  at  the  aboli- 
tion of  the  older  forms  of  constitutional  life  by  which  the 
monarchy  had  been  fettered  for  more  than  a  century;  it  simfdy 

'  For  the  literature  touching  the  Prescott's  FkSip  II,  first  chapter  of 

biMocy  of  the  Star  Chamber,   lee  bookvi;  Sisiiioiidi,xiii,343;  Macau- 

Tlu  Origin  and  GrovOk  of  Ike  Eng.  lay,  History  of  En^nd,  i,  46-48: 

Coiut.,  a,  33-27  and  notea.  Freeman,  Growth  of  tie  En^ish  Con- 

•  Cf.  Robertson's  ChiirUt  V,  m,  stitution,  139. 
4341  Wataon'i  Philip  II,  iii,  333; 
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strove  to  extinguish  forever  the  vital  spirit  which  in  the  better 
days  had  made  them  actual  restraints  on  the  royal  authority. 

That  vital  spirit  would,  no  doubt,  have  been  extinguished  EntfiBh 
had  it  not  been  for  the  fact  that  just  as  the  long  night  of  *«>»»•««*■ 
political  reaction,  coexten^ve  with  the  York  and  Tudor  mon- 
archy, began  to  settle  down  like  a  blight  upon  the  growth  of  the 
English  Constitution,  the  dawn  of  the  Renais8an<»  began  to 
break  on  the  life  of  the  English  people.  While  Edward  IV  and 
Henry  VII  were  fastening  upon  the  island  kingdom  the  system 
of  absolutism  which  had  begun  to  prevail  throughout  the  Con- 
tinental nations,  the  main  body  of  the  people  were  beginning 
to  be  stirred  by  the  spirit  of  that  new  and  marvelous  en  of 
national  awakening  generally  known  as  the  Ei^lish  Renais- 
sance, —  a  term  which  must  not  be  confined  to  the  mere  Real  moonii 
revival  of  learning,  but  so  expanded  as  to  embrace  the  whole  "^ "" '"'™' 
process  of  mental  and  material  development  that  brought  to 
the  English  people  its  new  conceptions  of  philosophy  and 
religion,  its  new  understanding  of  government  and  law,  its 
reawakened  interest  in  the  arts  and  sciences,  its  new-bom 
activity  in  commerce  and  manufacture,  as  well  as  that  spirit 
of  discovery  and  adventure  that  widened  its  destiny  through 
conquest  and  colonization  in  another  hemisphere.  During  the 
period  in  which  Edward  IV  was  overawing  the  law  courts  and 
trampling  upon  the  Parliament,  the  "shining  seed-points  of 
light"  out  of  which  the  new  life  was  to  spring  were  beit^;  sown 
amid  the  embers  of  the  dying  mediaevaiism.  The  r^gn  of  mon-  Rdgn  of  mca- 

archy  in  England,  as  in  the  rest  of  Europe,  brought  with  it  ■V*'',''™*" 
...  1     1  >  1  •     1  with  It  peace- 

peace,  which  gave  a  marked  impetus  not  only  to  ^^iculture 

and  manufacture,  but  to  foreign  commerce.  The  shores  of  the 
Mediterranean  no  longer  marked  the  limits  of  the  maritime 
wcHid;  the  dominion  of  the  seas  had  already  begun  to  pass 
from  the  Italian  seaports  to  the  nations  bordering  on  the 
Atlantic  seaboard ;  the  great  era  of  discovery  and  conquest  had 
now  ctmie,  in  which  English  seamen  and  soldiers  were  soon  to 
bear  their  part.  During  the  sixteenth  century  the  Cabots,  Enofdis- 
Gilbot,  Barlow,  Armidas,  Drake,  and  Raldgh  braved  every  ^^^ 
hard^p  and  faced  every  danger  in  the  prosecution  of  Ameri- 
can discovery;  and  in  the  next  age  their  work  was  crowned  by 
the  brave  English  hearts  who  at  last  overcame  the  terrors  of 
the  wilderness,  and  laid  the  foundations  of  the  great  republic 
beyond  the  sea. 
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To  the  Stuarts  the  concUiar  eystem  of  the  Tudors  passed 
unimpaired  just  at  the  moment  when  that  system  was  becom* 
ing  unequal  to  the  task  of  governing  a  nation  that  had  already 
entered  upon  a  career  of  marvelous  development.  James  I  and 
Charies  I,  so  far  from  accepting  the  mismon  of  reform  thus 
naturally  ari^ng  out  of  changed  conditions,  not  only  con- 
tinued the  system  of  government  by  councils  the  Tudors  had 
bequeathed  to  them,  but  attempted  to  intenmfy  its  absolutism 
both  in  theory  and  practice.  What  the  constitution  of  the 
Council  was  in  the  days  of  Elizabeth  it  remained  down  to  the 
meeting  of  the  Long  Parliament,  and  during  that  period  its 
powers  were  stretched  to  a  greater  ettent  than  had  ever  been 
known  before.  Between  the  reviving  parliamentary  system, 
animated  by  the  new  and  aggres^ve  spirit  of  liberty  that  passed 
into  the  Commons  from  the  Renaissance  and  the  Reformation, 
and  the  waning  system  of  government  by  councils,  animated  by 
the  spirit  of  abaoIutiBm,  more  than  ever  intense,  derived  from 
James,  a  conflict  was  inevitable.  That  conflict  was  a  long  and 
bitter  one.  Not  until  after  the  completion  of  two  revolutions 
was  the  English  nation  able  Anally  to  subject  the  condliar  sys- 
tem, as  organized  by  the  Tudors  and  enforced  by  the  Stuarts, 
to  the  parliamentary  system  as  it  exists  in  modem  times. 

"Within  the  period  of  ten  years,  under  the  last  of  the  Tudors 
and  the  first  of  the  Stuarts,  two  trading  charters  were  issued  to 
two  companies  of  English  adventurers.  One  of  these  charters 
is  the  root  of  the  Ei^lish  title  to  the  East,  and  the  other  to  the 
West.  One  of  these  companies  has  grown  into  the  Empire  of 
India;  the  othra*  into  the  United  States  of  North  America."  > 
The  claim  of  the  English  Crown  to  the  territory  upon  which  the 
English  settlements  in  America  were  made  was  based  upon  the 
voyages  of  the  Cabots  made  aloi^  the  American  coast  during 
the  years  1497  and  1498.  The  first  patent  issued  totheCabots — 
the  oldest  surviving  document  connectingthetddlandwith  the 
new  *  —  gave  to  the  patentees  the  right  to  sail  under  the  royal 
enagn,  and  to  set  up  the  royal  banner  in  any  ne«4y  discovered 
land  as  lieutenants  and  vassals  of  the  King.  The  inchoate  right 

>  Bryce,  The  AmmioM  Common-  printed  In  the  HaUuyt  Sodety'i 

weaith,  i,  416.  edition  i:^  the  Dwen  Voyages,  and  in 

■  That  document,  which  is  dated  Rymer'a  Padera. 
5tb  March,  1495  (1496  new  style),  ia 
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thus  acquired  by  discovery  at  the  dose  of  the  fifteenth  century  Bn^h  title 
did  not  ripen  into  a  perfect  title  until  early  in  the  seventeenth,  *"  ■*"  ***^ 
vhen  the  permanent  EngUsh  settlements  in  America  were 
made.  In  order  to  regulate  the  competition  for  the  possession 
of  the  new  world,  and  to  avdd  conflicting  settlements,  and 
consequent  war  with  each  other,  the  European  nations  agreed 
"to  estaUish  a  prindi^e  which  all  should  acknowledge  as  the 
law  by  which  the  right  of  acquisition,  which  they  all  asserted,  Rule 
^ould  be  regulated  as  between  themselves.   This  prindple  r^lJI^^L 
was  that  discovery  gave  title  to  the  government  by  whose 
subjects,  or  by  whose  authority,  it  was  made,  against  all  other 
European  governments,  which  title  might  be  consummated  by 
possession."  ^  The  prindple  thus  established  assumed  that  the 
Indian  tribes  found  on  the  soil  were  mere  temporary  occu- 
pants. Accordii^  to  the  theory  of  the  Eng^sh  Constitution  the 
title  to  all  newly  discovered  lands  accrued  to  the  King  in  his 
public  and  regal  character,  and  the  exdu^ve  right  to  grant 
them  readed  in  him  as  a  part  of  the  royal  prert^ative:  "Upon 
these  prindples  rest  the  various  charters,  and  grants  of  terri- 
tory made  on  this  continent."  '  It  is  not  therefore  strange  that 
when  James  I  executed  the  great  title-deed  of  April  10,  1606,  jmm'* 
he  diould  have  conveyed  the  heart  trf  the  new  world  to  certain  ^^J"  ''e,^ 
patentees  just  as  if  it  were  a  royal  manor.  The  granting  dause  ' 

of  the  charter  is, "  To  be  holden  of  us,  our  heirs  and  successors, 
as  of  our  manor  at  East-Greenwich,  in  the  County  of  I&nt, 
lit  free  and  common  sotxage  only,  and  not  in  captte."  '   By 
the  charter  in  question  two  companies  were  formed,  and  to  the 
"First  Colony,"  or  London  Company,  as  it  is  usually  called,  i.ondoii 
he  granted  a  tract  of  land  frontii^  one  hundred  miles  on  C«>>p*oy- 
the  Atlantic  coast  and  extending  one  hundred  miles  into  the 
interior,  to  be  located  at  such  point  as  the  company  might 
select  between  the  thirty-fourth  and  forty-first  parallds  of 
north  latitude.  To  the  "Second  Colony,"  or  the  Plymouth  nnnoath 
Company,  he  granted  a  similar  tract  of  land,  to  be  located  ^ 
between  the  thirty-ninth  and  forty-fifth  parallels  of  north  lati- 
tude. In  the  intervening  belt  both  companies  had  the  right  to 

■  Hanhall,  C.  J.,  In  Jobnaon  v.         ■  See  Poore'a  Charttn  and  CoiuH- 
Mclntoeh,  S  Wlmt.  373.  tiMoHS,  part  ii,  p.  189a.    It  ia  also 

*  Taney,  C.  J.,  in  Martin  et  al.  v.      contained  in  Stith  and  In  Haxud'i 
Tfae  Lete  of  Wnddell,  16  Pfctcn,      Hist.  CoOectimu. 
409. 
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locate,  provided  that  neither  should  settle  within  one  hundred 
miles  of  the  other.  To  an  uncivilized  country,  such  as  America 
then  was,  English  subjects  carried  with  them,  as  thar  birth- 
right, the  laws  of  Et^land  existing  at  the  time  the  coloniza- 
tion took  place.^  The  foundation  of  the  entire  fabric  was  Eng- 
EngB*!**       lish  law,  the  original  charter  providir^  "that  all  and  every  the 
persons  being  our  subjects,  which  shall  dwell  and  inhabit 
within  every  or  any  of  the  said  several  colonies  and  planta- 
tions, and  every  of  their  children,  which  shall  happen  to  be 
born  within  any  of  the  limits  and  precincts  of  the  said  several 
colonies  and  plantations,  shall  have  and  enjoy  all  liberties, 
franchises,  and  immunities,  within  any  of  our  other  dominions, 
to  all  intents  and  purposes  as  if  they  had  been  abiding  and  bom 
within  their  own  realm  of  England  or  any  other  of  our  said 
dominions."  *   In  May,  1607,  the  London  Company  made  the 
settlement  at  Jamestown,  the  first  permanent  settlement  made 
London  Com-     by  Englishmen  on  the  soil  of  the  new  world.  In  1609  a  sep- 
nte't^^^      arate  charter  was  granted  to  the  London  Company  •  which 
of  1609.  gave  to  it  half  the  continent;  and  within  its  larger  domain  it 

had  power  to  govern  colonies,  subject  to  the  sovereignty  of  the 
King  and  their  rights  as  British  subjects.*    Out  of  the  vast 
expanse  thus  granted  to  the  London  Company  were  carved  the 
Domkimoftha  domains  finally  distributed  between  the  five  southern  colonies 
cdodo.  °^  Virginia,  Maryland,  North  Carolina,  South  Carolina,  and 

Geoigia.  Under  a  license  obtained  from  the  Plymouth  Com- 
pany a  Puritan  settlement  was  established  in'  1620  at  Ply- 
mouth, in  the  southeastern  part  of  what  is  now  the  State  of 
Massachusetts,  by  a  band  of  separatists  from  the  English 
Church,  who  had  for  a  time  dwelt  in  Holland,  prior  to  their  final 
departure  from  the  mother  country  to  their  New  England 
home.  North  of  the  Plymouth  settlement  was  established  at  a 

>  In  a  civilized  country  occupied  Coast  to  the  Northward,  two  hun- 

by  Englishmen,  the  laws  prevailing  dred  miles,"  and  "along   the  Sea 

at  the  dme  <rf  conquest  continue  Coast  to  the  Southward,  two  hun- 

until  an  alteiation  is  made.     Cf.  dred  miles,"  and  "up  into  the  Land 

Ta,y]oT,7Tit  Set^neecfjtuispmdtiue,  throughout  from  Sea  to  Sea,  West 

489,  and  notes.  and  Northwest,"  including  all  the 

■  CkarUrf  and  CotmWwMomj,  part  islands  within  one  hundred  miles  of 

ii,  pp.  1891-1893.  the  coast.    See  map  of  Virginia'a 

*  Ibid.  1893.  claim    under   charter   of    1609,   in 

*  The  new  grant  extended  from  Higher  History  of  tie  Utiiled  SMts, 
P<Hiit  Comfort  "all  along  the  Sea  by  H.  E.  Chambers,  p.  84. 
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little  later  day  another,  by  men  of  the  same  general  creed,  but 
ol  a  broader  culture,  which  in  March,  1639,  was  incorporated 
by  royal  charter  under  the  name  of  the  "  Governor  and  Company 
of  Meissacbusetts  Bay  in  New  England  "  —  a  charter  obtained 
in  order  to  put  at  rest  any  difficulty  as  to  the  title  of  the  colony 
or^nally  derived  from  a  grant  made  to  it  by  the  Council  of 
New  England.*  After  establishing  the  colony  of  Massachuaetta 
Bay,  into  which  the  Plymouth  settlement  was  finally  incor- 
porated, the  Plymouth  Company,  in  June,  1635,  surrendered 
its  charter  to  the  Crown,  and  out  of  the  territory  which  had 
been  granted  to  it  were  carved  the  domains  finally  distributed 
between  the  four  northern  colonies  of  Massachusetts,  Con-  Domain  of 
necticut,  Rhode  Island,  and  New  Hampshire.  Out  of  the  ^^^^^ 
march  or  borderland,  fixed  between  the  territories  of  the  two 
original  companies  by  the  original  grant  of  1606,  were  carved 
the  domains  of  New  York,  New  Jersey,  and  Pennsylvania,  DcBtuba  o(  the 
from  the  last  of  which  was  clipped  the  State  of  Delaware.  In  ^^^^ 
this  wise  the  heart  of  North  America,  which  passed  to  the  Ei^- 
lish  Crown  by  the  right  of  discovery,  was  granted,  as  any  royal 
manor  might  have  been  granted,  first,  to  the  two  trading  com- 
panies created  by  the  charter  of  1606,  and,  after  their  dissolu- 
tion, to  the  thirteen  colonies  that  united  in  the  making  of  the 
Declaration  of  Independence. 

Having  now  examined  the  title  to  the  soil  upon  which  the  Cokolei  nun 
English  colonies  in  America  were  planted,  some  reference  must  ^I^^^^Ok 
be  made  to  the  character  of  the  corporations  created  by  the  Cmm. 
Crown  under  whose  ordinances  the  settiers  oi^anized  self- 
governing  communities.  In  Ei^^nd  and  the  United  States,  as 
at  Rome,  all  corporate  organization  rests  upon  state  author- 
ity; and  everywhere  the  ideal  ccmception  of  the  juristic  person 
is  expressed  in  substantially  the  same  terms.  By  an  Ei^lish 
court  we  are  told  that  "a  corporation  aggregate  of  many  is 
invisible,  immortal,  and  rests  only  in  intendment  and  conader- 
ation  of  law.  It  has  no  soul,  neither  is  it  subject  to  the  imbecil- 
ities of  the  body" ;  *  by  an  American,  that  "acorporation  is  an 
artificial  being,  invisible,  intangible,  and  existing  only  in  con- 
templation of  law.  Being  the  mere  creature  of  law,  it  possesses 

*  For  the  hiitory  of  these  Kttle-  ■  The  caw  of  Suttoo'a  Hoqdtal, 

menti,  see  Nar.  and  Crit.  Hut.,  ui.      lo  Rep.  33  b. 
319^384- 
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only  those  properties  which  the  charter  of  its  creation  coofen 
upon  it,  other  expressly  or  as  an  incident  to  its  very  eziatence."  * 
In  England,  the  consent  of  the  Crown  ia  absolutely  necessary 
to  the  erection  of  a  corporation,  either  impliedly  or  expressly 
given.  "  A  corporation  may  bedisaolved,  (l)  byanact  of  Parlia- 
ment, i^ch  is  boundless  in  its  operations;  (3)  by  the  natural 
death  of  all  its  members,  in  case  of  an  aggregate  corporation; 
(3)  by  surrender  of  its  franchises  into  the  hands  of  the  sover- 
eign, which  is  a  kind  of  suicide;  (4)  by  forfeiture  of  its  charter, 
through  n^^ligence  or  abuse  (A  its  franchises,  in  which  case  the 
law  judges  that  the  body  politic  has  broken  the  conditions 
upon  which  it  was  incorporated,  and  thereupon  the  incorpora- 
tion is  void."  *  The  soil  upon  which  the  Ei^lish  colonies  in 
America  were  planted  was  granted  to  them  as  terra  regis  by  the 
English  Crown;  it  was  not  granted  to  them  as  folkland  by 
the  EngUsh  Parliament.* 

The  charters  under  which  the  colonial  governments  were 
organized  were  Ukewise  royal  grants;  they  were  not  conces- 
mons  from  the  English  legislature.  In  contemplation  of  Eng- 
lish law  the  whole  group  of  colonial  governments  in  America 
created  or  confirmed  by  royal  charters  were  mere  corpora- 
tions created  by  the  King,  and  subject  like  all  others  of 
their  kind  to  his  visitorial  power,  and  to  the  power  of  his 
courts  to  dissolve  them  in  a  proper  case  presented  for  the 
purpose.  In  1634  the  diarter  of  the  London  Company,  under 
which  the  setUement  at  Jamestown  had  been  made,  was 
brutally  revoked  through  a  legal  judgment,  "one  of  the  eaiiiest 
of  those  efforts  in  which  the  Stuart  reigns  were  so  fruitful, 
efforts  to  wrest  the  process  of  law  to  the  arbitrary  purposes  of 
the  Crown";  *  and  in  1684  the  charter  of  Massachusetts  was 
'  canceled  by  the  crown  judges  in  a  proceeding  b^un  by  scire 
facias.*  Until  some  cause  of  forfeiture  arose,  the  grant,  as 
between  the  Crown  and  the  patentees,  was  irrevocable,  —  it 
being  the  setUed  doctrine  of  English  law  that  after  a  grant  of 
corporate  powers  made  by  the  Crown  had  been  once  accepted, 
the  Crown  could  not  resume  the  grant  without  the  consent  of 

*  Dartmouth  CoQege   v.   Wood-         'Dttyk.En^kCohmetinAmut' 
ward,  4  Wheat.  636.  tea,  FtTpnia,  etc.,  183. 

■  BUckatoDe'*C0ii».,I,46i.  ■  SeePaUiey'a  JVaw£KC.,fil.39t- 

*  See  Essays  in  A.  S.  Lam,  91-93,     393. 
98-ioOb 
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those  in  iriiom  its  [wi'nleges  had  been  vested.'  The  irrevocable 
rights  thus  acquired  by  the  colonists  as  against  the  Crown  were 
revocable,  however,  at  the  bands  of  the  Parliament.  Under  the 
theory  of  the  Ei^lish  Constitution,  then  as  now,  "  Its  power  is,  The 
legally  speaking,  illimitable.  It  may  create  and  abolish  and  S?^^^^ 
chaise,  at  its  pleasure,  with  or  without  the  assent  of  the  people 
or  oorporadon  to  be  thereby  affected."  *  Subject  to  this  illim- 
itable power  of  the  Imperial  Pariiament,  the  EJLgliah  Crown 
(M^anized  upon  the  soil  of  the  new  wfH-ld  a  group  of  colonial 
governments,  whose  (Ufferences  of  internal  organization,  and 
whose  greater  or  leas  dependence  upon  the  Crown,  distin- 
guished them  broadly  from  each  other. 

Those  colonies  to  which  the  Crown  gave  most  sparingly  the  Hw  »]«i 
right  to  regulate  their  own  affairs  are  genersJly  known  as  royal  viniiii».~ 
cdonies,  —  a  ty{Hcal  representative  of  which  may  be  found 
in  the  colony  ot  Virginia,  whose  early  constitutional  growth 
happily  illustrates  the  general  process  of  evolution  through 
which  the  most  dependent  of  the  English  settlements  in  Amer- 
ica was  rapidly  transformed  from  a  servile  corporation  into 
a  self-governing  state  organized  upon  the  model  of  the  English 
kingdom.  The  government  of  the  London  Company,  whose 
diarter  granted  by  James  I  in  1606  contained  the  germs  of  the 
Virginia  constitution,  was  vested  in  a  resident  council  of  thir- 
teen appointed  by  the  Crown,  who  were  authorized  to  choose 
their  own  preadent,  and  to  govern  "according  to  sudi  laws, 
CHtlioances,  and  instructions  aa  shall  be  in  that  behalf  given" 
by  the  King.  The  resident  council  was  subject  to  the  control  of 
the  superior  council  in  England,  which  was  also  subject  to  the 
ultimateordainingpoweroftheKing  in  Council.*  In  the  spring  OnUidnB 
of  1609  this  complex  system  of  royal  government  was  relaxed  ^|^,^{n 
in  favor  of  local  control  through  a  reorganization  of  the  com-  CouadL 
pany,  whereby  the  non-resident  council  was  abolished  and  the 
government  of  the  colony  vested  in  a  single  resident  council 
nominated  by  the  King  in  the  first  instance,  but  vacandes 
in  which  were  afterwards  to  be  filled  by  a  vote  of  the  whole 
company.    Under    this  council  —  which  was  authorized    to 

t  Cf.  Dillon,  Mttmdpal  Corpora-      Council  and  the  law-matdi%  power 
iMmi,  i,  109, 3d  ed..  Mid  com  dted.      erf  the  King  in  Pariiameiit,  aec  The 

■  lUd.  no.  Orifttt  and  Growth  i^Om  EMg.  Const, 

*  A«  to  the  diitinction  between      i,  496-497. 
dw  ordaining  power  a(  the  King  in 
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diooee  a  governor,  and  "to  make,  ordain,  and  establidi  all 
manner  of  orders,  lawB,  directions,  instructions,  forms  and 
ceremonies  of  government,  and  nu^stracy,  fit  and  necessary 
for  and  concerning  the  government  of  the  said  colony  "  '  — 
the  \^ginian  settlement  became  almost  an  independent  and 
self-governing  community.  In  i6is  still  further  concesmons 
were  obtained  in  favor  of  the  company;  and  in  1619,  under  its 
instnictionB,  the  governor  summoned  an  assembly  of  burgesses 
from  the  several  hundreds,  counties,  and  plantations  embraced 
within  its  limits,  which  met  on  the  30th  of  July  in  the  chancel 
Fint  Amcricu  of  the  church  at  James  City  or  Jamestown.*  Thus  was  con- 
■Smto^o^  stituted  the  first  representative  legislative  assembly  ever  held 
in  America,  which  was  composed  of  twenty-two  burgesses  from 
the  eleven  several  towns,  plantations,  and  hundreds,  styled 
boroughs.  "The  local  assemblies  in  which  the  colonists  were 
represented  'were  not  formally  instituted,  but  grew  up  by 
themselves,  because  it  was  in  the  nature  of  Englishmen  to 
assemble'";  *  or,  as  Hutchinson  has  expressed  it,  "This  year 
[1619I  a  House  of  Burgesses  broke  out  in  Virginia."  *  The 
history  of  the  Mrg^nian  settlement  down  to  this  point  dearly 
illustrates  how  rafndly  even  a  royal  a>lony  slipped  from  the 
actual  grasp  of  the  Crown,  and  how,  in  its  internal  oi^aniza- 
tion,  it  involuntarily  reproduced  the  outlines  of  the  ancient 
The  colonr  u  Constitution.  At  the  base  of  its  local  organization  we  find  the 
•  nvradocdoQ  hundred  and  the  shire;  in  the  colonial  governor  we  have  a 
of  Hw  pimrt 

tute.  reflected  image  of  the  kingship;  in  the  Royal  Council  —  the 

House  of  Lords;  in  the  House  of  Burgesses  —  the  House  of 
Commons.  As  heretofore  pointed  out,  the  foundation  of  the 
whole  fabric  was,  by  the  terms  of  the  charter,  English  law.  In 
spite  of  the  wanton  proceedings  by  which  its  charter  was 
annulled  by  a  judgment  of  the  King's  Bench  in  1624,  and  its 
affairs  transferred  to  the  Privy  Council,  the  Virginian  settle- 
ment survived  as  a  royal  colony,  and  its  government  as  finally 
organized  was  vested  in  a  representative  assembly  chosen  by 
the  people,  in  a  royal  council  nominated  by  the  Crown,  and  in  a 
royal  gpvemor  armed  with  a  veto  power  upon  legislation.  Such 

t  Language  ol  the  Mcond  charter.  ■  Maine,  Pop.  Goftmmenl,  333, 

See  Charlers  and  Coiutitutiotu,  part  •  See  Seeley.   Tht  ExpoHiicn  ef 

ii,  p.  1899.  Enifand,  67. 

■  See  Nor.  and  CWf.  Hist.,  iii,  143. 
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was  the  general  structure  of  a  royal  colony,*  a  type  whidi, 
raiginally  represented  by  Vu^inia  alone,  came  to  be  the  pre- 
vailii^  type  before  the  severance  from  the  mother  country. 

In  the  same  sense  in  which  Vii^nia  stands  as  the  typical  Hkedtuta 
representative  of  the  royal  colonies,  Massachusetts  stands  as  J^LwSii^ 
the  typical  representative  of  the  oppo»te  class,  —  consisting  Mtu. 
of  Massachusetts,  Rhode  Island,  and  Connecticut,  —  gener- 
ally known  as  the  charter  colonies,  despite  the  fact  that  their 
foundations  were  laid  without  the  aid  or  sanction  of  charters  at 
all.  As  Tocqueville  has  expressed  it,  "in  general,  charters  were 
not  given  to  the  colonies  of  New  England  till  their  existence 
had  bec:ome  an  established  fact.  Plymouth,  Providence,  New 
Haven,  Connecticut,  and  Rhode  Island  were  formed  without 
the  help,  and  almost  without  the  knowledge  of  the  mother 
country."  *  It  may  therefore  be  said  that  their  free  constitu- 
tions were  older  than  their  charters.  The  royal  charter  of  1639, 
that  organized  the  group  of  New  England  ^ttlements  into 
a  oorporatioa  under  the  title  of  the  "  Governor  and  Company 
of  Massachusetts  Bay,"  and  then  authorized  them  to  regulate 
their  own  affairs  as  a  practically  independent  and  self-govern- 
ing community,  was  in  fact  nothing  more  than  a  recognition  of  B**  durta 
a  preexisting  state  of  things.'  The  government  of  the  Massa-  ^"^JS^ 
chusetts  colony  was  vested  by  the  charter  in  the  governor, 
deputy  governor,  and  eighteen  assistants,  all  of  whom  were  to 
be  annually  elected  by  the  freemen.  The  only  dependence 
under  which  the  colony  labored  at  the  outset  grew  out  of  the 
fact  that  it  was  subject  to  the  control  of  a  corporation  in  Eng- 
land comprised  of  those  by  whom  its  organization  had  been 
t»^ught  about.  With  the  extinction  of  that  corporation 
throu^  the  transfer  of  its  charter  to  America,  that  tie  was 

■  See  Chalmer's  InlndiielioH,  1,  and  which,  even  at  tbe  last,  only 
1^16.  made  use  of  the  royal  authority  to 

■  Democracy  in  Amtrica,  i,  45.  complete  the  Bymmetry  of  the 
Connecticut  haa  been  giai^iically  boundaries  it  had  fairiy  won  for  it- 
deacribed  a>  "a  state  which  waa  self."  See  Johnston,  "The  Genesia 
bom,  not  made,  which  grew  up  of  a  New  England  State,"  Johm 
by  natural  accretion  of  townships,  Hopkins  Studiet,  IBt  series,  xi,  6. 
which  formed  its  own  government,  ■  "  But,  if  it  be  not  a  paradox  to 
made  its  own  laws,  engaged  in  ita  ny  so,  tbe  constitution  of  Massa- 
own  alliances,  foi^ht  its  own  wan,  chusetta  was  older  than  the  existence 
and  built  up  its  own  body,  without  at  the  colony."  Doyle,  Englisk  Cata- 
tbewiUof  King,  Kaiser,  or  Congreee,  mesinAm.,  Puritan,  etc,  i,  104. 
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Mvered,  and  Massachusetta  became,  as  far  as  a  colony  could 
become,  an  independent  commonwealtli,  and  continued  to  be 
such  down  to  the  annullment  of  its  charter  in  1684  by  sort 
facias.  By  the  new  charter  granted  it  in  1691  its  original  inde- 
pendence was  much  curtailed  by  a  provision  which  gave  to  the 
Crown  the  right  to  appoint  a  royal  governor  with  an  absolute 

Cbuten  ti       veto  on  legislation.  Both  Rhode  Island  and  Connecticut  pre- 

^^^^J^    served  their  free  charters  unaltered  down  to  the  Revolution ; 

cot  raulnad.  and  even  then  —  so  completely  adequate  were  they  to  all  their 
wants  —  they  did  not  change  them.  The  charter  granted  to 
Connecticut  by  Charles  II  in  1662  was  continued  as  her 
organic  law  until  1818;  while  the  charter  granted  in  1663  to 
Rhode  Island  was  continued  as  her  organic  law  down  to  1842.* 

Tin  pmiide-  Between  the  royal  and  charter  governments  stood  a  middle 

class  known  as  proprietary,  which  approached  nearer  to  the 
latter  than  the  former  in  respect  to  their  freedom  from  royal 
control.  The  proprietary  system,  which  grew  out  of  the  idea 
that  the  work  of  colonization  could  be  better  accom[Jished  by 
private  individuals  than  by  fxirporate  enterprise,  rested  upon  a 
series  of  grants  made  by  the  Crown  to  one  or  more  proprietMV 
of  vast  tracts  of  land  coupled  with  an  almost  unlimited  power 
of  government  and  legislation.  The  first  proprietary  govern- 
ment that  bwe  fruit  was  that  of  Mar^and,  whose  constita- 
tional  history  begins  with  the  grant,  made  in  1632  to  the  first  * 
Lord  Baltimore,  of  the  tract  of  land  lying  to  the  north  of  that 
actually  settled  by  the  '\^rginia  Company.  By  that  grant  the 
proprietor  and  his  successors  were  not  only  invested  with  the 
title  to  the  land,  but  th^  were  also  authorized  to  make  laws 
with  the  assent  and  advice  of  the  majority  of  the  freemen  or 
their  representatives,  free  from  all  real  dependence  upon  royal 
authority.*  The  details  of  politjcal  organization  were  in  a  great 
measure  confided  to  the  discretion  of  the  proi»ietor,  v^oee 
original  conception  of  a  constitution  counted  of  a  governor, 
coundl,  and  primary  assembly,  —  a  veritable  Old-Ei^Usb 

*  See  Charien  OMd  CtmtlittitioHS,       oonittypaIatiiie;atidthepr>^Kietaiy 
fMiti,  p.  353;partu,  p.  iGoj.  wu  inveited   witb  all   tlie   niy«l 

■  Brfore  the  patent  paved  the  righta,  privil^M,  and  ptetogativca 

wmU  GeoTse  Calvert  died,  and  the  vrftlch  had  evN  been  enjoyed  by 

charter  waa  gnnted  to  hia  aon  Ce-  any  Biahop  of  Duriiam  within  hU 

cilius,  Mcand  Lord  BaltimoR.  county  palatine."    iVor.  cmJ  CM. 

*  "The   province   waa    made   a  BisL,  lii,  500. 
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gemote,  —  in  which  every  freeman  had  the  r^t  to  represent 

himsdf  and  to  vote.  Gradually  as  the  primary  plan  grew  in-  Piimaiy  pkn 
convenient  it  was  supplanted  by  a  representative  Bystem,  and  !^^^^^ 
in  1647  the  governing  body  was  divided  into  two  chambers,  the  trtUm. 
lower  consisting  of  an  elective  house  of  burgesses,  the  upper  of 
coundllorB  and  of  those  speedily  summoned  by  the  proprietor.* 

In  the  grant  to  the  proprietors  of  Carolina  we  find  the  same  . 
abaoluteness  of  sovereignty  over  the  land,  and  the  same  free- 
dom from  royal  ojntrol,  with  more  careful  provision,  however, 
in  favor  of  the  freeholders,  who  were  endowed  with  a  charter 
ri^t  '  to  participate  in  legislation.  Here  it  was  that  the  pro- 
priettH^  attempted  to  create  a  political  fabric  through  the  aid 
of  Locke,  —  a  philosopher  of  the  Social  Contract  School,  —  CwoUu. 
iriiose  Fundamental  Constitutions  quickly  illustrated  how  J^^j^^ 
vain  it  was  to  attempt  to  govern  Englishmen  by  a  paper  con-  ComtitudMia. 
stitution  *  whose  complicated  and  artificial  details  offended  the 
national  instinct  by  departii^  from  the  primitive  tradition. 
When  the  proprietary  system  is  viewed  as  a  whole,  the  great 
landlords  to  whom  the  original  grants  of  land  and  poUtical 
authority  were  made  must  be  looked  upon  as  the  mediums  or 
conduits  through  which  the  Crown  a>nveyed  to  the  colonists 
the  boon  (rf  local  self-government.  The  colonies  of  Maryland, 
New  York,  New  Jersey,  New  Hampshire,  Pennsylvania  (in- 
cluding Delaware),  Carolina,  and  Georgia  were  at  the  outset 
pro{»ietary.  But  as  the  proprietors  one  by  one  surrendered 
their  diarters  to  the  Crown,  they  were  all  transformed  into 
royal  colonies,  except  Maryland,  Pennsylvania,  and  Dela- 
ware, whidi  remained  proprietary  down  to  the  Revolution — 
subject  to  the  charter  right  of  their  governors  to  veto  legis- 
lation. 

Having  noted  the  external  relations  of  the  ccJonies  to  Crown  En^uid'i 
and  Parliament,  something  must  be  said  of  their  internal  organ-  j^*^^^^ 
ization.  The  statement  has  been  made  already  that  out  of  a  axOaa. 
union  of  town^pa  grew  what  was  finally  known  in  England 
as  the  hundred ;  out  of  a  union  of  hundreds  grew  the  modem 

*  Ab  to  the  hirtory  of  tbe  earty  ■  For  the  first  draft  of  the  contti- 

iwemblie*.  me  Nar.  and  Cril.  Hist.,  tntkoa,  att  CanoU,  ii,  361 ;  for  the 

Bi.  538-53ir  536.    See  abo  Doyle,  later  modificatioiia,  aee  the  Sk^es- 

Vtrgima,  etc.,  386-391.  bw7  Fapen,  under  the  yean   in 

■  See  Ckarttrs  ami  QnutiMimu,  which  tluy  vere  iMued. 
part  H,  p.  1393. 
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shire;  out  of  a  union  of  modem  shires  grew  the  English  Idng- 
dom.  The  power  to  subdue  and  settle  a  new  country,  and  then 
to  build  up  a  state  by  that  process  of  ^gregation,  constitutes 
the  streo^^  of  the  English  nation  as  a  colonizing  nation.  By 
that  process,  capable  under  favorable  geographical  conditions 
of  unlimited  expansion,  has  been  built  up  the  Federal  Republic 
>«l  '  of  the  United  States.  "  In  America ...  it  may  be  said  that  the 
^^  township  was  organized  before  the  county,  tiie  county  before 
the  state,  the  state  before  the  union."^  In  the  effort  to  re-create 
the  process  through  which  the  English  colonies  in  America  were 
made,  we  must  keep  steadily  in  view  the  process  through  which 
their  prototype  in  Britain  was  made.  The  elements  of  organ- 
ization in  both  were  the  same,  and  the  general  principle  upon 
which  such  elements  coalesced  was  substantially  the  same.  It 
may  be  stated  as  a  general  rule  that  the  English  colony  in 
America,  like  the  English  state  in  Britain,  represented  an 
ity  »nd  aggregation  of  counties,  and  that  each  county  represented 
^^  an  aggregationof  townships.  The  hundred — the  intermediate 
mmeot.  diviaon  between  the  township  and  the  county  —  appeared  in 
the  structure  of  some  of  the  colonies,  but,  being  unnecessary 
to  the  local  wantsof  the  new  land,  passed  out  of  view.*  Insome 
instances  the  colony  was  formed  by  the  coalescence  of  the  local 
communities  before  a  charter  was  granted ;  in  others  the  charter 
was  granted  first  and  the  colony  then  subdivided  into  districts 
as  the  local  communities  were  organized.  The  fruit  of  both 
processes  was  the  same  —  a  dependent  state  —  subdivided 
into  counties  and  townships  as  the  organs  of  its  local  adminis- 
tration. The  most  striking  fact  that  stands  out  in  the  history 
of  these  local  communities  in  the  new  land  is  that  wherever  the 
one  became  the  active  agent  of  local  admiiustration,  the  other, 
while  it  did  not  cease  to  exist,  became  dormant.  In  America 
the  county  and  the  township  did  not  appear  as  co-working 
agents  dividing  the  duties  of  local  administration  in  anything 
I  Tocqueville,  Democracy  in  Am.,  ordinate  aeries."  Addreta  of  Mr. 
i,  49.  "Upon  tbe  township  was  Lewie  A.  Morgan,  before  Ant.  Aaaoc. 
(□rmed  the  county,  composed  of  for  the  Adv.  of  Science,  BcMon, 
Kveial  towns  umilariy  oi^nized;  Aug.  36,  18S0. 
tkertate,  composed  of  seveialcoun-  'The  hundred  «d«ted  in  Vir- 
ties,  and,  finally,  the  Umted  States,  ginia,  Maryland,  and  maybe  dae- 
composed  of  several  states;  each  where.  See  Ingle,  "Local  Inst,  of 
organization  a  body  politic,  with  Va.,"  J.  H.  Studies,  3d  series,  ii-iii, 
definite  governing  powers  in  a  sub-      41,  Bacon,  Lawt  of  Maryland,  1638. 
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like  equal  proportions.  In  the  aorthem  colonies,  vhere  popu-  in  the  noitb- 
lation  became  dense,  and  where  the  active  spirit  of  the  EngUsh  ^  coioniei 
yeoman  and  trader  reproduced  a  system  of  political  life  as  btbewiitb- 
closely  organized  as  it  was  vigorous,  the  township  became  the  '^  ^ 
activeoigaaof  local  administration,  for  the  simple  reason  that  ^^^aient. 
its  cranpact  organization  was  better  adapted  than  that  of  the 
county  to  the  local  wants  of  New  Ejigland.  la  thesouthemcol- 
onies,  where  population  was  more  sparse,  and  where  the  south- 
em  planter  reprcxluoed  the  more  tranquil  life  of  the  English 
country  gentleman  who  had  little  or  nothii^  to  do  with  the 
life  of  towns,  the  county  became  the  active  organ  of  local 
administration,  for  the  reason  that  it  satisfied  all  of  the  pohtical 
wants  of  a  rural  population.^   While  the  township  was  thus 
overshadowed  in  the  southern  colonies  by  county  organization, 
the  New  England  county  maintained  nothing  more  than  a 
shadowy  existence  as  a  local  district  for  certain  judicial  pur- 
poses.* In  the  middle  colonies  the  two  opposing  systems  fought 
for  the  mastery,  and  the  result  was  a  composite  system  that  OsnpMite 
approached  nearer  than  either  to  the  original  model  by  divid-  2^°*° 
ing  between  the  town  and  county,  in  something  like  equal  cokmio. 
proportions,  the  duties  of  local  government. 

Durii^  the  ten  centuries  that  intervened  between  the  Teu-  Tbt  u»niU» 
tonic  conquest  and  settlement  of  Britain  and  the  making  of  the  !l^f^[°^ 
Ei^sh  settlements  in  America,  the  mark,  which  reappeared 
in  Britain  as  the  tun  or  township,  passed  through  a  notable 
transformation.    In  the  process  of  English  feudalization  the 
bnmship  was  transformed  into  the  manor  of  the  lord,  and  the 
once  free  townsmen  became  the  lord's  tenants,  while  the  greater 
part  of  the  andent  jurisdiction  of  the  tun-moot  passed  to  the 
manorial  courts.   And  more  than  this,  the  township  in  the 
home  land  became  involved  in  eccleaiasrical  as  well  as  feudal 
relations.   As  a  division  in  the  territorial  organization  of  the 
church,  the  township  became  the  parish,  and  as  such  its  bound- 
aries were  used  todefinethe  jurisdictionof  aangle  priest:  "all  nxpuUi 
busioeas  that  is  not  manorial  is  dispatched  in  vestry  meetings,  "^  "*  "*'' 
which  are,  however,  primarily  meetings  of  the  township  for 

>  Mr.  Freeman,  In  writing  to  the      There  the  lorni  waa  tbe  thing  when 
author   on   this   nbject,  mid:   "J      tbe  eity  bad  not  swallowed  it  up." 
found  ioViiBiniapeoirfetpokettf  the         ■  See  Waafabum,  JwJKiof  HuL  ^ 
tetaUy  am  they  do  heie.    In   New      Mast.,  31,  note  I. 
Fji|iI^.w^    tiie  county  aeemed  toet. 
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church  purposes."  '  In  that  way  the  tun-moot  had  ceased  to 
exist  aa  a  ungle  assembly,  and  its  jurisdic:tion  had  been  split 
up  and  absorbed  by  the  parish  vestry  and  manorial  courts 
IcMig  before  the  emigration  to  America  began.  It  is  tfaeFef(»«  a 
very  remarkable  fact  in  the  history  of  institutions  that  when 
the  settlers  of  New  England  reproduced  the  township  in  the 
new  world,  they  should  ,have  reproduced  it  in  its  original 
form,  unfettered  by  the  feudal  and  ecclesiastical  restraints  in 
which  it  had  been  encaged  ior  centuries.  As  a  brilliant  Ameri- 
can  scholar  has  expressed  it,  the  colonists  "ww  severed  now 
from  church  and  from  aristocracy.  So  they  had  but  to  discard 
the  eccienastical  and  lordly  terminology,  with  such  limitations 
as  they  involved,  and  rantegrate  the  separate  jurisdictions 
into  one,  —  and  forthwith  the  old  assembly  of  the  township, 
founded  in  immemorial  tradition,  but  revivified  by  new 
thoughts  and  purposes,  gained  through  s%es  <rf  political  train- 
ing, emerged  into  fresh  life  and  entered  upon  a  more  glorious 
care»."  •  The  government  of  the  New  Ei^and  town,  lilffi  that 
of  the  Old-English  township,  is  vested  in  the  town-meeting;  and 
"a  New  England  town-meeting  is  essentially  ^e  same  thing 
as  the  Homeric  ayop^,  the  Athenian  iKKkrftria,  the  Roman 
comitia,  the  Swiss  Landesgemeinde,  the  English  ftdk-^noot."  * 
The  fact  that  the  township,  stripped  of  its  feudal  aspect  as  the 
manu*,  and  of  its  ecclesiasrical  aspect  as  the  parish,  reappeared 
in  its  primitive  iorza.  upon  the  soil  of  New  England,  must  not, 
however,  lead  to  the  inference  that  it  did  not  elsewhere  appear  in 
each  of  its  discarded  characters.  The  evidence  as  to  the  origin 
and  structure  of  cAA  Maryland  manors  is  of  a  very  dear  and 
satisfactOTy  character.  There  even  the  court  baron  was  not 
wanting.  From  Bozeman  we  learn  that  "one  <^  two  rare  in- 
stances occurred  of  the  holding  of  both  courts  baron  and 
courts  ieet  in  two  distinct  manors."  *  In  St.  Clement's  mantw 


*  Pnemaa's  "Int.  to  Am.  Inst. 
Hlab,"  /.  H.  SuMa,  lat  leriei,  [, 
16. 

*  Bittory  ef  Marjtand,  U,  381. 
Tbereiii  we  are  told  that  "a  court 
baron  mu  held  at  the  manor  of 
St.  Gabriel  on  the  7th  of  March, 


1636,  by  the  stemid  of  the  lady  of 
the  manor  whoi  one  Mania  ICrke 
took  of  the  lady  d  the  manor  in  f  uB 
court,  by  ddivery  of  the  nid  vtew- 
srd,  by  rod  according  to  the  custom 
of  the  mH  taaaor,  one  mewuage, 
having  done  fealty  to  the  lady,  wa* 
thereby  admitted  tenant."  (MS. 
extncta  from  the  lecocda.) 
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a  court  leet  waa  held  at  intervab  between  1659  and  1673,  as 
appears  from  its  nUmuBcript  records  now  in  the  poesesaon  of 
the  Maryland  Historical  Sodety.'   The  evidence  is  equally 
dear  as  to  the  existence  in  New  York  of  the  manorial  system  tad  h 
in  its  Dutch  aspect.*  In '\^rsiuia  the  colony  was  first  created  as  ''**^"'- 
an  oitirety  and  then  subdivided  into  self-governing  districts 
as  rs^ndly  as  they  were  demanded  by  the  growth  of  popula- 
tion. When  the  county  had  finally  become  crystallized,  it  waa 
divided  into  parishes.  While,  as  a  general  rule,  the  paridi  was 
a  division  of  the  county  for  rdigious  purposes,  its  governing 
body,  the  vestry,  had  considerable  authority  in  civil  affairs,  inrgink 
The  vestrymen  were  originally  elected  by  the  parishioners  p"™* 
themselves  under  the  supervision  of  the  aheriff;  but  as  they 
were  chosen  for  an  indefinite  term,  and  as  it  was  provided  by 
statute  in  1661-61  that,  in  the  event  of  the  death  or  removal 
of  any  one  of  them,  his  [dace  should  be  filled  by  the  vestry 
itself,  the  governing  body  erf  the  Virginia  parish  ceased  to 
be  representative,  and  Uke  its  Ei^ish  parent,  hardened  into 
a  dose  corporation.* 

Such  was  the  general  nature  of  the  [wocess  of  reproduction  AnMrin** 
that  resulted  in  the  creation  of  the  thirteen  English  colonies  in  ^  ^^T 
America,  which,  upon  the  severance  from  the  mother  country,  kal'idcnce. 
rose  to  the  full  stature  of  sovereign  states.    In  coming  into 
being  they  originated  a  new  prindple  of  (institutional  law, 
America's  first  contribution  to  the  Sdence  of  PoUtics.  As  the 
aOoay  was  created  by  a  royal  charter  that  called  into  being 
a  subordinate  law-mahii%  body,  that  body  could  neither  vio- 
late the  terms  nor  transcend  the  powers  of  the  instrument  to 
iliidi  it  owed  its  existence.  In  colonial  times  "questions  some- 
times arose  .  .  .  whether  the  statutes  made  by  these  assemblies 
were  in  excess  of  the  powers  conferred  by  the  diarter;  and,  if 

*  Tbeae  records,  praented  to  tfw  Town  and  County  Gal.,  43,  48; 
(odety  by  CtA.  B.  U.  Campbell,  are  Ingle,  Locai  InstitnUoia  of  Fa.,  Bi- 
printedM  Ml  appendix  to  ClUifiary-  83.  For  the  tuBtoir  <A  the  hard- 
land  JloMM,  31-38.  ening  pnxxaa  in  En^and,  Me  Sir  T. 

*  See  "Dutch  Village  Commun-  Enkine  May,  ConsL  BiO.,  li,  461. 
itiea  oa  fbe  Hudson  River,"  Elting,  A  partial  remedy  for  that  abine  of 
/.  B.  StmiJM,  4tli  Riiea,  i,  13-16;  iMuodual  government  in  Engtand 
CanagbaB,  EUL  if  Ntw  NtHitr-  mJ  ■uppHed  in  1831  by  Sir  J. 
iMlf.  i,  330.  Uobhoitte'a  Vestiy  Act,  i  and  3 

*  See  Rev.  P.  Stan^ter'i  Biti.<^  WlLIV,c.tio. 
Brtarf  PorUI,  3d  ed..  4;  Chaaaittg, 
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ImnMtj  the  Statutes  were  found  in  excess,  they  were  held  invalid  by  the 
■tttTift?*'  (»iut8,  that  is  to  say,  in  the  first  instance  by  the  colonial 
courts,  or,  if  the  matter  was  carried  to  England,  by  the  Privy 
Council,"  '  After  the  severance  from  the  mother  country,  that 
power  to  annul  a  statute,  originally  vested  in  the  Privy  Coun- 
cil, was  dmply  assumed  by  the  supreme  courts  of  the  eman- 
cipated states.  On  May  lO,  1776,  the  Continental  Congress 
recommended  to  the  several  conventioaB  and  assemblies  of  the 
colonies  the  establishment  of  independent  governments  "for 
maintenance  of  internal  peace  and  the  defense  of  their  lives, 
liberties,  and  properties" ;  *  and  before  the  end  of  that  year  the 
StattcMHtiw-  greater  part  of  the  colonies  had  adopted  written  constitutions 
"""  "*  '''*'■  in  which  the  powers  of  the  state  were  restrained  by  a  set  of 
limitations  in  favor  of  the  rights  of  the  citizen  as  those  rights 
were  then  defined  in  English  constitutional  law.  But  no  one  of 
those  constitutions  gave  to  the  supreme  court  of  a  state,  in 
express  terms,  the  right  to  annul  an  invalid  enactment.  The 
judges  established  that  right  by  a  process  of  reasonii^  of  which 
BaillatcaKi  the  following  is  perhaps  the  earliest  example.  In  Com.  r. 
Mu^n^  Caton,*  a  case  that  came  before  the  Court  of  Appeals  of  Vir- 
ginia in  November,  1783,  Wythe,  J.,  said:  "Nay,  more,  if  the 
whole  legislature,  an  event  to  be  deprecated,  should  attempt  to 
overieap  the  bounds  prescribed  to  them  by  the  people,  I,  in 
administering  the  public  justice  of  the  country,  will  meet  the 
united  powers,  at  my  seat  in  this  tribunal;  and,  pointing  to  the 
constitution,  will  say  to  them  here  is  the  limit  of  your  author- 
ity; and  hither  shall  you  go,  but  no  further."  Rhode  Island 
retained  the  charter  granted  to  her  in  1663  as  her  constitution 
down  to  1843;  and  in  Trevett  v.  Weeden  an  act  was  declared 
void  in  1786  because  it  impaired  the  right  of  trial  by  jury 
guaranteed  by  that  charter.*  In  Bayard  v.  Singleton,'  decided 
by  the  Supreme  Court  of  North  Carolina  in  1787,  an  act  was 
likewise  annulled  because  destructive  of  the  right  of  trial  by 
jury;  and  in  Bowman  v.  Middleton,*  decided  by  the  Supreme 
Court  of  South  Carolina  in  1792,  it  was  held  that  an  act  passed 
by  the  colonial  legislature,  in  1712,  was  ipso  facto  void  because 

■  Bryce.  Tie  Am.  Cornmonwealtk,         *  See  COoley,  Const.  Lm.,  p.  36, 
1,  343.  note  I,  [or  commeDts  on  that  cue. 

*  See  Charters  and  QmtHMioiu,         ■  i  N.  C.  43  (i  Maitiii,  pt.  i,  p. 
>.  3-  48}. 

■  4  Call  (Va.),  5-31.  *  I  Bay,  393. 
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in  contravention  of  Magna  Carta.  Thus  the  principles  became  Cotudtutiraai 
fundamental  in  American  constitutional  law  (i)  that  every  i^J^ " 
state  legislature  is  endowed  by  its  very  nature  with  all  the  power, 
omnipotence  of  the  English  Parliament,  save  in  so  far  as  that 
omnipotence  is  restrained  by  the  express  terms  of  constitu- 
tional limitations; '  (3)  that  whenever  the  legislature  of  a  state 
violates  such  limitations,  its  supreme  court  possesses  the  inher- 
ent and  implied  power  to  annul  its  act  for  that  reason.  A  writ- 
ten constitution,  as  a  complete  system  of  limitations  upon  the 
powers  of  a  state  to  invade  the  "  rights  of  man,"  is  an  invention 
that  arose  out  of  the  politics  of  the  French  Revolution;  but  the 
right  of  a  court  to  aimul  the  act  of  a  state  when,  in  its  judg- 
ment, the  limitations  imposed  by  the  constitution  have  been 
exceeded,  is  purely  an  American  invention.    That  invention,  iDvoitlan 
originating  with  the  states,  as  above  set  forth,  was'  Ufted  into  J^'jS^te,. 
a  tUgher  sphere  when  the  easting  Federal  Constitution  was 
adopted.  A\^thout  any  repress  authority  whatever  from  that 
Constitution,  the  Supreme  Court  of  the  United  States,  by 
repeating  the  process  of  reasoning  originally  employed    by 
Chancellor  Wythe,  reached  the  conclusion,  for  the  first  time  io 
the  world's  history,  that  a  judicial  tribunal  can  put  the  stamp 
of  nullity  on  a  national  law  whenever  in  its  judgment  it  exceeds 
the  limits  of  the  national  Constitution. 

The  fact  that  the  soil  upon  which  the  English  colonies  in  Americ»ii 
America  were  planted  came  to  them  through  royal  grants,*  the  S^j^^^ 
fact  that  every  form  of  political  oi^anization  established 
thereon  rested  upon  royal  charters,  vere  the  foundation-stones 
upon  which  the  colonists  gradually  built  up,  in  the  light  of 
their  actual  experience,  their  theory  of  the  political  relations 
that  bound  them  to  the  mother  country.  Their  rights  as  Eng- 
Hshmen,  endowed  with  "all  the  liberties,  franchises,  and  im- 
munities of  free  denizens  and  natural  subjects,"  Sowed  from 
their  charters,  which,  as  between  themselves  and  the  Crown, 
were  irrevocable  though  not  non-forfeitable  contracts.  The 
earliest  form  of  direct  l^slative  control  to  which  any  of  the 
colonists  were  subjected,  in  the  form  of  ordinances  or  instruc- 

*  See  Codey's  Contt.  lAm.,  icfj  ies  was  not  in  the  people  of  England 
(Sthed.),aiulcuescited;ManBaiiii.  nor  in  tbe  state,  but  in  the  Cnnrn, 
State,  76  Ala.  60;  Davis  v.  State,  and  descended  with  it.  The  Crown 
68  Ala.  58.  alone  could  adl  or  ^ve  away  theae 

■  "The  title  to  the  Ei^lish  colon-      lands."  Nar,  and  Crtt,  Hia..  vi,  3. 
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tioaa  for  their  government,  emanated,  not  trom  the  law-making 
power  of  the  King  in  Parliament,  but  from  the  King  in  Council. 
And  at  a  later  day  when  the  colonial  assemblies  began  the 
work  of  l^iislatioo  on  their  own  accoimt,  the  validity  of  their 
enactments  depended,  not  upon  the  approval  of  the  &iglish 
Parliament,  but  upon  that  of  the  royal  governor,  who  stood  as 
the  ever-present  representative  of  his  royal  master.  Vfith  the 
founding  of  the  colonies,  and  with  the  orgacizatton  of  their 
political  systems,  the  Crown  had  everything  to  do,  the  Parlia- 
ment practically  nothing.  Apart  from  the  oiatrol  which  it  had 
exerted  from  the  beginning  over  their  external  a&irs  in  mat- 
ters of  trade  and  navigation,  the  colonies,  prior  to  the  latter 
part  of  the  eighteenth  century,  had  not  been  drawn  within  the 
widening  drde  of  its  imperial  authority.  The  whole  tendency 
of  their  eariy  experience  was  to  lead  the  colonies  to  believe 
that  the  Crown  was  the  only  tie  that  bound  them  to  the 
mother  country;  that  to  each  one  of  them  the  IGng  stood  in 
the  direct  relation  of  chief  executive;  that  to  him  alone  duties 
were  due;  and  that  the  only  proper  mediums  of  communica- 
tion between  the  Crown  and  colonies  were  the  o^onial  parlia- 
ments. In  their  local  l^datures  the  colonists  had  learned 
how  to  tax  themselves,  and  how  to  regulate  their  home  affairs 
through  laws  of  their  own  making.'  Lodng  «ght  of  the  fact 
tiiat  Ei^and  had  grown  into  an  empire  since  the  work  of 
colonization  b^an,  the  colonists  clave  to  the  earlier  concep- 
tion which  regarded  the  home  Parliament  simi^y  as  the  legis- 
lative organ  of  the  United  Kin^om.  As  such  they  held  that 
it  had  no  right  to  invade  the  jurisdictions  of  th«r  colonial 
assemblies  in  order  to  legislate  directly  upon  their  internal 
concerns. 

While  remoteness  and  sdf-^nterest  were  alike  inteosifyii^ 
in  the  colonial  mind  this  reasonable  yet  narrow  comsption, 
the  growth  of  En^sh  dominion  was  leading  Engli^  states- 
men at  home  to  elaborate  a  theory  which,  in  the  gmgeous 
language  of  Burke,  clothed  the  English  Parliament  with  an 
"imperial  character,  in  which,  as  from  the  throne  of  Heaven, 
she  superintends  all  the  several  inferior  legislatures,  and 
guidesand  controls  them  all  without  annihilatingany."*  Id  the 

■  That  b  wdl  put  by  Flake  In  71*  *  Speech  on  Ameiku  tucatioii, 
Crilieal  Ptrtod,  63.  Afnil  19,  1774- 
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hands  of  a  practical  tax-loving  statesman  like  Grenville  this 
imperial  theory  was  not  confined  to  mere  supervision;  in  such 
bands  it  was  held  to  mean  that  the  Imperial  Parliament  could 
at  any  moment  override  the  acts  of  the  colonial  asaemblies, 
without  consultiog  their  wishes  at  all,  and  tax  and  l^slate  for 
the  people  of  Massachusetts  and  Virginia  just  as  it  could  for 
the  people  of  Kent  and  Middlesex.  Out  of  the  conflict  that  Ont  d  the 
finally  arose  between  the  English  and  ccrfonial  theories  as  to  the  ^^^J^ 
practical  omnipotence  of  the  Imperial  Parliament  over  sdf-  Sevduiiaa. 
governing  communities  beyond  the  four  seas,  grew  the  war  of 
the  Revolution,  and  the  severance  of  the  colonies  from  the 
mother  country.^ 

■See   Green's  BUtement  ^  the  tliat  stated  by  Turgot,  who  taid  that 

conflicting  theories,  ^Mf.  (ffthtEng.  "colonies  are  like  fruits,  which  ding 

P»»tl*i  ivi  336-330.  Wfaik  the  con-  to  the  tne  only  till  tbcy  ripen.  As 

Set  of  theory  as  to  the  jurivlic-  soon  as  America  can  take  care  ot 

tionof  the  Imperial  Pftriiament  was  Itself,  it  will  do  what  Carthage  did." 

tbevisiUe  and  technical  cause  of  <EiimsdeM.Tnrtot{Pan»,lBo^il), 

■fwiatlon,  was  not  the  nal  cause  ii,  19,  66. 
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CHAPTER  IV 

FBDBRALISU  AS  A  SYSTEM  OF  GOVERNlfENT 

The  physit^raphy  of  North  America  predetermined  the  fact 
that  the  thirteen  emancipated  colonies  were  to  unite  in  a 
federal  and  not  in  a  consolidated  state.  The  group  of  colonial 
commonwealths,  as  they  appear  upon  our  Atlantic  seaboard 
toward  the  close  of  the  eighteenth  century,  were,  in  internal 
oi^:anization,  a  substantial  reproduction  of  that  older  group 
of  heptarchic  Idi^oms  as  they  appear  in  Britain  in  the  ninth. 
And  yet,  despite  that  Ukeness,  the  younger  group  in  their 
efforts  at  union  were  unable  to  look  to  the  old^r  group  for  light 
or  guidance,  for  the  reason  that  the  widely  different  geo- 
graphical conditions  by  which  they  were  respectively  sur- 
rounded had  prescribed  for  each  a  widely  different  destiny. 
Confined  within  the  narrow  and  impassable  bounds  of  an 
island  world,  it  became  the  manifest  destiny  of  the  Ei^Iish 
states  in  Britain,  advancing  in  the  path  of  political  £^;grega- 
tion,  to  coalesce  in  the  formation  of  a  angle  consolidated  king- 
dom. Situated  on  the  shores  of  an  almost  boundless  continent, 
it  became  the  manifest  destiny  of  the  English  states  in  America, 
advancti^  in  the  path  of  political  confederation,  to  unite  ia 
the  flexible  bonds  of  a  federal  system  capable  of  almost  unlim- 
ited expansion.' 

In  order  the  more  clearly  to  comprehend  the  process  through 
which  federalism  has  finally  taken  on  in  America  its  most 
perfect  form,  it  will  be  helpful  to  glance  for  a  moment  at  its 
history  as  a  system  of  government  prior  to  the  making  of  its 
last  and  most  successful  experiment.  A  federal  union  may  be 
d^ned  to  be  the  joining-together  of  sovereign  states  under  any 
form  of  confederation  more  permanent  than  a  mere  alliance, 
wherein  each  state  surrenders  a  part  of  its  sovereignty  for  the 
common  good  of  all,  without  the  surrender  of  its  individual 
right  to  r^;ulate  such  internal  affairs  as  coocem  it  only.  It  is 
tlie  very  opposite  of  that  kind  of  union  which  is  brot^ht  about 
>  Sec  Fiake,  Am.  PoMicai  Idtas,  chap.  UL 
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by  the  incorporation  «*  fusioo  of  two  or  more  states  or  cities 
into  a  stifle  body  with  equal  rights  common  to  all.  The  ideal 
of  a  perfect  federal  govemmeat  may  be  defined  to  be  one 
which  is  but  a  single  state  in  all  matters  that  concern  the 
federal  body  as  a  whole,  and  yet  a  group  of  states  perfectly 
independent  in  all  nmtters  which  concern  each  member  of 
the  group  as  a  local  self-governing  community.  To  the  ideal  Aaldeallobnl 
federal  government,  the  federal  commonwealths  that  have  ' 
actually  existed  in  history  can  only  be  regarded  as  more  or 
less  close  approximations.   Out  of  the  entire  group  of  such 
commonwealths  four  have  been  specially  commended  for  study 
to  students  of  the  history  of  federal  government,  for  the  reason 
that  their  constitutions  illustrate  the  closest  approaches  that 
have  BO  far  been  made  to  the  perfect  federal  ideal.  These  four  Fom  noubla 
are  the  Achaian  Le^ue  (b.c.  381-146),  tih*Confederation  of  the  ««««d»»- 
Swiss  Cantons  (from  1391);  the  Seven  United  Provinces  of 
the  Netherlands  (1579-1795) ;  and  the  United  States  of  North 
America  (from  1789).'   In  coi^dering  the  internal  structures 
of  these  more  perfect  federal  systems  a  sharp  distinction  must 
be  drawn  between  those  in  which  the  central  power  deals  only 
with  the  government  of  states  as  states,  and  those  in  which  the 
central  power  acts  direcdy  upon  all  citizens.  Aoxirding  to  the 
manner  in  which  the  central  power  exercises  its  special  func- 
tions federal  governments  are  usually  divided  into  two  classes. 
Those  in  which  the  central  power  is  only  authorized  to  issue 
requi^tions  to  the  state  govmunent  for  each  to  cany  out  are 
known  as  "confederated  states,"  while  those  which  are  sover-  CoofadenMd 
«gn  within  th^  spheres,  and  which  can  enforce  such  sover-  ******* 
dgnty  directly  upon  every  citizen,  are  known  as  "composite  CMoporfte 
states."  * 

When  we  turn  to  the  Mediterranean  world  in  which  the  Sd-  The  Gnck 
ence  of  Politics  was  bom,  we  there  find  the  dominant  political  y^^^"'"*' 
idea  embodied  in  the  independent  city  —  the  dty-common- 
wealtb  —  whidi  stood  toward  all  other  cities  as  a  sovere^ 

■  See  Freem&n,  Hittory  ^  Federal  viOe  Mys  the  govennnent  of  the 

Gottmment,  1,  5,    6,    11,    la,  and  United   States  U   neither   exactly 

ttotes.  national  nor  exactly  federal:  it  ■• 

*  Aa  to  that  diBtinctkm,  tee  J.  S.  a  novel   thing,  —  "un  gfttBtntemeiU 

Mill,  Bep.  Gott.,  p.  301;  Prof.  Bar-  MuttonaJ  ineompUL"  Se«  upon  the 

nafd,  Lectitres  m  Amtriean  War,  whole  subject,  7b  FtderaUO,  nos. 

Oxford,  1861.  pp.  6a-73.    Tocqne-  xxxviii,  zxnx. 


..Google 


THE  AMERICAS  COSSTITVTIOS 


[C& 


state  whose  internal  affaitB  were  regulated  by  its  owo  domestic 
cxmstitution.  Such  was  the  only  o(»iception  of  the  state  with 
which  Aristotle,  the  acknowledged  founder  of  political  sci- 
ence,^ was  acquainted;  and  in  obedience  to  his  practical 
temper  he  made  a  collection  called  the  "  ConstitutionB,"  *  sup- 
posed to  have  contained  a  description  of  the  codes  of  a  hundred 
and  fifty-eight  city^tates  bounded  by  their  own  walls,  and  like 
the  mediserval  republics  of  Italy,  living  for  centuries  in  ught  of 
each  other  without  a  thought  of  union  ocept  through  conquest 
of  the  weaker  by  the  stronger.  Not  until  the  Maoedoniaa 
supremacy  raised  up  a  military  emfnre  on  thdr  own  frontier, 
stronger  and  far  more  dangerous  than  that  of  Persia,'  did  the 
statesmen  of  Greece  learn  the  necesuty  of  confederation  for 
the  safety  of  their  isolated  and  self-governing  dty  commun- 
ities. Of  such  unions  the  two  most  celebrated  were  the  Achaian 
and  the  £tolian  leagues.  The  scholars  who  have  in  our  own 
time  [Kissed  beyond  the  Greece  of  Thucydides  (471-400  B.c.) 
to  the  Greece  of  Polybios  *  (about  floj-iai  B.C.),  who  have 
passed  beyond  the  period  in  which  the  independent  dty^ooin- 
monwealth  was  the  dominant  political  idea  into  the  less  bril- 
liant period  of  Hellenic  freedom  occupied  by  the  history  of 
Greek  federalism,  have  at  last  put  before  us  in  a  tai^ble  form 
the  history  of  at  least  one  ancient  federal  league  whose  internal 
structure  entitles  it  to  be  ranked  among  "composite  states." 
Careful  analysis  of  the  constitution  of  the  Achaian  League 
seems  to  have  clearly  established  the  fact  that  its  government 
was  really  national ;  that  there  was  an  Achaian  nation,  with  a 
national  chief,  a  national  assembly,  and  national  tribunals ;  that 
every  Aduuan  citizen  owed  a  direct  allegiance  to  the  central 
authority  as  a  citizen  of  the  league  itself,  and  not  merely  of  one 
of  the  cities  that  composed  it.'  The  supreme  power  was  vested 

>  See  Pollock,  Bid.  Sdaut  ef 
Poktia,  I. 

*  TtM  fngment*  that  leiwUii 
luv«  been  collected  and  annotated 
by  Neumann,  and  are  coBtained  in 
Bekker"!   Oxford  edition   of  Aria- 


■  Mr.  Freeman,  after  refemng  to 
Grote'a  depreciation  ol  Tht  Gtmu  ef 
PUybiot  (xii,  537-350),  lamenta  the 
fact  that  hit  great  woric  "lies almost 


untouched  In  '  our  univerBltles." 
Ftd.  Goat.,  pp.  919-337,  note  I.  For 
Mommsen's  estimate  Ol  PolyUoa 
as  an  birtorian,  see  SJhmtdie  G«- 
*cMeM«,  ii,  437. 

*  "The  Achaian  League  was,  in 
German  technical  lanBuage,  a  £«« 


bund."  Freeman,  HisL  of  Ftd,  GtA^ 
i,  359.  citing  Helwii^,  337. 
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in  a  single  primary  assembly  that  met  at  stated  intervals,  and 
in  a  general  i%rpajrrfy6i)  elected  for  a  stated  term  like  the 
Anserican  Prende&t,  who  was  aaaiated  by  ten  magistrates,  who 
fwmed  aroimd  him  a  permanent  cabinet  ch*  council.  Although 
the  central  assembly  did  undoubtedly  levy  federal  taxes  FedoUtuM 
(ai  Kowal  titrtftopai,),^  the  probabilities  are  that  such  taxes  ^!|^^ 
w«e  collected  not  by  federal  tax  collectors,  but  through  the 
requisition  system  under  which  each  city  was  permitted  to 
raise  its  quota  through  its  own  local  machinery.  The  Achaian 
League  can  therefore  only  hold  its  place  among  "composite 
states ' '  by  virtue  of  the  fact  that  its  national  government  acted 
directly  on  the  citizen,  and  not  by  reason  of  the  fact  that  it  had 
passed  beyond  the  requisition  st^^  to  that  in  which  a  federal 
government  collects  its  taxes  through  the  direct  agency  of  its 
own  officers.  And  yet,  whatever  general  resemblance  may  be 
traced  between  the  Achaian  League  (the  product  of  a  union 
(A  dty-commonwealths)  and  the  United  States  (the  product  of 
the  union  of  modem  states),  the  fact  remains  that  the  his-  NoeoDidoqi 
tory  of  the  one  had  no  direct  or  conscious  influence  upon  the  ^^|^^** 
making  of  the  other.  In  1787  the  history  of  Greek  federalism  1 
was  really  a  sealed  book.    Such  scanty  knowledge  as  the 
founders  did  possess  seems  to  have  been  chiefly  drawn  from  the 
little  work  of  the  Abb£  Mably,  "  Observations  sur  I'histoire  de 
Gr6ce."'  The  "History  of  Greek  Federatioas,"  first  written 
by  Edward  A.  Freeman,  did  not  appear  until  the  publication 
of  the  first  vtdume  of  bis  great  "  History  of  Federal  Govern- 
ment" in  1863.    The  lack  of  knowledge  on  the  subject  ia 
frankly  confessed  by  Madison  and  Hamilton  who  have  tokl  us  in 
the"  Federalist"  'that  "could  the  interior  structure  and  regular 
operation  of  the  Achaian  League  be  ascert£uned,  it  is  probable 
that  more  light  m^ht  be  thrown  by  it  on  the  science  of  federal 
government  than  by  any  of  the  like  experiments  with  which 
we  are  acquainted."  The  only  federal  gov^nments  with  whose  FonndanaBtr 
intemalorganizationsthebuildersof  our  Federal  Republic  were  J^^Jj 
really  familiar,  and  whose  histories  had  any  practical  effect  Imsdm. 
nptm  their  work,  were  those  that  had  grown  up  between  the 
Low-Dutch  communities  at  the  mouth  of  the  Rhine,  and 
between  the  High-Dutch  communities  in  the  mountains  of 
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Switzerland,  and  upon  the  plains  of  Germany.'  Down  to  the 
making  of  the  secx>nd  Constitution  of  the  United  States  the 
Confederation  of  Swiss  CantiHis,  the  United  Provinces  of  the 
Netherlands,  and  the  German  Confederation  really  represented 
the  total  advance  made  by  the  modem  world  in  the  structure 
of  federal  governments.  Such  advance  was  embodied  in  the 
idea  of  a  federal  system  made  up  of  a  union  of  states,  cities,  or 
districts,  representatives  from  which  composed  a  single  federal 
assembly  whose  supreme  power  could  be  brought  to  bear  not 
upon  individual  citizens,  but  only  upon  states  or  cities  as  such. 
The  fundamental  principle  upon  which  all  such  fabrics  rested 
was  the  requisition  system,  under  which  the  federal  head  was 
simply  endowed  with  the  power  to  make  for  federal  purposes 
requisitions  for  men  and  money  upon  the  states  or  dtiea  com- 
poung  the  league,  while  the  states  alone,  in  their  corporate 
capacity,  possessed  the  power  to  enforce  them. 

Durii^  the  immense  interval  that  divides  the  histtny  of  the 
andent  Greek  leagues  from  that  of  the  comparatively  modem 
Teutonic  lef^ues,  the  andent  conception  of  the  state  as  a  dty- 
commonwealth  gave  way  to  the  modem  conception  of  the 
state  as  a  nation  occupying  a  definite  area  of  territory  with 
fixed  ge<^raphical  boundaries,  the  state  as  known  to  modem 
international  law.*  That  conception  gradually  arose  out  of  the 
settlements  made  by  the  Teutonic  nations  upon  the  wreck  of 
the  Roman  Empire.  At  the  time  Tadtus  wrote,  the  typical 
Teutonic  tribe  (cwUas)  waa  a  distinct  commonwealth,  the 
I  largest  and  highest  political  aggregate.  Not  until  nearly  a 
century  later  were  these  scattered  tribes  gathered  into  laig;er 
wholes — into  natimis.*  When  that  st^ewas  reached,  when 
tribes  were  fused  into  the  higher  political  unit,  the  nation,  the 
primitive  Teutonic  conception  of  the  state,  widened  into  its  full 
and  final  development.  But  another  stage  of  growth  had  yet  to 
be  passed  before  the  new  unit,  which  thus  arose  out  of  an  aggre- 


»  See  Fedtralitt,  noi  luc,  n. 

■  Taylor,  IntenuUional  PiMie 
Lav,  chap,  ii,  "The  Modem  State 
■■  the  Nation." 

*  Zeuas,  Die  Deutscken  und  die 
NaMarMmme,  pp.  303,  304.  In 
the  Mediterranean  peninsulaa  the 
product  of  a  anion  erf  tribea  wu  a 


dty.coiniix»iwcaIth,  —  in  Teutonic 
lands  the  product  of  a  union  of  tribe* 
was  not  a  dty  at  all,  but  a  oation. 
"The  Teuton!  paaaed  from  the  tribal 
Mage  into  the  national  stage  with- 
out ever  going  through  the  city 
•tage  at  alL"  Comparatifc  PaUtia, 
101. 
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8:atioo  of  tribes,  reached  the  full  modem  conception  of  the 
state  as  a  nation  possessing  a  definite  portion  of  the  earth's 
surface  with  fixed  get^raphical  boundaries.  The  fact  must  be 
hone  in  mind  that  the  primary  bond  uniting  the  people  who 
composed  a  Teutonic  nation  was  a  personal  one;  the  national 
king  was  first  among  the  people,  the  embodiment  of  the  na- 
tional being,  but  not  the  king  of  a  particular  area  or  region  of 
territory.  The  idea  of  soveragnty  was  not  associated  in  the 
Teutonic  mind  with  dominion  over  a  particular  portion  or  sub- 
division of  the  earth's  surface.  The  Merovii^ian  line  of  chief- 
tains were  not  Kii^  of  France,  they  were  Kings  of  the  Franks ; 
Alaric  was  King  of  the  Goths  wherever  the  Goths  happened  to 
be,  whether  upon  the  banks  of  the  Tiber,  the  Ta«us,  or  the 
Danube.'  The  leading  idea  which  seems  to  have  prevailed 
among  the  conquering  nations  that  settied  down  upon  the 
wreck  of  Rome  was  that  they  were  simply  encamped  on  the 
land  whose  possession  they  had  won.  The  conception  of  sover-  TiDmI 
eignty  the  Teutonic  nations  brought  with  them  from  the  forest  '""•*'■"''• 
and  the  steppe  was  distinctiy  tribal  and  national,  and  not  ter- 
ritorial. The  general  nature  of  the  transition  whereby  the 
[Himitive  notion  of  tribal  sovereignty  was  gradually  super- 
seded by  that  of  territorial  sovereignty  has  been  described  as 
a  movement  from  personal  to  territorial  organization;  *  from 
a  state  of  things  in  which  personal  freedom  and  political  rights 
were  the  dominant  ideas  to  a  state  of  things  in  which  those 
ideas  have  become  bound  up  with  and  subservient  to  the  pos- 
sesion of  land.'  The  most  striking  single  result  of  the  transi- 
tioa  —  which,  for  the  want  of  a  better  term,  has  been  called 
"the  process  of  feudalization"  *  —  is  that  the  elective  chief  of 
the  nation,  the  primitive  embodiment  of  the  tribal  soveragnty, 
is  gradually  transformed  into  the  hereditary  lord  of  a  given 
area  of  land.  The  new  conception  of  sover»gnty,  which  thus  Toritoiul 
grew  out  of  "the  process  of  feudalization,"  did  not  become  J^^^^^*** 
established,  however,  until  after  the  brealdng-up  of  the  "theprocot 
Empire  of  Charles  the  Great,  out  of  whose  fragments  have  ^J^"* 
arisen  most  of  the  states  of  modem  Europe.  The  completion  of 

■  Maine,  AiKitMt  Law,  p.   100;  •  Stubtw,  Cnut.  Hitt.,  t,  166. 

Fweman,  Norm.  Conq.,  i,  53.  I  *  Maine,     ViBage  -  CimmiitnilUt, 

*  Palgrave,  Eng.  ConuiumweaUk,  lecture  v,  "The  Procegs  of  Feudal- 

pt.  i,  p.  63.  iatHMk" 
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the  tranaitioii  is  marked  by  tbe  accession  of  the  Capetian 
dynasty  in  France.  When  the  hundred  years'  struggle  between 
the  Dukes  of  Paris  and  the  descendants  of  Charles  the  Great 
ended  in  the  triumph  of  Hugh  Capet,  he  not  only  assumed  the 
dynastic  title  of  King  of  the  French,  but  he  also  styled  himsdf 
King  of  France.^  Hugh  Capet  and  his  descendants  were  Idi^ 
in  the  new  territorial  sense;  they  were  kings  who  stood  in  tbe 
same  relation  to  the  land  over  which  they  ruled  as  the  baron 
FotB  sMnnwd   to  his  estate,  the  tenant  to  his  freehold.  The  form  thus  assumed 
^^i"*""      by  the  monarchy  in  France  was  re[Hx>duced  in  each  subsequent 
n>Dce  mm-     dominion  established  or  consolidated ;  and  thus  has  arisen  the 
^"'*^-  state  system  of  modem  Europe  in  which  the  idea  of  territorial 

sovereignty  is  the  basis  of  all  international  relations.*  Until  we 
have  grasped  the  modem  conception  of  the  state  as  the  nation, 
it  is  impossible  to  differentiate  the  Teutonic  leagues  baaed  on 
that  conception  from  the  ancient  Greek  leagues  based  on  that 
widely  different  conception  of  the  state  known  as  the  city- 
commonwealth.  The  modem  conception  of  the  state,  the  basis 
of  the  existing  international  system,  may  be  said  to  be  the  out- 
come of  the  "  process  of  feudalization"  throu^  which  the  Teu- 
tonic nations  passed  after  their  settlements  within  the  limits 
of  the  Roman  Europe. 
How  bdenl  Vi^th  the  foregoing  clearly  in  view  it  is  easy  to  explain  the 

^^^  principles  upon  which  federal  states  are  classified  by  writers  on 
international  law.  The  less  strictly  organized  union  or  league 
resting  on  the  requisition  system  —  of  the  type  prevailing 
prior  to  the  making  of  tbe  second  Constitution  of  the  United 
States  —  is  usually  styled  a  confederated  state,  or  in  German 
Siaatm\mi.      technical  lai^;uage  a  Staatenbuttd.  The  leading  characteristic 

*  "Tbe    importBiit    change  oc-  Eex    Froneorum  and  Sex  F^ncia 

cnrred  when  the  feudal  prince  of  a  waa  other  than  right  in  a  gcneial 

limited  territory  flurroundii^  Paris  way.    Those  things  came  in  grad- 

began,  fram  the  accident  of  hia  unit-  nally.  Rot  de  France  cornea  in  pretty 

ii^  an  unusual  number  of  sovereigD-  early  —  as  eariy  as  Wace.   I  donbt 

ties  in  his  own  person,  to  call  Hm-  whether  Rex  Fhuuut  is  ever  uted, 

idf  Kng  of  France,  at  the  same  dU  Henri  IVaJiexAwKMcf  Aonir- 

time    that    he  usurped  from   the  ra  as  a  formal  Latin  title."  See  also 

earlier  house  their  dynastic  title  Norma*  Cotiquest,  i,  appendix,  oott 

ot  Kings  of  the  French."  Maine,  M,  p.  393. 

Aneient  Law,  p.  104.  Mr.  Fneman,  ■  Upon    tbe    whole    subject    ot 

In  aiddsii^  that  statement,  wrote  "temtorialsoveitignty,"and  itsr»- 

to  the  author  as  fdlowi:  "  I  should  lations  to  modem  international  law, 

not  say  that  what  Maine  tays  about  aee  Maine,  Aneieiii  Law,  99-108. 
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of  such  a  confederation,  so  far  as  ita  internal  relations  are  con- 
cerned, is  that  the  state  does  not  entirely  surrender  to  the  cen- 
tral power  its  right  of  dealing  directiy  with  other  states.  Only 
after^reserving  to  itself  the  right  thus  to  dispose  of  a  certain 
part  of  its  foreign  affain  is  the  control  over  the  remainder  sur- 
rendered to  the  central  authority.  Ori^nally  both  the  Swiss 
and  German  confederations  belonged  to  that  class.  While 
the  final  outcome  of  the  stni^le  of  the  Swiss  Cantons  to  eman-  s^^m  Cob- 
cipate  themselves  from  the  toils  of  the  feudal  system,  b^un  ie<ientlan. 
early  in  the  fourteenth  century,  was  assured  by  the  accesuon  to 
the  league  in  1 513  of  the  last  of  those  thirteen  German  Cantons 
which  were  to  constitute  its  central  membership  down  to  the 
Frewji  Revolution,  it  was  not  until  its  recognition  by  the  great 
powersinthe  Treaty  of  Westphalia  in  1648  that  the  Swiss  Con- 
federation became  in  the  eyes  of  public  law  a  sovereign  state.' 
Under  the  Constitution  of  the  league  as  it  existed  prior  to  1798 
the  several  cantons  retained  the  right  to  make  separate  treaties 
with  foreign  powers  and  with  each  other ;  and  under  the  new  Act 
of  Confederation,  concluded  in  August,  1815,  between  twenty- 
two  cantons,  the  right  of  each  was  reserved  to  conclude  any 
alliance  which  was  not  prejudicial  to  the  rights  of  the  general 
Confederation  or  of  any  of  its  members.  In  the  same  way  the 
Germanic  Constitution  as  modified  at  the  Peace  of  Westphalia,  ccnnu^ 
which  converted  the  Empire  into  a  confederation  of  the  loosest  Conleden- 
sort,'  gave  to  the  members  of  the  Diet,  by  whose  votes  the 
Empercv  was  to  be  governed,  the  right  not  only  to  contract 
ftlliann^  among  themselves  but  with  fordgn  princes,  provided 
no  {Hejudice  resulted  thereby  to  the  Emperor  and  Emfure. 
Under  the  Constitution  of  the  new  German  Confederation, 
embraced  in  the  final  act  of  the  Congress  of  Vienna  (1815),  the 
rig^t  was  still  retained  by  each  state  to  declare  and  carry  on 
war  and'  to  negotiate  peace  with  any  foreign  power  to  the  Con- 
federation, and  to  make  its  own  alliances,  provided  no  injury 
was  therdiy  inflicted  upon  the  Confederation  itself,  or  upon 
any  of  its  members.* 

>  Sec  Wibon,  Tht  Slaie,  wta.  379,  m  and  to  Ha  co-«Utca.    KlOber, 

507,  508.  OeffeHMckti  Stekts    its  DaOtdim 

*  SatBryottBdy Raman Bmpife,  B«i»dM,  pp.  137-143.   A  good  com- 

334.  mentary  on  the  Final  Act  msy  be 

■  Esdi  etste  sIm    letained    its  found  in  TwiM,  i,  71-74. 
ri^ita  of  legstion  ss  to  f  oniKn  pow- 
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United  Pto-  The  Low-Dutch  Lei^^e,  with  whose  infirmities  the  founders 

TliKXB<rf  tha 

Netberludi. 


•^  **"      were  specially  familiar,  was  that  known  as  the  Seven  United 


Provinces  of  the  Netherlands,  a  Staatenbund  (i 579-1795).' 
posed  of  seven  coequal  and  sovereign  states,  each  state  or  pro- 
vince representing  an  aggregation  of  equal  and  independent 
St&us-Genei«l    cities.  The  sovereignty  of  the  league  was  vested  in  the  States- 
■Dd  its  powen.  General,  consisting  usually  of  about  fifty  deputies  appointed 
by  the  provinces,  which  was  armed  with  the  power  to  make 
treaties  and  alliances,  to  make  peace  and  war,  to  raise  armies 
and  equip  fleets.  But  no  federal  taxes  could  be  levied.  When 
an  attempt  was  made  to  establish  a  general  tax,  to  be  adminis- 
tered by  the  federal  authority,  it  failed.  The  lei^:ue  had  no 
resource  but  the  requisition  system;  it  could  only  ascertain 
quotas  and  demand  contributions;  and  when  the  soverdgn 
powers  were  to  be  exercised  by  the  States-General,  unanimity 
and  the  sanction  of  their  constituents  were  necessary.  "  It  was 
CtitidBDoi       long  ago  remarked  by  Grotius  that  nothing  but  the  hatred  of 
*^*°*'*'  his  countrymen  to  the  House  of  Austria  kept  them  from  bang 

ruined  by  the  vices  of  their  Constitution.  The  union  of 
Utrecht,  says  another  respectable  writer,  reposes  an  authtwity 
in  the  States-General,  seemingly  sufficient  to  secure  harmony, 
but  the  jealousies  in  each  province  render  the  practice  very 
different  from  the  theory.  The  same  instrument,  says  another, 
obliges  each  province  to  levy  certain  contributions;  but  this 
article  never  could,  and  probably  never  will  be  «KCUted, 
because  the  inland  provinces,  who  have  little  commerce,  can- 
not pay  an  equal  quota.  In  matters  of  contribution,  it  is  the 
practi<»  to  waive  the  articles  of  the  Constitution.  The  danger 
of  delay  obliges  the  consenting  provinces  to  furnish  their 
quotas  without  w^ting  for  the  others,  and  then  to  obtain 
reimbursement  from  the  others  by  deputations  which  are  fre- 
quent, or  otherwise,  as  they  can.  The  great  wealth  and  influ- 
ence of  the  province  of  Holland  enable  her  to  effect  both  those 
purposes.  It  has  more  than  onoe  happened  that  the  defiaendes 
had  to  be  ultimately  collected  at  the  point  of  the  bayonet."  * 
oftlwAbM  The  Abb£  Mably  says  that  "Under  such  a  government  the 
**''^"  union  could  never  have  subasted,  if  the  provinras  had  not  a 

spring  within  themselves,  capable  of  quickening  their  tardiness, 

*  The  FedenlM,  no.  rx,  entitled,  "Example  of  the  United  NethetUsds." 
Huniilton  and  Madison  ^oid  ed.),  119-133.  See  also  236,  503. 
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and  compelling  them  to  the  same  way  of  thinkiDg.  This  spring 
is  the  Stadtholder,"  who  in  his  political  capacity  had  authority  stadthotdn 
Kt  settle  disputes  between  the  provinces  when  other  means  ""^  ^ 
failed;  to  asust  at  the  deliberations  and  oonferences  of  the 
States-General,  to  give  audiences  to  fordgn  ambassadors,  and 
to  keep  agents  for  his  particular  affairs  at  foreign  courts.  In  his 
military  capacity  he  was  commander-in-chief  of  the  federal 
troops,  with  a  general  power  to  direct  military  affairs;  while 
in  his  marine  capacity  he  was  admiral-general,  with  a  OHre- 
spoading  power  to  direct  naval  forces  and  other  naval  affairs. 
The  weakest  part  of  this  Constitution,  perhaps,  was  that  which 
required  unanimity  as  a  condition  precedent  to  the  exercise  of 
the  treaty-making  powers.  In  that  way,  in  1726,  the  Treaty 
of  Hanover  was  delayed  a  whole  year;  in  1648  the  treaty  in 
which  the  independence  of  the  Netherlands  was  involved  was 
conduded  without  the  consent  of  Zealand;  and  in  1686  the 
States-General,  overleaping  their  constitutional  bonds,  con- 
cluded a  treaty  of  themselves  at  the  risk  of  their  heads.  It  is 
not  strange  therefore  that  Sir  William  Temple,  who  was  him-  "ObKTv«- 
self  a  foreign  minister,  should  say  in  his  notable  "  Observations  ^^1"'  ^ 
upon  the  United  Provinces  of  the  Netherlands,"  that  foreign 
ministers  elude  matters  taken  ad  referettdutn,  by  tampering 
with  the  provinces  and  cities.  By  reason  of  such  disabilities 
federalism,  as  a  system  of  government,  stood  very  low  in  the 
estimate  of  mankind  at  the  close  of  the  eighteenth  century. 
After  the  Bight  of  the  Stadtholder  to  England  in  1795,  the 
republican  party  in  the  provinces  so  reorganized  the  govern- 
ment as  to  bring  it  into  harmony  with  that  of  Paris.  The 
Batavian  Republic  came  into  being  in  close  alliance  with 
France  under  a  new  constitution  that  swept  away  the  ancient 
system  of  representative  government,  the  stadtholderate,  and 
the  offices  of  captain  and  fidmiral-general.  A  fair  and  open 
representation  was  then  established.  Our  first  Federal  Consti- 
tution was  patterned  after  the  andent  and  discredited  type  as 
embodied  in  the  constitutions  of  the  Confederation  of  Swiss 
Cantons  and  the  United  Provinces  of  the  Netherlands.  From 
the  Inai^:ural  address  of  President  John  Adams,  1797,  we  leam 
that  "the  Confederation  which  was  early  felt  to  be  necessary 
was  prepared  from  the  models  of  the  Batavian  and  Helvetic 
Confederacies,  the  only  examples  which  remain  with  any  detail 
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and  [vecinon  in  history,  and  certainly  the  only  ones  which 
the  people  at  lai^  had  ever  considered.  But  reflecting  on  the 
■trikii^  difference  in  so  many  particulars  between  this  country 
and  most  where  a  courier  may  go  from  the  seat  of  govern- 
ment to  the  frontier  in  a  single  day,  it  was  then  certainly  itxm- 
seen  by  some  who  adsiated  in  Congress  at  the  formation  of  it 
that  it  could  not  be  durable-"  ' 

'  Mtstaiet  and  Papers <fl  tkt  Pn-  topoErapUcalp(Mitioii;bytIieirti>di- 

aidtHls,  1789-1897,  i,  338.  In  com-  vidiul  weakncM  and  irwignificance; 

mendng  on  the  Swb  Confcdentcy  by  tlw  fwr  of  powerful  ndghbon, 

ia  the  Pedaralia,  no.  xix,  Hamilton  to  one  of  wluch  they  were  formeriy 

and  Madiaon  aay:  "Tbey  are  kept  subject.", 
together  by  the  peculiarHy  ot  their 
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Just  as  the  pressure  of  a  common  danger  compelled  the  i^Ditad  CoIm- 
Greek  dties  to  draw  together  in  leagues  for  defensive  purposes,  t,„_i.„/' 
a  like  pressure  forced  the  English  colonies  in  America  to  unite 
fcH-  common  defense  gainst  the  hostile  savages  in  their  rear, 
and  also  against  the  hostile  colonists  of  other  European  na- 
ttoos,  whose  interests  conflicted  with  ihar  own.  The  difficult- 
ies and  dangers  growing  out  of  that  condition  of  things  brought 
about  the  formation  of  the  first  American  Confederacy.  No 
■ooner  had  the  four  New  England  colonies  of  Massachusetts, 
Connecticut,  New  Haven,  and  Plymouth  completed  their  ex- 
istence than  thdr  disputes  between  themselvest  and  their 
hostilities  with  the  Dutch  in  New  Netherland,  growing  out  of 
encroachments  on  their  territory,  with  the  French  in  Canada, 
ariang  o8t  of  conflicting  grants,  and  with  the  Indians,  im- 
pelled diem,  "encompassed  by  people  of  several  nations  and 
strange  langu^es,"to  enter  "into  a  consociation  for  mutual 
bdp  and  strength."  The  federal  (institution  of  this  short- 
lived  league,  formed  upon  the  requisition  plan,  was  embodied  , 
in  fonnal  articles  of  confederation,^  eleven  in  number,  which 
were  agreed  upon  at  Boston,  in  May,  1643.  It  was  provided 
that  the  affairs  of  the  confederacy  should  be  managed  by  a 
board  of  federal  commiaaioners,  and  that  the  members  of  the 
league  should  be  known  henceforth  as  the  United  Colonies  of 
New  England,*  a  title  taken  no  doubt  from  that  of  the  United 
Provinces  of  the  Netherlands.* 

*  They  were  fint  ptioted  in  1656  En^k  CoUmiea  m  Amerka,  PmH- 
in   London,  in  Governor  Eaton'i  lam,  etc,  i,  330-365;  ^'>'-  <>'■('  ^^ 
code  entitled  iVnoffoneit'jSdtfiitei*  iJwtofy.  "i.  3>5.  334.  338,  354.  373; 
Kim  £it(JoHd.   For  the  text  ol  the  Utmonai  But.  </  BotloH,  i,  399. 
aitidem,  see  Appendix  L  *  Plymouth  "joined  in  the  New 

*  As  to  tlw  hiitory  ftnd  ftractnra  England  Confedendon  of  1643,  and 
ol  that  fcdetaticm,  ate  "Acta  of  though  the  idea  ipnng  from  an- 
tbe  Federal  CommiMloaen,"  iriuch  other  quarter,  it  is  probable  that  the 
tona  the  niath  and  tenth  Wumca  form  waa  influenced  by  lUKeatioiia 
ct  the  PlymmUk  Ricord$i  Doyle,  from  the  Plymouth  men,  derived 
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Aibuir  con-  ConuQOD  danger  from  the  Indians  gave  the  next  impulse  to 

""^"^  "*        collective  action  that  resulted  in  a  convention  at  Albany  in 
1,684,  ^  which  representatives  of  Massachusetts,  New  York, 
Maryland,  and  Virginia  concerted  measures  of  defense  against 
the  Five  Nations  that  extended  from  North  Carolina  to  the 
AtUnr  meet-     northern  boundaries  of  New  England ;  *  and  in  1694  there 
u>B  oi  iGm.       ^^  another  meeting  at  Albany  in  which  commissioners  from 
Massachusetts,  Connecticut,  New  York,  and  New  Jersey  met  to 
frame  a  treaty  with  the  Five  Nations,  from  whose  lands  rivers 
flowed  as  warpaths  in  every  direction.*  The  practical  efforts 
thus  made  to  consolidate  power  for  common  defense  were  soon 
followed  by  various  theoretical  plans  for  more  perfect  unions. 
In  1696  the  newly  created  board  of  trade,  of  which  John  Locke 
was  a  member,  suggested  the  appointment  of  a  captain-general 
of  all  the  forces  on  the  continent,  with  such  powers  as  could  be 
Foin'ipiui      exercised  by  a  constitutional  king;  and  in  1697  William  Peon 
^  "^'  appeared  before  the  board  and  advised  ao  annual  "congress"  r 

of  two  del^ates  from  each  cme  of  the  American  provinces,  to  ] 
detennine  by  a  plurality  vote  the  ways  and  means  for^  sup-  ' 
porting  their  union,  providing  for  their  safety,  and  (^;ulating 
their  commerce.*  When  in  1711  a/ temporary  dnergency 
revived  the  subject,  the  governors  of  New  England  assembled 
at  New  London  to  determine  the  quotas  of  their  respective 
colonies  for  a  proposed  expedition  E^:ainst  Canada,  and  later 
in  the  year  New  York  was  invited  to  another  conference,  but 
PbDoii73i.  it  came  to  naught.  In  1721,  in  order  to  secure  the  necessary 
cooperation  of  the  colonies  in  the  pending  stni^le  between 
England  and  France  for  the  possession  of  North  America,  a 
I^an  was  devised  for  placing  a  captain-generaf  over  the  colon- 
ies, and  for  a  general  council  to  wbidi  each  prQSJ^S^-^^^^' 
bly  should  send  two  of  its  members.*  The  former  in  conjunc- 
tion with  the  latter  was  to  alter  the  quotas  of  men  and  money 
mab^'im  "*'"*  **>*  several  assemblies  were  to  raise  by  their  own  autbor- 
and  ITS3.         ities.  In  June,  1744,  George  Clinton,  of  New  York,  si^nitted 

from  their  experience  in  the  United  Wadaworth,  who  «cx:omptotied  tbe 

NetberiandB."  Nor.  and  Crik  HitL,  Maw.  delegates. 

tii,  261.  •  For  tbe  text  of  Penn's  pbm,  see 

'  Sec  Frothingham,  Rue  of  fb  Appendix  11. 

Stpublic,  86.  *  Cf.  "A  Representation  of   the 

■  Mail.    Hist.    CuUecUons,    znd.  Lords  of   Trsde  to  the   King,"  in 

103,  containing  joumal  of  Benjamin  N.  Y.  Col.  Doe.,  v,  591, 
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to  a  ooDVOcatioii  of  deputies  frDiu  Massachusetts  a  plan  of 
union  sometliiiig  like  the  early  New  England  Confederacy,  and 
to  that  the  Sx  Nations  sent  their  sachems.  In  1751  Clinton 
invited  representatives  of  ^1  the  colonies  from  New  Hampshire 
to  South  Carolina  to  meet  the  Six  Nations  for  comjxjsii^  a 
league;  ^  and  in  1753  Governor  Dinwiddie  advocated  distinct 
northern  and  southern  confederations.* 

Such  was  the  nature  of  the  loose  confederacies  —  each  rest-  Albuy  mw^ 
ing  on  the  ancient  quota  idea  or  requisition  plan  —  that  pre-  "*  ''*** 
ceded  the  notable  meeting  held  at  Albany,  June  19,  I754( 
under  an  order  from  the  home  government  bidding  the  col- 
onies to  defend  their  frontiers,  as  the  French  and  Indian  War 
was  about  to  begin.  Twenty-five  delegates  from  the  seven 
Dorthem  colonies  met  at  Albany,  and  among  them  was  Benja- 
min Franklin,  who  is  said  to  have  there  submitted  a  plan  for 
organizing  3  system  of  colonial  defense  which  was  adopted  and 
reported;  it  provided  for  a  president-general  of  all  the  colonies, 
to  be  appointed  by  the  Crown,  and  a  grand  council  to  be  chosen 
by  the  representatives  of  the  people  of  the  several  colonies.  The 
real  purpose  of  the  meeting  is  revealed  by  Madison,  who  says  MstDMo'i 
that  "as  early  as  the  year  1754,  indications  having  been  given  | 
of  a  design  in  the  British  Government  to  levy  contributions  on 
the  colonies  without  their  consent,  a  meeting  of  colonial  depu- 
ties took  place  at  Albany,  which  attempted  to  introduce  a  com- 
promising substitute,  that  might  at  once  satisfy  the  British 
requisitions,  and  save  their  own  rights  from  violation.  The 
attempt  had  no  other  effect  than,  by  bringing  these  rights  into 
a  more  conspicuous  view,  to  invigorate  the  attachment  to 
them,  on  the  one  side;  and  to  nourish  the  haughty  and  en- 
croaching spirit  on  the  other."  *  Franklin  himself  has  told  us  FnnkBn'i 
that  "by  this  plan  the  general  government  was  to  be  admin- 
istered by  a  preffldept-general ,  appointed  and  supported  by  the 
Crown,  and  a  grand  council,  to  be  chosen  by  the  represent- 
atives of  the  people  of  the  several  colonies,  met  in  their  re- 
spective assemblies,  .  .  .  bht  another  scheme  was  formed, 
supposed  to  answer  the  same  purpose  better,  whereby  the 

'  The  journal  of  the  comiiiiMioii-  movements  in  the  opening  chapter 

en  b  in  the  Matt.  ArMoet,  zxsviii,  of  vol.  vtii  of  his  final  revision;  tfar. 

iGo.  and  Crit.  HUt.,  v,  611  tq. 

*  See  Bancroft'*  nunmar;  of  nich  *  itaHtim  Paptn,  U,  686-487. 
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govemorg  of  the  provincea,  with  some  memben  of  thdr  re- 
flective coundla,  were  to  meet  and  order  the  taisiiig  of  tnx^, 
buildii^  of  forta,  etc.,  and  to  draw  on  tJie  Treasury  of  Great 
Britain  for  the  expense,  which  was  afterwards  to  be  refunded  by  an 
Act  of  Parliatnent  laying  a  tax  on  America.  .  .  .  Therefore  the 
conunisaionen  came  to  another  previous  resolution,  viz. :  that 
it  was  aecesaary  the  union  should  be  established  by  Act  of 
Parliament."  ^  In  the  light  of  the  foresoii^  it  will  be  easy  to 
understand  the  part  actually  played  by  Franklin  as  it  baa  been 
well  described  by  McMaster : "  The  idea  of  union  bad  long  been 
in  his  mind,  and  to  the  conference  which  gathered  at  Albany  he 
brought  a  carefully  drawn  plan.  The  credit  of  that  plan  is 
commonly  given  him.  But  it  ought  in  justice  never  to  be  men- 
tioned without  a  reference  to  *the  name  of  Daniel  Coxe.  .  .  . 
So  early  as  1733  Coze  foresaw  the  French  aggresuon,  called 
on  the  ccdonies  to  unite  to  prevent  it,  and  drew  up  the  heads  of 
a  scheme  for  united  actiwi.  Coxe  proposed  a  govenjatjj^eral 
appointed  by  the  Crown  and  a  coi^ress  <A  ddegates  chosen  by 
the  assemblies  of  the  cdonies..  Franklin  proposed  the  very 
same  thing.  Coxe  would  have  each  colony  send  two  delc^tes 
annually  elected .  Franklin  would  have  from  two  to  seven  dele- 
gates triannually  elected.  By  each  the  grand  council,  with  con- 
sent of  the  governor-general,  was  to  d^ernmte  the  quotas  of 
men,  money,  and  praoisioru  the  colonies  should  contribute  to  the 
common  defense.  The  difference  between  them  is  a  difference  in 
detail,  not  in  plan.  The  detail  belongs  to  Franklin.  The  plan 
must  be  ascribed  to  Coxe."  * 

It  thus  appears  (i)  that  Franklin  was  not  the  real  author  of 
the  plan  of  union  of  1754,  if  plan  it  may  be  called;  (2)  that  the 
scheme  of  taxation  contemplated  in  that  plan  was  simply  the 
ancient  requisition  system  based  on  guotas,  afterwards  embod- 
ied by  Franklin  in  the  Artides  of  Coofedoation.  McMaster  so 
dedares  in  express  terms  when  he  says:  "By  each  the  grand 
ooundl,  with  the  consent  of  the  governor-general,  was  to  deter- 
mine the  quotas  of  men,  money,*  and  proviuons  the  odonies 
should  contribute  to  the  common  defense" — pttaaeiy  the 
requisition  system  of  the  Confederation. ,   I 

1  a.   Tht  lAft  and  WriHntJ  af         •  McMHter,  Benjiuiiin  PnmUim, 
Bemjamin    FrankHn    (Smyth),    ill,      163-163.  Sec  Appendix  UL 
197,  aa9, 843, 243, 365;  vi.  356, 416. 


..Google 


v.]     AMERICAN  CONFEDERATIONS  FROM  1643  TO  1777  123 

Nodiing  new  was  proposed  at  Albany  by  Franklin  or  Coze;  NotUof  imw 
and  nothing  came  of  what  was  proposed  except  a  more  deter-  (""x*"^ 
mined  purpose  upon  the  part  of  the  people  to  reject  what  they 
considered  an  unjuettfiable  assault  by  the  Britiah  Crown  upon 
odonial  ri^ts.  To  repeat  the  words  of  Ma^«oo:  "The  at- 
tempt had  no  other  effect  than,  by  bringing  these  rights  into  a 
mme  coosihcuous  view,  to  invigcnate  the  attachment  to  than 
(Ki  the  one  side;  and  to  nourish  the  haughty  and  encroaching 
spirit  on  the  other."  As  tlie  scheme  proposed  at  Albany  gave 
so  much  power  to  the  Crown,  it  was  rejected  by  the  people  in 
evevy  colony. 

In  estimatii^  the  effects  of  the  growth  of  population  on  feder-  Bilectialtba 
ation,itmuBtberenieinberedthat]duringthecenturyandahalf  ^^^^^ 
that  intervened  between  the  fouiuiii^  of  the  first  settlements  ftdentkn. 
and  the  dose  of  the  French  and  Indian  War  the  population  of 
the  thirteen  colonies  had  swdled  to  full  a  million  and  a  half  >  — 
nearly  one  fourth  of  that  of  the  mother  country.  That  rapid 
increase  forced  upon  the  early  settlements  the  necessity  of  con- 
tinually widening  thdr  boundaries.  In  that  way  disputes  arose 
not  only  anun^  the  colonists  themselves,  but  with  settlers  <rf 
other  nationalities  grouped  about  them  whose  boundaries  were 
defined  in  grants  from  their  own  sovereigns.  The  French,  who 
early  in  the  seventeenth  century  had  possessed  themselves  of 
Canada  and  the  St.  Lawrence,  possessed  themselves  early  in  the 
eighteenth  of  the  Misaiaeipfu,  founding  in  1718  the  dty  of  New 
(Means.  Between  the  mouths  of  the  two  mighty  rivers  were 
{daced  at  points  (A  the  greatest  strat^c  value  a  line  of  forts, 
which  were  designed  to  protect  from  Ei^[lish  intrusion  that 
vast  domain  called  New  France,  which  stretched  on  the  west  stm  Ftwce. 
of  the  Alleghaniea  from  New  Orleans  to  Quebec.  By  such 
means  as  these  the  French  hoped  to  retain  for  themselves  the 
valleys  of  the  Mississippi  and  Ohio,  and  to  confine  the  English 
colonies  within  that  comparatively  narrow  strip  of  country 
lyiiq:  between  the  Appalachian  range  and  the  Atlantic  Ocean. 
But  when  the  time  for  expansion  came,  when  the  necessities  of  The  ct 
the  swelling  English  population  impelled  them  to  pass  the  tops 
of  the  Allqrhanies  in  order  to  possess  themselves  of  the  great 
^dleys  beyond,  upon  which  France  had  first  laid  hold,  the  fact 

*  "t^MOiOooiriihesuid  a  qnarter  of  a  miffioa  of  acsroea."  Qmea^Bitt. 
^  Of  Em-  People,  W,  167. 
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was  revealed  that  the  young  ^ant  of  the  Atlantic  had  only 
been  bound  by  the  thoi^  of  lilliput.*  When  the  Et^lish 
colonial  system  came  in  collistoa  with  the  French  colonial 
system,  when  the  new  self-governing  soldiery  which  bad  been 
reared  in  the  southern  countries  and  in  the  New  England  town- 
ships went  out  together  under  the  lead  of  the  mother  country  to 
do  battle  with  a  colonial  power  that  had  never  been  trained  in 
self-reliance,  it  "  was  like  a  Titan  overthrowing  a  cripple."  * 
Fraoce'sdream  of  empire  in  the  west  was  broken,  she  was  forced 
to  give  up  her  priceless  possessions  and  to  retire  from  North 
America.  The  results  of  the  French  aad  Indian  War  were  mo- 

mentous  in  their  effects  upon  the  cause  of  union.  By  the  over- 

apaa  the  throw  of  the  one  enemy  that  they  feared,  the  only  real  cause 

•■  for  the  dependence  of  the  colonies  upon  the  mother  country 
was  removed  at  a  blow;  by  their  i<unt  endeavors  was  voa  the 
vast  domain  beyond  the  All^Jianies  that  was  destined  to 
become  a  national  possession;  in  the  thick  of  the  fight  the  new 
nationality,  heretofore  unconscious  of  its  real  character,  finally 
awoke  to  a  sense  of  its  oneness.  The  struggle  for  ^cpanuon 
thus  became  the  training-school  in  which  the  colonists  were  for 
the  first  time  made  to  realize  their  capacity  for  concert  of 
action  upon  which  they  had  mainly  to  rely  in  the  greater  ^;ht 
that  was  soon  to  come.  Within  two  years  after  the  maMi^  of 
the  Peace  of  Paris,  by  which  the  French  and  Indian  War  was 
formally  terminated,  the  colonies  were  called  upon  to  act  in 
concert  in  resisting  the  Stamp  Act,  which  in  February,  17&5, 
had  passed  the  Imperial  Parliament"withlessopposition  than 
a  turnpike  bill."  * 

When  Massachusetts  spoke  the  word  for  the  first  American 
Congress,  the  nine  of  the  thirteen  colonies  that  met  in  New 
York  in  response  to  the  summons  took  the  first  step  on  the  way 
to  union.  The  Massachusetts  House  of  Representatives,  in  a 
circular  lettn*  of  June  8,  proposed  to  the  other  colonies  the 
appointment  of  committees  to  meet  at  New  York,  in  October, 

>  See  Nar.  and  Crit.  Hitl.,  v,  ch.  •  Green,  Hisk  ^  At  Enj.  PeopU, 

viii,  entitled  "The  Stru^Ie  for  tbe  iv,    230.    For  tbe   butory   of    the 

great  valleys  of  North  Ameriia."  Peace  of  Psris,  February,  1763,  see 

■  FislK,  Am.  Poliikal  Ideas,  56.  Paricinan,  MoiUcalm  and  W<^»,  0, 

But  see  the  oriticiim  of  that  state-  383  sq. 
■nent  ia  Nar.  and  Crit.  Hist.,  v,  533, 
note  I. 
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"  toconsult  together  on  the  present  drcumstances  of  the  colon- 
ies, and  the  difficulties  to  which  they  are  and  must  be  reduced 
by  the  operation  of  the  Acta  of  Parliament,  for  levying  duties 
aod  taxes  on  the  colonies;  and  to  consider  of  a  general  and 
united,  dutiful,  loyal  and  humble  representation  of  their  con- 
dition to  His  Majesty  and  to  the  Parliament  and  to  implore 
relief."  Delegates,  variously  appointed  from  Massachusetts, 
Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Pennsyl- 
vania, Delaware,  Maryland,  and  South  Carolina  met  in  Octo- 
ber, with  Timothy  Rubles  of  Massachusette  as  chairman,  and 
on  the  19th  a  "declaration  of  the  rights  and  grievances  of  the 
colonists  in  America,"^  originally  drafted  by  John  Dickinson,  a 
delegate  from  Pennsylvania,  was  agreed  to.  On  the  C2d  a  peti- 
tion to  the  King  drawn  by  the  same  hand,  and  a  memorial  and 
petition  to  the  House  of  Lords,  were  approved,  followed  on  the 
23d  by  a  petition  to  the  Commons.  The  petition  to  the  Com- 
mons was  presented  in  that  body,  January  27,  1766,  and,  after 
some  debate,  was  passed  over  without  action. 

On  March  18,  1766,  the  Stamp  Act  was  repealed  by  the 
Whig  Ministry  of  Rockingham  which  succeeded  that  of  Gren- 
ville  in  July,  1765,  it  being  specially  declared  at  the  time,  in  a 
declaratory  act,*  that  the  Parliament  of  Great  Britain  "  had 
both,  and  of  right  oug^t  to  have,  full  power  and  authority  to 
make  laws  and  statutes  of  sufficient  force  and  validity  to  bind 
the  a>lonies  and  people  of  America,  subjects  of  the  Crown  of 
&eat  Britain,  in  all  cases  whatsoever." 

Nine  years  later,  when  Massachusetts,  at  the  sug^iestion  of  nnt 
Vii^inia,  again  gave  the  word,  the  First  Continental  Congress  S"^^"* 
assembled  in  Philadelphia  in  September,  1774,  in  which  all  the  sept,  1774. 
colonies  were  represented  except  Georgia.   In  this  the  first 
American  assembly  which  was  really  national,  and  in  which 
Washington  sat  in  his  colonel's  uniform,  the  new-bom  spirit  of 
union  was  embodied  in  a  resolution  that  made  the  cause  of  the 
people  of  Massachusetts  the  cause  of  all  by  the  declaration  that 
if  force  shall  be  used  "all  America  ought  to  support  them  in 
their  opposition."  In  the  precedii^  March,  Lord  North's 
Govenmient,  after  commukcating  to  the  House  the  dispatches  Drutic 
from  America,  had  carried  drastic  measures,  by  one  of  which  ^^!?^ 
the  port  of  Boston  was  closed,  and  its  trade  transferred,  after 

>  See  Appendix  tv.  "^  *  See  Appendix  t. 
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June  I,  to  the  older  port  of  Salem.  By  a  wcond,  the  charter  ttf 
the  colony  was  suspended.  By  a  third,  provision  was  made  for 
the  quartering  of  troops  within  the  province;  while  by  a  fourth 
was  le^^alized  the  transfer  to  England  of  trials  growing  out  of 
attempts  to  quell  riots  in  the  colony.  After  the  text  of  the  new 
statute  was  known  io  Boston  on  Junes,  the  governor,  Thomas 
Hutchinson,  who  was  bom  and  bred  in  the  colony,  went  to 
England  to  explain  to  the  Ministers  that "  the  prevalence  of  a 
spirit  of  opposirion  to  the  Govemmeot  in  the  plantation  is  the 
natural  consequence  of  the  great  growth  of  the  colonies  so 
remote  from  the  parent  state,  and  not  the  effect  of  oppresuon 
in  the  King  or  his  servants,  as  the  jHomoters  of  this  spirit 
would  have  the  world  believe."  ^  In  May,  a  month  before  the 
text  of  the  obnoxious  acts  reached  Boston,  the  burgesses  of 
\^rginia  ordered  that  June  i,  the  day  upon  which  the  Bosttm 
Port  Bill  was  to  take  e0ect,  be  set  apart  as  a  day  of  fasting  and 
prayer;  and,  after  Dunmore  had  promptly  dissolved  them,  as 
a  counterblast  tbey  assembled  ^ain  in  the  Raleigh  Tavern 
and  issued  a  call  to  the  other  colonies  for  a  general  congress. 
Rhode  Island,  New  York,  and  Massachusetts  had  also  asked 
for  a  general  "Congress  of  Committees,"  —  the  assembly  of 
the  latter  locking  its  doors  against  the  governor's  messenger, 
sent  to  dissolve  it,  until  it  had  completed  its  choice  of  a  com- 
mittee "to  meet  the  committees  appointed  by  the  several  colo- 
nies to  consult  tt^^ether  upon  the  present  state  of  the  agonies." 
Those  who  came  together  at  Philadelphia  on  September  5, 
as  a  part  of  an  almost  spontaneous  movement,  were  the  most 
eminent  men  amoi^  the  colonists,  with  an  ability  and  intel- 
ligence that  was  remarkable.  The  most  notable  group,  that 
from  Virginia,  is  arranged  in  the  following  order :  Peyton  Ran- 
d(Aph  (chosen  president),  Richard  Henry  Lee,  George  Wash- 
ington, Patrick  Henry,  Richard  Bland,  Benjamin  Harrison, 
and  Edmund  Pendleton.*  From  South  Carolina  came  two 
members  of  the  Stamp  Act  Coi^ress  of  1765,  John  Rutledge 
and  Christo[^er  Gadsden;  from  Massachusetts,  Thomas  Gush- 
ing, Samuel  Adams,  and  John  Adams;  from  New  York,  John 
>  The  same  tdea  waa  ejtprtMtd  by  wiB  do  vhst  Carthage  did."  ffiwww 
Turcot,  whoMud  that  "ccdoniea  are  d(Jf.  rwffol  (Paris,  1608-11),  it,  19, 
tike  fruit,  which  ding  to  the  tree     66. 

only  till  they  ripen.    Aa  Man  ai         ■  Joimatt  tf  tilt  ContinaUai  Cot^ 
America  can  take  care  of  itaell,  It     ptas,  1774,  i,  44  (Ford  ed.). 
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Jay,  James  Duane,  and  Philip  Livingston ;  from  Pennsylvania, 
Joseph  Galloway,  Thomaa  Mifflin,  and  Edward  Biddle;  from 
New  Hampshire,  John  Sullivan;  from  Connecticut,  Roger 
^lerman  and  Silas  Deane;  from  Rhode  Island,  Stephen  Hop- 
kins; from  Maryland,  Samuel  Chase  and  Robert  Goldsbor- 
ough;  from  New  Jersey,  William  Livingston  and  James 
Kinsey;  from  North  Carolina,  William  Hooper  and  Joseph 
Hewes,  and  Richard  Caawell.  While  Galloway,  the  speaker 
and  leader  of  the  Pennsylvania  assembly,  wished  the  state 
house  to  be  used,  "the  members  met  at  the  City  (or  Smith's) 
Tavern,  at  ten  o'clock,  and  walked  to  the  Carpenters'  Hall, 
where  they  took  a  view  of  the  room,  and  of  the  chamber  where 
is  an  excellent  library.  .  .  .  The  general  cry  was  that  this 
was  a  good  room,  and  the  question  was  put,  whether  we  were 
satisfied  with  this  room?  and  it  passed  in  the  affirmative."  * 

Four  days  after  the  meeting  of  the  Coi^ress  at  Philadelphia,  Dedu&tloabr 
del^:ate8  from  Boston  and  the  other  towns  in  Suffolk  County  ^^^J^^^ 
had  declared  in  convention  that  the  acts  complained  of,  bang  Sqit  g. 
unconstitutional,  ought  not  to  be  obeyed ;  that  the  new  judges 
appCHnted  under  the  act  of  suspension  ought  not  to  be  per- 
mitted to  act;  that  the  aiUectors  of  taxes  should  be  advised  to 
retain  the  mcHiey  collected,  rather  than  put  it  into  General 
Gage's  treasury;  and  that  in  view  of  the  impending  conflict,  the 
people  ought  to  be  urged  to  prepare  for  war,  —  not  irith  a  view 
to  [Hxivoldng  hostilities,  but  in  order,  if  necessary,  to  resist 
^Sression.  They  resolved  to  accept  the  action  at  Philadelphia 
as  law  for  the  common  guidance  of  the  colonies;  and  they 
declared  also  for  a  provincial  congress  to  take  the  place  of  the 
legislative  council  of  their  suspended  diarter. 

At  the  outset  of  the  seven  weeks'  meeting  of  the  Congress,  No  talk  oi 
which  disclosed  a  nice  balance  of  parties,  there  was  no  talk  of  'r°'!^° 
actual  revolution  in  the  air.  Tlie  "brace  of  Adamses,"  who 
were  said  to  be  for  independence,  and  who  were  suspected  of 
a  purpose  to  assume  the  leadership,  failed  to  assert  themselves 
in  that  way.    Under  such  conditions  the  assembly  came  near 
accepting  the  guidance  of  the  conservative  Galloway,  a  genu- 
ine loyalist,  and  yet  a  patriot  and  advocate  of  the  legal  rights 
of  the  colonies,  who  proposed  a  memorial  to  the  Crown  sug-  ^Jn^|^ 
gesting  a  confederation  of  the  colonies,  with  a  legislature  of  federation. 
>  John  Adams'*  Wmht,  ii,  365. 
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their  own,^  after  the  plan  drafted  by  Co:k  and  Franklin,  in  the 
meeting  at  Albany  in  1754.  That  proposal  failed  by  a  very 
narrow  majority  when  put  to  the  vote.  Even  Rutledge,  de- 
scribed by  Patrick  Henry  as  the  most  eloquent  man  in  the 
assembly,  declared  it  to  be  an  "almost  perfect  plan."  From 
that  idle  dream  the  Congress  turned  to  closer  organization  of 
the  colonies  for  concert  of  action ;  and  to  the  drafting  of  a  series 
of  state  papers  defining  the  principles  upon  which  such  action 
was  to  be  baaed.  In  those  papers  was  embodied  a  hearty 
response  to  the  appeal  of  Massachusetts.  It  was  the  common 
sentiment  of  all  that  the  whole  continent  should  support  her 
resistance  to  the  unconstitutional  changes  in  her  government, 
and  that  any  one  who  should  aoxpt  office  under  the  new  order 
of  things  ought  to  be  oonudered  a  public  enemy.  On  October 
Dedkndoo  ol  14,  the  Congress  agreed  to  a  Declaration  of  Rights  and  Uber- 
^^^™*  ties,  asserting  "that  the  inhabitants  of  the  English  colonies  in 
Oct.  14.  North  America,  by  the  immutable  laws  of  nature,  the  prin- 

ciples of  the  English  Constitution,  and  the  several  charters 
or  compacts,  have  the  following  Rights."  The  first  draft  was 
made  by  John  Sullivan,  and  among  the  Adams  papers  is  a 
paper  in  a  script  "somewhat  resembling  that  of  Major  Sulli- 
van," which  is  believed  to  be  the  report  first  submitted.*  The 
fourth  article,  which  was  prepared  by  John  Adams,  caused 
much  debate  both  in  committee  and  in  Coi^ress,  because 
Galloway  and  his  followers  thought  it  aimed  at  independence. 
An  effort  to  amend  it  failed ;  it  was  left  unaltered  in  its  essen- 
"Tbe_  Awodt-  tiids ;  and  in  its  final  form  is  the  work  of  Adams.*  On  the  aoth 
'^  **■  was  read  and  signed  by  fifty-three  members  "The  Assoda- 
tion,"  *  in  which  it  was  declared:  "To  obtain  redress  of  these 
grievances,  which  threaten  destruction  to  the  lives,  liberty,  and 
property  of  His  Majesty's  subjects  in  North  America,  we  are 
of  opinion  that  a  non-importation,  non-consumption,  and  non- 
exportation  ^ireement,  faithfully  adhered  to,  will  prove  the 
most  speedy,  effectual,  and  peaceable  measure."  On  the  Sist, 

*  For  Galloway'fl  plan,  see  Jotir-  '  It  I»  printed  in  Adanu't  JForkt, 

malt  of  Ae  ConlitimUd  Congnts,  1 774,  ii,  535. 

i,  43-4S  (Forded.).  See  Gallomy,  *  See  his  letter  to  EdmrdBiddle, 

HUlcrical  and  PoUHcal  RifUcHotiS  Daxmher  13,177^;  Joamalt  cf  Con- 

cnAeRueandFrogruirflluAmtri-  tinenlal  Congrett,  1774.  i,  63,  and 

can  IMdiiott  (17S0),  70.  notea  (Ford  ed.). 
*  Ibid.  75  Si- 
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after  the  approval  of  the  address  to  the  peoj^  of  Great  Britr  AddnM  to 
ain  drafted  by  John  Jay,  was  resumed  the  conuderation  of  the  ^^^uin, 
memorial  to  the  inhabitasts  of  the  British  colonies,  drafted  by  Oct  91. 
Richard  Henry  Lee,  and  the  same  being  gone  through  and 
debated  by  paragraphs  and  amended,  was  approved.  Oo  the 
32d  was  read  the  address  to  be  presented  to  the  colonies  in 
Canada;  and  on  the  36tb  was  signed  the  petition  to  the  King, 
condudingwithanexpressionofthehope  "that  Your  Majesty  Ptddonto 
may  enjoy  every  felicity  through  a  long  and  glorious  re^  **°*  **■  **• 
over  loyal  and  happy  subjects,  and  that  your  descendants  may 
inherit  your  prosperity  and  dominions  'till  time  shall  be  no 
more."    After  thus  entreating  thdr  sovereign,  in  terms  of 
afFefitionate  and  respectful  eloquence,  to  restore  to  them  their 
violated  rights,  their  rights  as  English  freemen,  the  delegates 
provided  for  another  Congress  to  meet  in  the  following  May,  in  Anotber  Cm- 
the  event  that  thrir  grievances  should  not  in  the  mean  time  be  £!^^'°''°*' 
redressed.  When  the  proceedings  of  the  Congress  were  pub- 
lished in  England,  Lord  Chatham  declared  that  "for  solidity 
of  reason,  for  sagacity  and  wisdom  of  coacluuon,  under  a 
complication  of  difficult  circumstances,  no  nation  or  body  of 
men  can  stand  in  preference  to  the  general  congress  at  Phil- 
adelphia.   The  histories  of  Greece  and  Rome  give  us  nothii^; 
equal  to  it,  and  all  attempts  to  impose  servitude  upon  such  a 
mighty  continental  nation  must  be  in  vain." 

In  the  Second  Continental  Congress,  which  met  at  Phila-  SuoMd 
delphia  in  the  chamber  of  the  state  house  since  known  as  Inde-  coomt!'' 
pendence  Hall,  May  10,  1775,  all  the  colonies  appeared;  and,  Uv,im- 
in  the  summer  of  1776,  all  took  part  in  the  two  great  acts '  that 
gave  life  and  character  to  the  new  nationality.  From  the  meet- 
ii^  of  that  Cot^ress  down  to  March  i,  1781,  when  Maryland 
signed  the  Articles  of  Confederation  and  completed  the  first 
Constitution,  it  was  the  only  coheuve  ifxot  that  held  the  states 
together  and  directed  their  federal  affsurs.  During  that  inter- 
val of  nearly  nx  years  the  Congress  was  the  Federal  Govern- 
ment—  such  a  government  as  it  was — de  jure  andde  facto; 
and  the  general  scope  of  its  powers  cannot  be  more  cleariy 
*  Oa  the  7th  of  June  Richard  free  and  iodependent  state*.  .  .  .^ 
Hemy  Lee  looved  a  iMoludon,  And  that  a  plan  of  confedcntion  be 
which  waa  adopted  by  Congren  on  prepared  and  trananiitted  to  the  n- 
the  nth,  "That  these  United  Cot-  apective  ooloniesfortbdrcoiwdent- 
oniea  are,  and  of  right  ougAt  to  be,      tion  and  apiMobatioii." 
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expressed  than  in  the  languid  of  Justice  Chase,  who  s^d  that 
"the  powers  of  Coi^ress  originated  from  necessity  and  arose 
out  of  and  were  only  limited  by  events,  or,  in  other  words,  they 
were  revolutionary  in  their  very  nature.    Thar  extent  de- 
pOKled  on  the  ex^:eiicies  and  necessities  of  public  affairs."  ' 
Anktesdf  CoD>      After  a  long  and  painful  travail  the  Second  Continental  Con* 
JJJ^^        gress  gave  birth  to  the  first  Federal  Constitution  of  the  United 
FiuUfn,  States.   "  It  appears  that  as  early  as  the  twenty-first  of  July, 

July.  I7TS.  1775,  a  plan,  entitled  'Articles  of  Confederation  and  perpetual 
Union  of  the  Colonies,'  had  been  sketched  by  Dr.  Franklin,  the 
plan  being  on  that  day  submitted  by  him  to  Congress ;  and 
though  not  copied  into  their  Journals,  remainii^  on  their  files 
in  his  handwriting.  But  notwithstanding  the  term 'perpetual' 
observed  in  the  title,  the  Articles  provided  exfn^ssly  for  the 
event  of  a  return  of  the  colonies  to  a  connection  with  Great 
SecoDd  dnit  Brit^."  *  This  sketch  became  the  basis  for  the  plan  reported 
Wy  1716™'  bythecommitteeon  the  iBthof  July,nowal8oremaimngonthe 
files  of  Congress  in  the  handwriting  of  Mr.  Dickinson.  The 
plan,  though  dated  after  the  Declaration  of  Independence,  was 
probably  drawn  up  before  that  event;  since  the  name  of 
colonies,  not  states,  is  used  throughout  the  draft.  The  plan 
reported  was  debated  and  amended  from  time  to  time,  till  the 
17th  of  November,  1777,  when  it  was  forced  to  by  Congress, 
and  proposed  to  the  legislatures  of  the  states,  with  an  ex- 
planatory and  recommendatory  letter.  The  ratifications  of 
these,  by  their  delegates  in  Congress,  duly  authorized,  took 
place  at  successive  dates;  but  were  not  completed  till  the  first 
of  March,  1781,  when  Maryland,  who  had  made  it  a  prere- 
quisite that  the  vacant  lands  acquired  from  the  British  Crown 
should  be  a  common  fund,  yielded  to  the  persuasion  that  a  final 
and  formal  establishment  of  the  "  Federal  Union  and  Govern- 
ment would  make  a  favorable  impresmon,  not  only  on  other 
forrign  nations,  but  on  Great  Britain  hersdf."  ' 
DArte  bcftm  On  July  22  the  House  resolved  itself  into  a  committee  of  the 
jvij  aa;  whole  to  take  into  consideration  the  articles  of  a  confedera- 

tion reported  by  the  committee  on  July  la;  and  on  the  30th 

■  See  Ware  r.  Hylton,  3  DalUs,  ed.),  v,  91 ;  Secret  Journals  ef  Com- 

333.    Von  Hoist  inoorrectly  attiib-  peis  (Domestic  Affain},  aist  July, 

ntcs  that  statement  to  Jay,  C.  J.  1775,  i,  383. 

t  See  Franklin,    Woris   (Sparti         *  IdaMvm  Papers,  %  688-689. 
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and  3i5t  of  that  month,  and  the  first  of  the  ensuing,  those  arti- 
des  were  debated  vhich  determined  the  proportion  or  quota  of 
money  each  state  should  furnish  to  the  cmnmoo  treasury,  and 
the  manner  of  voting  in  Congress.  Jefferson  has  preserved  for 
us  only  a  fragment  of  the  debates  that  took  place  in  1 776  on  the  fatgmeot 
Declaration  of  Independence  and  on  two  of  the  Articles  of  byj^owm. 
Confederation  (Articles  zi  and  xvii)  named  above.  "These 
Debates  were  given  to  Mr.  Madison,  in  Mr.  Jefferson's  own 
handwriting  as  now  on  file  among  Mr.  Madison's  papers.  Hiey 
are  prefixed  as  forming  a  part  of  the  only  materials  known  to 
exist  in  the  form  of  Debates  within  the  Revcdutionary  Con- 
gress." ^  From  this  precious  fragment  thus  preserved  a  few 
extracts  will  be  taken.  Theoriginaldraftof  Article  xi  provided  OiUniidnft 
that  "all  chaises  of  war  and  all  other  expenses  that  shall  be  ^^  '^ 
incurred  for  the  common  defense,  or  general  welfare,  and  al- 
lowed by  the  United  States  assembled,  shall  be  defrayed  out 
of  a  common  treasury,  which  shall  be  supplied  by  the  sev- 
eral colonies  in  proportion  to  the  number  of  inhabitants  of 
every  £^e,  sex,  and  quality,  except  Indians  not  paying  taxes,  in 
each  colony,  a  true  account  of  which,  distinguishing  the  white 
inhabitants,  shall  be  triennially  taken  and  transmitted  to  the 
Assembly  of  the  United  States."  After  Mr.  Chase  of  Mary-  Commaiti 
land  had  moved  that  the  quotas  should  be  paid,  not  by  the 
number  of  inhabitants  of  every  condition,  but  by  that  of  the 
"white  inhabitants,"  hesaid"he  considered  the  number  of 
inhabitants  as  a  tolerably  good  criterion  of  property,  and  that 
this  might  always  be  obtained.  He  therefore  thought  it  the 
best  mode  we  could  adopt,  with  one  exception  only.  He  ob- 
served that  negroes  are  property,  and  as  such  cannot  be  dis- 
tii^uished  from  the  lands  or  personalties  held  in  those  states 
where  there  are  a  few  slaves."  Mr.  John  Adama  then  replied  ^J"'^ 
"  that  the  numbers  of  people  were  taken  by  this  article  as  an  ' 

index  of  the  wealth  of  a  state,  and  not  as  subjects  of  taxation. 
That  as  to  this  matter  it  was  of  no  consequence  by  what  name 
you  called  your  people,  whether  by  that  of  freemen  or  ^ves. 
That  in  some  countries  the  laboring  poor  were  called  freemen, 
in  others  they  were  called  slaves:  but  that  the  difference  as 
to  the  state  was  imaginary  only.  .  .  .  That  the  condition  of 
the  laboring  poor  in  most  countries  —  that  of  the  fishennea, 
>  iSadisim  Papert,  a,  9-39. 
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particularly  of  the  Northern  States  —  is  as  abject  as  that  of 
slaves."  Mr.  Wilson  said,  "  that  if  this  amendment  should  take 
place,  the  Southern  colonies  would  have  all  the  benefit  of  slaves, 
viiilst  the  Northern  ones  would  bear  the  burden.  That  slaves 
increase  the  profits  of  a  state,  which  the  Southern  States  mean 
to  take  to  themselves ;  that  they  also  increase  the  burden  of 
defense,  which  would  of  course  fall  so  much  the  heavier  on  the 
Northern;  that  slaves  occupy  the  places  of  freemen  and  eat 
their  food.  Dismiss  your  slaves,  and  freemen  will  take  their 
places.  It  is  our  duty  to  lay  every  discouragement  on  the 
importation  of  ^ves;  but  this  amendment  would  give  the  jus 
trium  Uberorum  to  him  who  would  import  slaves."  Doctor 
VHtherspoon  said  ' '  that  the  value  of  lands  and  houses  was  the 
best  estimate  of  the  wealth  of  a  nation,  and  that  it  was  prac- 
ticable to  obtain  such  a  valuation.  ...  It  has  been  objected 
that  oqproes  eat  the  food  of  freemen,  and  therefore  should  be 
taxed;  horses  also  eat  the  food  of  freemen,  therefore  they 
should  be  taxed." 

After  the  amendment  had  been  defeated  by  a  vote  of  seven 
Northern  against  five  Southern  States,  vnth  Geor^  divided, 
the  debate  was  shifted,  with  forty-one  members  present,  to 
Article  xvn,  which  provided  that  "in  determinir^  questions, 
each  colony  shall  have  one  vote."  Then  it  was  that  "Mr. 
Chase  observed,  that  this  article  was  the  most  likely  to  divide 
us,  of  any  one  proposed  in  the  draught  then  under  con»deration. 
That  the  larger  colonies  had  threatened  they  would  not  con- 
federate at  all,  if  their  weight  in  Congress  should  not  be  equal 
to  the  numbers  of  people  they  added  to  the  confedoacy; 
while  the  smaller  ones  declared  against  a  union,  if  they  did  not 
reteiin  an  equal  vote  for  the  protection  of  their  rights.  That  it 
was  of  the  utmost  consequence  to  bring  the  parties  t<^tfaer,  as, 
should  we  sever  from  each  other,  either  no  foreign  power  will 
ally  with  us  at  all,  or  the  different  states  will  form  different 
alliances,  and  thus  increase  the  horrors  of  those  scenes  of  dvil 
war  and  bloodshed,  which,  in  such  a  state  of  separation  and 
independence,  would  render  us  a  miserable  people.  .  .  .  He 
therefore  proposed,  that  in  votes  relating  to  money  the  voice 
of  eadi  colony  should  be  proportioned  to  the  number  of  ita 
inhatntants."  Dr.  Franklin  "thoi^ht,  that  the  votes  should 
be  BO  proportioned  in  all  cases.  He  took  notice  that  the  Dela- 
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ware  counties  had  bound  up  thdr  delegates  to  disagree  to  this 
article.  He  thought  it  a  very  extraordinary  language  to  be  held 
by  any  state,  that  they  would  not  confederate  with  us  unless 
we  would  let  them  dispose  of  our  money.  Certainly,  if  we  vote 
equally  we  ought  to  pay  equally:  but  the  smaller  states  will 
hardly  purchase  the  privil^e  at  this  price.  .  .  .  He  repro- 
bated the  original  agreement  of  Congress  to  vote  by  colonies, 
and  therefore  was  for  their  voting  in  all  cases  according  to  the 
niunber  of  taxables."  Doctor  Witherspoon  "opposed  every  brWltbcN 
alteration  of  the  article.  All  men  admit  that  a  confederacy  is  *"'*'' 
necessary.  Should  the  idea  get  abroad  that  tho«  is  likely  to 
be  no  union  among  us,  it  will  damp  the  minds  of  the  people, 
diminish  the  glory  of  the  struggle,  and  lessen  its  imp(Htance; 
because  it  will  open  to  our  view  future  prospects  of  war  and 
dissension  among  ourselves.  If  an  equal  vote  be  refused,  the 
smaller  states  will  become  vassals  to  the  larger;  and  all  expe- 
rience has  shown  that  the  vassals  and  subjects  of  free  states 
are  the  most  enslaved."  He  added  "that  the  Belgic  Confed- 
eracy voted  by  provinces."  Doctor  Rush  "toolc  notice,  that  ivKn^i 
the  decay  of  the  liberties  of  the  Dutch  Republic  proceeded 
from  three  causes:  ist.  The  perfect  uiumimity  requisite  on  all 
occasions.  2d.  Their  oblation  to  consult  their  constituents. 
3d.  Their  voting  by  provinces.  This  last  destroyed  the  equal- 
ity of  representation ;  and  the  liberties  of  Great  Britain  also  are 
inking  from  the  same  defect."  Mr.  Hopkins  observed  "  that  brHopUiu. 
bistory  affords  no  instance  of  such  a  thing  as  equal  representa- 
tion. The  Germanic  body  votes  by  states.  The  Helvetic  body 
does  the  same;  and  so  does  the  Belgic  Confederacy.  ThiU  too 
Uttle  u  kitown  of  the  ancient  confederatums  to  say  wkat  mu  their 
practice."  Such  are  the  seed-points  of  light  that  glisten 
through  the  predoua  fragment  that  preserves  for  us  "  the  only 
materials  known  to  enst  in  the  form  of  Debates  within  the 
Revolutionary  Congress."  As  first  words  uixm  mighty  ques- 
tions they  possess  an  interest  and  a  value  all  their  own. 

Few  things  in  our  constitutional  history  are  more  moment-  MuyUnd'* 
oua  dian  the  determined  refusal  of  Maryland  to  ratify  the  J^']^'"^ 
Articles  until  her  just  demands  as  to  the  western  territory  cniauto 
should  first  be  complied  with.  At  the  outset  she  was  supported  ""'^  ^^"^ 
by  New  Jersey  and  Delaware,  and  their  joint  refusal  to  enter 
into  the  confederacy  grew  out  of  the  controversy  as  to  the  ulti- 
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mate  ownership  of  the  great  western  territory  of  which  France 
had  been  diBpossessed.  After  the  Revolution  had  extinguished 
the  rights  of  the  English  Crown  in  that  vast  domain,  Virginia, 
New  York,  Connecticut,  and  Massadiusetts  undertook  to 
claim  it  for  themselves  under  conflicting  and  irreooocilable 
titles.  The  three  resisting  states,  whose  western  boundaries 
were  irrevocably  fixed,  could  never  hope  to  share  in  this  great 
heritage  unless  its  ownership  should  be  vested  in  the  corporate 
person  of  the  new  nationality.  To  prevent  such  a  contingency 
the  doming  states  had  procured  an  amendment  of  the  Articles 
to  the  effect  that  no  state  should  be  deprived  of  territory  for 
the  benefit  of  the  United  States.'  Delaware  and  New  Jersey 
soon  withdrew  from  the  controversy,  leaving  the  fight  for 
national  dominion  over  this  priceless  possession  to  Maryland 
"laitrafr  alone.  In  her  "Instructions  "to  her  delegates  read  in  Congress, 
SSSiitft  May  ai,  1779,  her  position  was  clearly  and  distinctiy  defined. 

She  claimed  "that  a  country  unsettled  at  the  commencement 
of  this  war,  claimed  by  the  British  Crown,  and  ceded  to  it  by 
the  Treaty  of  Paris,  if  wrested  from  that  common  enemy  by  the 
blood  and  treasure  of  the  thirteen  states,  should  be  considered 
as  common  property,  subject  to  be  parceled  out  by  Congress 
into  free,  convenient,  and  independent  governments,  in  such 
manner  and  at  such  times  as  the  wisdom  of  that  assembly  shall 
hereafter  direct."  *  Fortunately  for  the  future  of  the  country, 
from  this  high  ground  she  never  withdrew.  In  January,  1781, 
\^rginia  agreed  conditionally  to  yield  her  claims ; '  on  Mardi  i , 
Witfnla.  1781,  New  York  executed  a  transfer  of  her  rights  to  the  United 

States;  and  on  that  day  Maryland  completed  the  new  Consti- 
tution by  giving  it  her  adhesion.*  Exactly  three  years  there- 
after Virginia  conveyed  irithout  conditions,  and  in  due  time 
Massachusetts  anA  Conneczticut  did  substantially  the  same 
thing.  In  that  way  the  new  nationality  became  the  sovereign 
possessor  of  "  the  whole  northwestern  territory  —  the  area  of 
the  great  states  of  Michigan,  Wsconsin,  Illinois,  Indiana,  and 
Ohio  (excepting  the  Connecticut  Reserve,"  *  which,  under  the 
Articles  of  Confederation,  it  had  no  express  right  either  to  hold 

■  See  Jonfnab  ^  Contreu,  H,  304.         *  Joumatt  of  Conpis,  iii,  581, 
•  Ilxd.  iii,  381.  583,591. 

■  Journal  of  Va.  Hoiue  ef  DO*-         *  Tlu  Critical  Ptrioi,  194. 
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or  govern.)*  Not  until  Maryland  had  been  assured  that  this  NikUiwm 
great  prize  should  belong  to  the  new  confederacy,  not  until  "^"^ 
its  fight  to  possess  this  vast  domain  as  folkland  had  been  nuionaSty. 
dearly  admitted,  did  she  agree  to  become  a  member  of  the 
league  whose  Constitution  soon  proved  itself  to  be  more  weak, 
more  worthless,  more  impotent  than  that  of  any  of  the  older 
Teutonic  le^:ue8  after  which  it  was  patterned. 

In  1754  we  find  Dr.  Franklin  at  Albany  proposing  a  plan  of  steriBtyof 
federation,  heretofore  eicplained,  of  which  Daniel  Coxe  was  ^^^"JlL 
probably  the  chief  designer.  Twenty-one  years  later  we  find  tioa. 
him  at  Philadelphia  making  the  first  draft  of  the  Articles  of 
Confederation,  which  survives  in  his  handwriting.  As  that  per- 
fomiance  simply  embodied  the  then  prevailing  type  of  confed- 
eration resting  on  the  requisition  system,  the  documentary 
evidence  is  concluuve  that,  down  to  that  time,  the  most 
<ni{pnal  and  resourceful  mind  of  the  epoch  had  conceived  of 
nothing  new  in  the  way  of  a  federal  government.  And,  so  far  as 
Congress  and  the  state  legislatures  were  concerned,  certainly 
no  attempt  at  change  or  reform  was  made  down  to  the  comple- 
tion of  the  first  Constitution  by  the  acceptance  of  the  Articles 
by  Maryland,  March  i,  1781.  That,  down  to  that  date,  Amer- 
ican statesmen  had  exhibited  no  fertility  of  resource  whatever 
in  the  making  of  federal  constitutions  is  manifest  from  the  text 
of  tlieir  first  performance  reproduced  as  Appendix  X. 

The  one  particular  in  which  our  first  Federal  Constitution  rose  The  principle 
above  the  older  Teutonic  leagues  after  which  it  was  patterned  ^J^;*'* 
was  embodied  in  the  new  principle  of  interstate  citizenship, 
which  it  originated.  "The  principle  of  inter-citizenship  infused 
itsdf  neither  into  the  constitution  of  the  old  German  Empire, 
Mr  of  Switzerland,  nor  of  Holland."  *  Section  one  of  Article 
four  of  the  Articles  of  Confederation  provided  that  "the  bet- 
ter to  secure  and  perpetuate  mutual  friendship  and  intercourse 
among  the  people  of  the  different  states  of  this  Union,  the  free 
inhalntants  of  each  of  these  states,  paupers,  vagabonds,  and 
fugitives  from  justice  orcepted,  shall  be  entiUed  to  all  privi- 
leges and  immunities  of  free  citizens  of  the  several  states."  The 

'  A>  to  "the  acercMe  of  national      Dr.  Adanu'a  paper  entitled  "  Mary' 
■ovcnignty  in  the  seoae  of  eminent      land's  Influence  upon  Ijind  Ceasiona 
domaio,  a  power  totally  foreign  to      of  the  United  States."  J.  B.  Audita, 
tlie  Articles  erf  Confederation  "under      3d  aeries. 
tbeOrdinancMof  i784and  i787,Me         '  Bancroft,  Bist.  (>f  Cowt,  i,  liS. 
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Bubstanoe  of  that  pro^dmon  was  reptfoduced  in  Section  two  vi 
Article  four  of  the  existing  Constitution,  which  provides  that 
"  the  citizens  of  each  state  shall  be  entitled  to  all  privil^ea 
Knt  Conttita-  and  immunities  of  citizens  in  the  several  states."  With  that 
h^m"*''^  exception  the  first  Constitution  simply  created,  on  the  old 
plan,  "a  finn  league  of  friendship,"  in  which  no  taxing  power 
iriiatever  was  vested.  "All  diaiges  of  war,  and  all  other 
expenses  that  shall  be  incurred  for  the  common  defense  or 
general  welfare,  and  allowed  by  the  United  States  in  Congress 
assembled,  shall  be  defrayed  out  of  a  common  treasury,  which 
shall  be  supplied  by  the  several  states,  in  proportion  to  the 
value  of  the  land  within  each  state.  .  .  .  The  taxes  for  paying 
that  proportion  shall  be  laid  and  levied  by  the  authority  and 
direction  of  the  legislatures  of  the  several  states,  within  the 
time  agreed  upon  by  the  United  States  in  Congress  assem- 
bled." 

Congress  was  authorized  "to  agree  upon  the  number  of 
land  forces,  and  to  make  requisitions  from  each  state  for  its 
quota,  in  proportion  to  the  number  of  white  inhabitants  in 
such  state,  which  requisition  shall  be  binding;  and  thereupon 
the  legislature  of  each  state  shall  appoint  the  regimental  of- 
i^meuid         ficers;  raise  the  men,  clothe,  arm  and  equip  them."  Thus  the 
by  the  luto.    *"t''^  control  of  the  purse  and  the  swoni  was  retained  by  the 
state  legislatures.   There  was  no  national  executive  or  judi- 
ciary.  Such  federal  powers  as  the  Confederation  did  possess 
were  vested  and  confused  in  a  one-chamber  assembly  composed 
of  delegates  which  the  state  legislatures  could  appoint  and 
recall  at  pleasure.  In  that  assembly  each  state  had  an  equal 
vote;  important  measures  required  the  votes  of  nine  of  the 
thirteen  states  and  amendments  the  votes  of  all.    Coi^^resa 
could  borrow  money,  but  it  could  make  no  provision  for  its 
repayment  outside  of  the  requisition  system  that  depended 
alone  on  the  power  of  the  states;  it  alone  cxiuld  declare  war,  but 
it  had  no  power  to  compel  the  enlistment,  arming,  or  support  of 
an  army ;  it  alone  could  decide  disputes  between  the  states,  but 
it  had  no  power  to  compel  either  disputant  to  respect  or  obey 
its  decisions;  it  alone  could  make  treaties  with  fordgn  nations, 
CoDBRM  po«-     but  it  had  no  power  to  prevent  individual  states  from  violating 
T^m^w^^.    them.  Congress  had  no  power  to  prevent  or  punish  offenses 
*i(oi7  power,     against  its  own  laws,  or  even  effectively  to  perform  the  duties 
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imposed  upon  it  by  the  constitution  of  the  league ;  it  had  hardly 
more  than  advisory  powers  at  best.  Even  commerce,  for^ga 
aad  domestic,  was  to  be  regulated  entirely  by  the  states;  and  it 
was  not  long  before  state  self-interest  began  to  show  itself  in 
the  regulation  of  duties  on  imports.  The  states  were,  however, 
forbidden  to  make  treaties,  peace,  or  war,  to  grant  titles  of 
nobility,  to  keep  vessels  of  war  or  soldiers,  or  to  buy  imports 
that  would  conflict  with  treaties  already  proposed  to  France  or 
Spain.  The  fatal  defect  in  such  a  consdtutioo  was  of  course  a 
lack  of  tanng  power,  a  lack  the  quota  system  utterly  failed  to 
supply. 

In  reviewii^  the  history  of  the  results  of  that  system  Ham- 
ilton said:  "Tlie  universal  delii^uency  of  the  states  durii^  l 
the  war  shall  be  passed  over  with  the  bare  mention  of  it.  £^^ 
The  public  embarrassments  were  a  plauable  apology  for  that 
delinquency;  and  it  was  hoped  the  peace  would  have  produced 
greater  punctuality.  The  experiment  has  disapptnnted  that 
hope  to  a  degree  which  confounds  the  least  sanguine.  A  com- 
parative  view  of  the  compliances  of  the  several  states  for  the 
five  last  years  will  furnish  a  striking  result.  Duiii^  that 
period,  as  appears  by  a  statement  on  our  files.  New  Hampshire, 
North  Carolina,  South  Carolina,  and  Geoi^a  have  paid  no- 
thing. I  say '  notlung '  because  the  only  actual  payment  is  the 
triflii^  sum  of  about  seven  thousand  doUais  by  New  Hamp- 
shire. South  Carolina  indeed  has  credits,  but  these  are  merely 
by  way  of  discount  on  the  supplies  furnished  by  her  during  the 
war,  in  consideration  of  her  peculiar  sufferings  and  exertions 
while  the  immediate  theatre  of  it.  Connecticut  and  Delaware 
have  paid  about  one  third  of  their  requisitions ;  Massachusetts, 
Rhode  Island,  and  Maryland,  about  one  half;  Virginia  about 
three  fifths;  Penns^vania  nearly  the  whole;  and  New  York 
more  than  her  quota.  .  .  .  Thit^  are  continually  growii^ 
worse;  the  last  year  in  particular  [Htxluced  less  than  $aoofXO, 
and  that  from  only  two  or  three  states.  Several  of  the  states 
have  been  so  lot^  unaccustomed  to  pay,  that  they  seem  no 
Ioi^:er  concerned  even  about  the  appearance  of  comf^iance. 
Connecticut  and  New  Jersey  have  almost  formally  declined 
payii^  any  longer.  The  ostensible  motive  is  the  non-ooncur- 
rence  of  the  state  in  the  import  system.  The  real  one'must  be 
conjectured  from  the  fact.  Pennsylvaniat  if  I  understand  the 
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scope  of  some  late  resoluttoos,  means  to  discount  the  interest 
she  pays  upon  her  assumption  to  her  own  dtizena;  in  which 
case  there  will  be  little  coming  from  her  to  the  United  States. 
This  seems  to  be  bringing  matters  to  a  crisis.  The  pecuniary 
support  of  the  Federal  Government  has  ol  late  devolved  almost 
entirely  upon  Pennsylvania  and  New  Yotk.  If  Pennsylvania 
refused  to  continue  h&r  aid,  v/hat  will  be  the  situation  of  New 
York:  Are  we  willing  to  be  the  Atlas  of  the  Union?  or  are  we 
willing  to  see  it  perish?"  * 

>  Speech  deUvered  in  N«w  YoriE      1787-  Set  Hamihoa'i  Works  (Lodgt 
Iqjalature  <»  the  revenvw  ■ystem  ia     ed.)i  Ut  193  *9- 
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Bt  Hamilton's  masterful  smnmaiy  the  fact  is  fixed  with  the  Fint  Fedeni 
predion  of  a  mathematical  demonstratioa  that  om*  first  ^x^^*^ 
Federal  Constitutioa  failed  because  itdid  not  possesa  either  the  iat±  oi  tudm 
power  to  impose  oc  to  collect  federal  taxes  as  such.  The  entire  v^^"- 
taxing  power  was  vested  in  thirteen  state  l^:ifiUtures,  each  of 
which  could  fail  in  itsduty  under  the  quota  system,  without  the 
fear  of  being  coerced  or  punished  by  the  federal  head.  From 
the  review  heretofore  made  of  prefixtsting  federal  governments, 
during  the  two  thousand  years  and  more  that  intervene 
between  the  founding  of  the  Achalan  League  (B.C.  iSi),  and 
the  compledoii  of  the  Articles  of  Confederation  (March  I, 
1781),  it  appears  that  during  that  vast  e^ianse  of  time  no 
federal  government  had  ever  existed  armed  with  the  power  to 
tax.  In  every  one  of  them  the  entire  taxing  power  was  vested 
in  the  states  or  cities  composing  the  league;  in  every  one  of 
them  contributions  were  made  through  the  requisition  or  quota 
system.    No  claim  can  be  set  up  that  any  American  states*  Nomln- 
man  connected  with  the  administration  of  government  ever  ownMrpdoi 
proposed  prior  to  February  16,  1783,  any  departure  from  the  to  17B3. 
one  stereotyped  plan  of  federal  government  the  world  had  ever 
known.  When  Coxe  and  Franklin  made  their  experiment  in 
1754  they  simply  reproduced  the  ancient  quota  system ;  when  in 
1775  Franklin  was  given  a  free  hand  to  draft  a  new  federal  con- 
stitution as  a  whole  he  made  no  material  change  in  his  original 
performance;  during  the  ux  years  in  which  the  Franklin  draft 
was  in  the  process  of  amendment  by  Congress,  that  body  made 
no  attempt  to  depart  from  the  old  model.  When  in  January, 
17S3,  the  desperate  stn^gle  for  federal  revenue  that  followed 
the  close  of  hostilities  reached  its  cdimax,  the  one  thought  of 
those  who  directed  the  deliberations  of  Congress  was  to  amend 
the  old  system  by  some  finandat  expedient  that  depended 
entirely  upon  the  unanimous  consent  of  thirteen  states  bitterly 
opposed  to  any  relinquishment  of  the  taxing  power.  In  siun- 
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lit.  BUnd'i  ming  up  the  ^tuation  on  January  37,  Mr.  Bland  of  Virginia 
JJ^'rJ*jJ^  Baid:  "That  the  ideas  of  thestateson  the  subject  were  soaverse 
to  a  general  revenue  in  the  hands  of  Coi^ress,  that  if  such  a 
revenue  were  proper  it  was  unattainable;  that  as  the  defidency 
of  the  contributionB  from  the  states  proceeded,  not  from  their 
complaints  of  their  inability,  but  of  the  inequality  of  the  ap- 
portionments, it  would  be  a  wiser  couiBe  to  pursue  the  rule 
of  the  Confederation,  to  wit,  to  ground  the  requisition  on  an 
actual  valuation  of  lands;  that  Congress  would  then  stand  00 
firm  ground,  and  a  practicable  mode."  '  At  an  earlier  moment 
on  that  very  day,  Mr.  Bland  had  notified  Congress  of  the  act 
of  bis  state  repealing  the  grant  of  the  impost  and  of  her  inabil- 
ity to  pay  her  quota  beyond  a  certain  amount.*  Just  an  bun- 
Mo  yeut  dred  and  forty  years  had  elapsed  since  the  English  colon- 
**^'^'  ists  in  America  embodied  thdr  first  attempt  to  construct 
a  federal  system  in  the  coostitutioa  of  the  United  Colonies  of 
New  England  modeled  upon  that  of  the  United  Provinces 
of  the  Netherlands  of  which  the  Plymouth  men  had  a  special 
knowledge  and  experience.  President  John  Adams  summed  up 
the  whole  matter  when  he  said  in  his  inaugural  address,  hereto- 
fore quoted,  that  the  United  Provinces  of  the  Netherlands  and 
the  Confederation  of  Swiss  Cantons  were  "the  only  examples 
which  remain  with  any  detail  and  precision  in  history,  and 
certainly  the  only  ones  viucb  the  people  at  large  had  ever 
Senile  considered."   In  1643  American  statesmen  b^an  by  making 

'*'''°*'  a  servile  copy  of  those  impotent  systems,  "kept  t<^ether  by 

the  peculiarity  of  their  topc^rapbical  poution";  and  down  to 
the  b^inning  of  the  year  1783  no  advance  whatever  had  been 
made  upon  them. 
w«iMUt  pra-         When  the  time  was  thus  ripe  for  a  revolution,  an  original 
^*^^^'°'"    thinker  of  the  highest  order,  an  experienced  financier,  and  the 
■yitemu         most  authoritativc  expounder  of  political  economy  of  that 
euiyuiTSi.    epoch,  grappled  with  the  pendii^  taxative  and  financial  pro- 
blem and  solved  it  in  the  only  way  in  which  it  could  have  been 
solved.   Foresedng  what  was  to  come,  Pelatiah  Webster  had 

■  IfaditoH  Papers,  t,  3S8.  The  to  vslue  the  Und,  and  return  the 

debate  OQ  revenue  began  on  January  valuationa  to  Consreaa.   Ibid.  X49- 

8,  "on  the  report  for  valuing  the  301. 

land  conformably  to  the  rule  laid  ■  Resolution  of  98th  Dec,  1783, 

down  in  the  Federal  Articles."  That  in  JounuU  ej  Haute  t^  DehgqUs.  80, 

rule  propoaed  to  require  the  atate*  90. 
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proposed  in  1781  the  entire  abolition  of  the  andent  conception 
of  a  federal  government  resting  on  the  quota  system  with 
which  the  world  had  been  for  bo  long  a  time  cursed.  No  one 
ever  comprehended  more  dearly  than  he  did  the  utter  hope- 
lessness of  the  attempt  to  amend  a  federal  system  that  should 
be  abolished  as  a  whole.  That  statement  can  best  be  supported 
by  his  own  words: — 

"Note  I.  Forming  a  plan  of  confederation  or  a  system  of  HuopMore 
general  government  of  the  United  States  ei^rossed  the  atten-  "^  ^  ^^ 
tion  of  Coi^press  from  the  Dedaration  of  Inde[>endence,  July  4,  fim  CcmiHtn- 
1776,  till  the  same  was  completed  by  Congress,  July  9,  1778,  •***• 
and  recommended  to  the  several  States  for  ratification,  which 
finally  took  place  March  i,  1781,  from  which  time  the  said  con- 
federation was  considered  as  the  grand  constitution  of  the  gen- 
eral government,  and  the  whole  administration  was  conformed 
to  it 

"And  as  it  had  stood  the  test  of  discussion  in  Congress  for 
two  years  before  they  completed  and  adopted  it,  and  in  all  the 
States  for  three  years  more  before  it  was  finally  ratified,  one 
would  have  thot^ht  that  it  must  have  been  a  very  finished 
and  perfect  plan  of  govaiunent. 

"But  on  trial  of  it  in  practice  it  was  found  to  be  extremdy 
weak,  defective,  totally  ioeffident,  and  altogether  inadequate 
to  its  great  ends  and  purposes,  for 

"i.  It  blended  the  legislative  and  executive  powers  bother 
in  one  body. 

"3.  This  body,  viz.:  Congress,  consisted  of  but  one  house, 
without  any  check  upon  their  resolutions.  * 

"3.  The  powers  of  Congress  in  very  few  instances  were  defin- 
itive and  final ;  in  the  most  important  artides  of  government 
they  could  do  no  more  than  recommend  to  the  several  States, 
the  consent  of  every  one  of  whidi  was  necessary  to  give  le^ 
sanction  to  any  act  so  recommended. 
"4.  They  could  assess  and  levy  no  taxes. 
"5.  They  could  institute  and  execute  no  punishments  except 
in  the  military  department. 

"  6.  They  had  no  power  of  dedding  or  controlling  the  con- 
tentions and  disputes  of  different  States  with  each  other, 
"7.  They  could  not  regulate  the  general  trade;  or, 
"8.  Even  make  laws  to  secure  either  public  treaties  with 
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foreign  States,  or  the  persons  of  public  ambassadors,  or  to 
punish  violations  or  injuries  done  to  eitho*  of  them. 
"9.  They  could  institute  no  general  judiciary  powers. 
"  10.  They  could  regulate  no  public  roads,  canals,  or  inland 
nav^tion,  etc.,  etc.,  etc. 
"Abtotd  "And  what  caps  all  the  rest  was  that  (whilst  under  such  an 

1^^",^  inefficient  political  constitution  the  only  chance  we  had  of  any 
tolerable  administration  lay  wholly  in  the  prudence  and  wisdom 
of  the  men  who  happened  to  take  the  lead  in  our  public  coun- 
die)  itwasfatally  provided,  bythe  absurd  doctrine  of  rotation, 
that  if  any  member  of  Congress  by  three  years'  experience  and 
application  had  qualified  himself  to  manage  our  pubUc  affairs 
with  consistency  and  fitness,  that  he  should  be  constitutionally 
and  absolutely  rendered  incapable  of  serving  any  longer  till  by 
three  years'  discontinuance  he  had  pretty  well  lost  the  cue  or 
train  of  the  public  counsels  and  foi^t  the  ideas  and  plans 
whidi  made  his  service  useful  and  important,  and,  in  the  mean- 
time, his  place  should  be  supplied  by  a  fresh  man,  who  bad  the 
whole  matter  to  learn,  and  when  he  had  learned  it  was  to  give 
place  to  another  fresh  man,  and  so  on  to  the  end  of  the  chapter. 
"The  sensible  mind  of  the  United  States  by  long  experience 
of  the  fatal  mischief  of  anarchy,  or  (ii4iich  is  about  the  same 
thii^)  of  this  ridiculous,  inefficient  form  of  government,  b^an 
to  apprehend  that  there  was  something  wrong  in  our  policy 
i^ch  ought  to  be  redressed  and  mended,  but  nobody  under- 
took to  delineate  the  necessary  amendments. 

"  I  was  then  pretty  much  at  leisure,  and  was  fully  of  ofnnion 
(though  the  sentiment  of  that  time  would  not  very  well  bear) 
"Ten  Oma  that  it  would  be  ten  times  eaaer  to  form  a  new  constitution 
^^^  than  to  mend  the  old  one.*  I  therefore  sat  myself  down  to 
sketch  out  the  leading  principles  of  that  political  constitution 
which  I  thought  necessary  to  the  preservation  and  happiness 
of  the  United  States  of  America,  which  are  comprised  in  this 
Dissertation. 

"  /  hope  ike  reader  will  please  consider  thai  these  are  the 

'  Nothing  U  more    remaHcable  May,  1787,  b^ioi  with  the  dedan- 

thon  the  boMneu  with  which  he  tion"  that  the  Articles  <rfConfec{eim- 

rtated  that  view  while  other  men  doa  ou^t  to  be  ao  corrected  and 

dung  to  the  idea  of  amending  the  enlarged  sa  to  accomplish  the  objects 

Articles  of  Confederation.  The  so-  proposed  by  their  institution." 
called  Vir^nia  plan  presented  in 
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original  thou^Us  o^  a  private  indindual,  dictaled  by  Ihe  natura 
1^  the  subject  only,  long  before  the  important  theme  became  the 
great  object  of  discussion  in  the  most  dignified  and  important 
assembly  which  ever  sat  or  decided  in  America." 

The  bold  innovator  has  thus  given  us  in  a  very  atriking  fonn 
the  reasons  that  impelled  him  to  propose  in  1781  the  calling 
of  a  "  Continental  Convention,"  for  the  purpose  of  wifung  out 
the  first  Federal  Constitution  as  a  whole,  and  substitutii^  for 
it  a  new  scheme  resting  on  a  wholly  novel  thecny. 

On  February  16,  1783,  when  Philadelphia  was  the  storm-  PknolFd). 
centreof  the  stnifisle  so  to  amend  the  first  Federal  Constitution  BiiJJ^'^ 
aa  to  enable  it  to  produce  a  more  certain  revenue,  Pelatiah  vm;  docm  of 
Webster  published,  at  the  very  doors  of  Congress,  his  entirely  ^^°°'"^- 
new  plan  of  a  federal  government  which  was  to  solve  the  pro- 
blem not  only  for  this  country  but  for  all  the  world.  Strikii^ 
at  the  very  heart  of  the  difficulty,  he  said  that  the  power  to  levy 
federal  taxea  must  be  taken  away  from  the  thirteen  popular 
assemblies  and  vested  directly  in  a'sovereign  federal  assembly 
armed  with  the  independent  power  to  enforce  its  own  man- 
dates, through  its  own  machinery.  To  use  his  own  words:  — 

"  I  begin  with  my  first  and  great  [Hinciple,  viz.:  That  the  Wdwter'i 
Constitution  must  vest  powers  in  every  department  sufficient  S^^^^*^ 
to  secure  and  make  effectual  the  ends  of  it.  The  supreme 
authority  must  have  the  power  of  making  war  and  peace  — 
of  appointing  armies  and  navies  —  of  appointing  officers  both 
dvil  and  military  —  of  making  contracts  —  of  emittii^,  coin- 
ing, and  borro\ring  money  —  of  r^:ulatii^  trade  —  of  making 
treaties  with  foreign  powers  —  of  establishing  post-offices  — 
and  in  short  of  doing  everything  which  the  well-being  of  the 
Commonwealth  may  require,  and  which  is  not  compatible  to 
any  particular  State,  all  of  which  require  money,  and  cannot 
poembly  be  made  effectual  without  it. 

"  Thoy  must  therefore  of  necessity  be  vested  with  power  of  taxa- 
tion. I  know  this  is  a  most  important  and  weighty  truth,  a  dread' 
ful  engine  of  oppression,  tyranny,  and  injury,  when  ill  used;  yet, 
from  the  necessity  of  ihe  case  it  must  be  admitted. 

"For  to  give  a  supreme  authority  a  power  of  making  con- 
tracts, without  any  power  of  payment  —  of  appointing  officers 
dvil  and  military,  without  money  to  pay  them  —  a  power  to 
build  ships,  without  any  money  to  do  it  with  —  a  power  of 
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emitting  money,  without  any  power  to  redeem  it  —  or  of  bor- 
rowing money,  without  any  power  to  make  payment,  etc.,  etc. 
—  such  soledsms  in  government  are  so  nugatory  and  absurd 
tbat  I  really  think  to  offer  further  argument  on  the  subject  would 
be  to  insult  the  understanding  of  my  readers. 
"Stwrenw  "  To  make  all  these  payments  dependent  on  the  votes  of  thirteen 

'"Srt^  do.  .pop**^  assemblies,  who  vrili  undertake  to  judge  of  the  propriety  of 
pand  on  "tUr-  eBcry  contract  and  every  occasion  of  money,  and  grant  or  withhold 
"*^*^  supplies,  according  to  fhtir  opinion,  whilst  at  the  same  lime  the 
operations  of  the  whole  may  be  stopped  by  the  vote  of  a  single  one  of 
ihem,  is  absurd;  for  this  renders  all  supplies  so  precarious  and 
the  public  credit  so  extremely  uncertain,  as  must  in  its  nature 
render  all  efforts  in  war,  and  all  regular  administration  in 
peace,  utterly  impracticable,  as  well  as  most  pointedly  ridic- 
ulous. Is  there  a  man  to  be  found  who  would  lend  money,  or 
render  personal  services,  or  make  contracts  on  such  precarious 
security?  Of  this  we  have  a  proof  of  fact,  the  stroi^est  of  all 
proofs,  a  fatal  ^cperience,  the  surest  tho'  severest  of  all 
demonstration,  which  renders  all  other  proof  or  argument  on 
this  subject  quite  unnecessary. 

"The  present  brokCTi  state  of  our  finances  —  publicdebtsand 
bankruptcies  —  enormous  and  ridiculous  depreciation  of  pub- 
lic securities  —  with  the  total  annihilation  of  our  public  credit 
— '  prove  beyond  all  contradiction  the  vanity  of  all  recourse  to 
the  particular  Assemblies  of  the  States.  The  recent  instance 
of  the  duty  of  five  per  cent  on  imported  goods,  struck  dead, 
and  the  bankruptcies  which  ensued  on  the  ungle  vote  of  Rhode 
Island,  affords  another  proof  of  what  it  is  certain  may  be  done 
E^ain  in  like  circumstances. 
Mart  levy  "I  have  another  reason  why  a  power  ttf  taxation  or  of  raising 

^^  money,  ought  to  be  vested  in  the  supreme  authority  of  our  common- 

wealth, viz, :  the  monies  necessary  for  the  public  ought  to  be 
raised  by  a  duty  imposed  on  imported  goods,  not  a  bare  five 
per  cent  or  any  other  per  cent  on  all  impOTted  goods  indis- 
criminately, but  a  duty  much  heavier  on  M  articles  of  luxury 
or  mere  ornament,  and  which  are  consumed  principally  by  the 
rich  or  prodigal  part  of  the  community,  such  as  silks  of  all 
aorta,  muslins,  cambricks,  lawns,  superfine  cloths,  spirits,  wines, 
etc.,  etc. 
"  Such  an  impost  would  ease  the  husbandman,  the  mechanic 
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and  the  poor;  would  have  all  the  practical  effects  of  a  sumptu- 
ary law ;  would  mend  the  economy,  and  increase  the  industry  of 
the  community;  would  be  collected  without  the  shoddng  dr- 
cumstances  of  ooUectors  and  their  warrants;  and  mal^  the 
quantity  of  tax  paid  always  depend  on  the  choice  of  the  person 
who  pays  it. 

"  This  lax  can  be  laid  by  the  supreme  authority  much  more  coH' 
vmiatUy  than  by  the  particular  Assemblies,  and  would  in  no  case 
be  subject  to  their  repeals  or  modifications,  and ,  of  course,  the  pub- 
lic credit  would  never  be  dependent  on,  or  liable  to  bankruptcy 
by  the  humors  of  any  particular  Assembly.  In  an  Essay  on 
Finance,  which  I  design  soon  to  ofTer  to  the  public,  this  subject 
will  be  treated  more  fully.  (See  my '  Sixth  Essay  on  Free  Trade 
and  Finance,'  p.  239.) " 

This  sdentilic  writer  on  finance  and  trained  student  of  gov-  PrtjmHra  in 
eminent  and  law  knew  perfectly  well  that  no  federal  system  ^^^^^ 
that  ever  existed  had  been  armed  with  the  power  to  tax;  he  atioD  deep- 
knew  perfectly  well  that  his  proposal  was  without  a  precedent  "'°*^ 
in  history;  and  he  perfectly  understood  the  deep-rooted  pre- 
judice in  favor  of  the  exdudve  power  of  the  states  to  tax,*  as 
tbat  prejudice  had  been  portrayed  in  Mr.  Bland's  statement 
of  January  ay.  With  consummate  art  he  rested  his  argument 
in  favor  of  his  revolutionary  proposal  upon  the  absolute  neces- 
sity that  demanded  it.  He  condensed  it  all  into  a  narrow  com- 
pass when  he  admitted  that  the  "power  of  taxation"  is  "a  WeUtar'i 
dreadful  engine  of  oppression,  tyranny,  and  injury,  when  ill  ^^J^lfL'* 
Used;  yet  from  the  necessity  of  the  case  it  must  be  admitted,  of  fedenj 
...  On  the  whole,  I  take  it  that  the  very  existence  and  use  of  '•»»*■• 
our  Union  essentially  depends  on  the  full  energy  and  final  effect 
of  the  laws  mfide  to  support  it,  and  therefore  I  sacrifice  all  other 
considerations  to  this  energy  and  effect,  and  if  our  Union  is  not 
worth  this  purchase,  we  must  give  it  up  —  the  nature  of  the 
thing  does  not  admit  of  any  other  alternative.   I  do  contend 
'  OothatpoiDt  MadiKniMid:"It     the  Government  of  the  Unkm;  not- 
Rqtdred  bnt  little  time,  after  tftldng      withstandii^  the  urgent  dem&ncb  of 
nvteatisthe  House  of  Delegates  in     the  Federal  Treasury,  the  glaring 
May,  1784,  todiscover,  tbat  however     inadequacy  of  the  authoriied  mode 
hvDiable  the  general  dispomtian  of      of  supplying  it,  the  njad  growth  of 
the  State  might  be  towacda  the  Con-      anarchy  in  the  Federal  system,  and 
f^dency,  the  Legislature  retained      the  animosity  kdodled  among  the 
IIk  aversion  of  its  predecessois  to      states  by  their  canflictiiig  regula- 
'lUafeis  of  power  from  the  State  to     tions."   Uaditon  Papers,  u,  694. 


..Google 


146  THE  AMEBJCAN  CONSTXTVTION  [Cb. 

that  our  Union  is  worth  this  purchase."  Upon  that  vital  issue 
he  staked  all,  and  won  all.  The  moment  his  fundamental  and 
revolutionaiy  concept  as  to  taxation  was  accepted,  all  other 
chai^^ioUowed  as  mere  corollaries.  So  soon  as  it  was  settled 
that  a  new  federal  fabric  was  to  be  created  with  an  independent 
power  of  taxation,  it  followed  that  such  a  government  must  be 
endowed  with  the  authority  to  execute  its  own  laws  and  decrees 
directly  upon  individuals  through  machinery  adequate  to  that 
end.   From  the  original  concept  necessarily  resulted  a  com- 
A (ompletdr     pletely  organized  government  "with  the  usual  branches,  legis- 
•^"^^       lative,  executive,  and  judicial ;  with  the  direct  power  of  taxation 
ftBcoMity.       and  the  other  usual  powers  of  a  government;  with  its  army, 
its  navy,  its  dvil  service,  and  all  the  usual  apparatus  of  a  gov- 
ernment, all  bearing  directly  upon  every  citizen  of  the  Union 
without  any  refer^ice  to  the  govenunents  of  the  several 
states."  ' 
DivUoditfa         Webster's  first  great  step  forced  him  to  take  the  second, 
^^^jL"^      scarcely  less  momentous,  which  involved  the  division  of  tlie 
deiwtment).     new  federal  state  into  three  departments  —  legislative,  execu- 
tive, and  judicial  —  something  never  heard  of  before  in  the 
world's  history.  The  idea  of  a  division  of  a  single  state  into 
three  departments  originated  in  England,  where  it  appeared  as 
the  unpremeditated  outcome  of  political  evolution.  As  a  scien- 
tific formula  the  maxim  as  to  the  division  of  powers  was  first 
HootewtDtea     expounded  by  Montesquieu,  who  accepted  it  in  the  qualified 
^^^^l"*'*         sense  in  which  it  existed  in  the  English  system.*  In  that  quali- 
fied sense  it  passed  into  the  first  American  state  constitutions. 
As  Madison  has  well  expressed  it,  "On  the  slightest  view  of 
the  British  Constitution  we  must  perceive  that  the  legislative, 
executive,  and  judiciary  departments  are  by  no  means  totally 
separate  and  distinct  from  eadi  other."  *  Speaking  of  the 
constitution  of  the  states  he  said: "  If  we  lode  into  the  constitu- 
tion of  the  several  states,  we  find,  that,  notwithstanding  the 
emphatical,  and,  in  some  instances,  the  unqualified  terms  in 
which  the  axiom  has  been  laid  down,  there  is  not  a  single  in- 
stance in  which  the  several  departments  of  power  have  been 
kept  absolutely  separate  and  distinct."  *  As  a  political  dogma 

1  Tbeae  are  the  attributea  which  *  Spirited  Laws,  hk.^,<A.  6. 
Mr.  Freeman  Myi  a  "compodte  *  fedcraJiit,  no.  xlvi  p.  335. 
Kate"  miut  ponew.   Federal  Gmt.,         *  Ibid.  337. 
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it  was  first  formulated  in  this  country  by  George  Mason  in  the 
Bill  of  Rights  of  Virgioia's  Cocstitutioa  of  1776,  which  provides  Definldoa  Ed 
"  that  the  legislative  and  executive  powers  of  the  state  should  ^"i^^  *" 
be  separate  and  distinct  from  the  judiciary."  But  when  the 
time  came  for  Franklin  to  draft  our  first  Federal  Constitution, 
it  never  occurred  to  a  mind  even  as  acute  as  bis  that  a  federal 
state  could  be  divided  into  three  departments  —  executive, 
l^islative,  and  judicial  —  for  the  simple  reason  that  no  preced- 
ing federal  state  had  ever  been  so  divided.  In  obedience  to  pre- 
cedent  the  total  federal  power  was  vested  and  confused,  under 
our  first  Constitution,  in  the  one-chamber  body  known  as  the  Fim  Coouitii- 
Congress  of  the  Confederation.  As  Ford  has  well  expressed  it:  ""'^^ 
"The  general  government,  called  into  existence  by  the  Articles  ch>mb« 
of  Confederation,  which  had  been  modeled  on  the  Bataviao  and  •"•"Wy- 
Helvetic  constitutions,  was  but  a  legislative  dependent  of  the 
state  legislatures,  with  scarcely  a  shadow  of  executive  or  judi- 
cial power,  and  was  tho^ore  equally  impotent  to  protect."  * 
Felatiah  Webster  in  critidsing  the  Articles  of  Confederation 
said:   "i.   It  blended  the  l^slative  and  executive  powers 
together  in  one  body.  ...  9.  They  could  institute  no  general 
judiciary  powers."  He  was  to  have  the  honor  of  proposing,  for 
the  first  time  in  the  world's  hist(»y,  the  division  of  a  federal  a  biouneni 
government  into  three  departments  —  executive,  legidative,  m„^  ^*" 
and  judicial.  After  stating  what  he  calls  "my  first  great  prin- 
ciple," after  stating  that  his  new  creation  must  "of  necesmty 
be  vested  with  the  power  of  taxation,"  he  assumes  in  the 
second  place  that  it  must  be  divided,  as  the  several  state  gov- 
ernments are  divided,  into  three  departments,  the  separate 
organization  of  each  of  which  he  undertook  to  work  out.  Some 
writers,  unfamiliar  with  Webster's  work,  have  erroneously 
assumed  that  the  necessity  for  such  a  division  was  first  stated 
by  Jefferson,  who,  in  a  letter  to  Madison  written  from  Paris,  Jdbneo'i 
December  16,  1786,  used  this  langu^^e;   "To  make  us  one 
nation,  as  to  foreign  concerns,  and  keep  us  distinct  in  domestic 
ones,  gives  the  outline  of  the  proper  diviuon  of  powers  be- 
tween the  general  and  particular  governments.  But  to  enable 
the  federal  head  to  exerdse  the  powers  given  to  best  advant- 
age, it  should  be  organized  as  the  particular  ones  are  into  tegis- 
lative,  executive,  and  judiciary."*  Nearly  four  years  before,  that 

*  FtdtraUtt,  Introd.,  p.  x. 

*  See  J^erttm't  CorreapmidMce,  by  T.  J.  Randolph,  ii,  64,  65. 
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idea  had  been  fully  worked  out  in  Webster's  paper  of  February 
16, 1783.  On  the  day  of  its  publication  Jefferson  was  at  Balti- 
more, and  two  weeks  later  he  came  for  a  visit  to  Philadelphia, 
after  the  voyage  he  was  then  contemplating  to  France  had 
been  abandoned. 
A  Preddcot  Webster  proposed  that  the  executive  power  should  be  vested 

^^[•^jj^      in  a  President  surrounded  by  a  cabinet  or  council  composed  of 
owikII.  the  "great  ministers  of  state,"  such  President  to  be  elected  by 

Coi^ress,  as  the  President  of  France  is  now  elected.  "The 
finander  manages  the  whole  subject  of  revenues  and  expend- 
itures, the  Secretary  of  State  takes  knowledge  of  the  general 
policy  and  internal  government,  the  Minister  of  War  presides 
in  the  whole  business  of  war  and  defense,  and  the  Minister  of 
Foreign  Affairs  regards  the  whole  state  of  the  nation,  as  it 
stands  related  to,  or  connected  with,  all  foreign  powers,  f 
mention  a  Secretary  of  State  because  all  other  nations  have 
one,  and  I  suppose  we  shall  need  one  as  much  as  they,  and  the 
multiplicity  of  affairs  which  naturally  fall  into  his  office  will 
grow  so  fast  that  I  imagine  we  shall  soon  be  tmder  the  neces- 
sity of  appointing  one."  Later  on  he  says  the  "great  ministers 
of  state  .  .  .  shall  superintend  all  the  executive  departments 
and  appoint  all  executive  officers,  who  shall  ever  be  atxount- 
able  to  and  removable  for  just  cause  by  them  or  Congress,  i.  e., 
either  of  them."  But  far  more  notable,  in  the  li^t  of  existing 
Hiniatoito  conditions,  is  this  declaration:  "I  do  not  mean  to  give  these 
wittoS't^*"  great  ministers  of  state  a  negative  on  Congress,  but  I  mean  to 
risu  to  vote,  oblige  Congress  to  receive  thdr  advices  before  they  pass  thdr 
bills,  and  that  every  act  shall  be  void  that  is  not  passed  with 
these  forms;  and  I  further  propose  that  either  house  of 
Congress  may,  if  they  please,  admit  the  said  ministers  to  be 
present  and  assist  in  the  debates  of  the  house,  but  without  any 
right  of  vote  in  the  decision."  *! 

Under  the  existing  Swiss  Constitution  the  executive  power  is 

vested,  not  in  the  President,  but  in  a  council  or  cabinet  of 

The  SiriM  I        seven,  known  as  Bundesrath  or  Conseil  Fldiral,  which  holds 

^"*™'''''         office  for  three  years.  The  Council  apportions  the  departments 

of  state  among  its  own  members,  and  "the  members  of  the 

Council  have  the  r^ht  to  speak  and  make  proposals  in  either 

house  of  the  Federal  L^slature,  but  not  to  vote."   In  his 

famous  essay  upon  Presidential  Government,'  from  which  that 

*  Freemaa'B  Essayt,  1,400  tg.  (ed.  1671). 
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quotation  is  taken,  Mr.  Freeman  says:  "The  Swiss  Constitu- 
tion has  several  points  of  likeness  with  that  of  America,  and  the 
constitution  of  the  two  houses  of  the  Federal  Legislature  is 
clearly  borrowed  from  the  American  model."  After  an  adverse  Uinistm  do 
vote  has  occurred,  the  Swiss  MinisterB  simply  return  to  their  ^J^?° 
ofEces  and  go  on  with  their  work  until  the  end  of  their  terms,  vote. 
In  the  light  of  such  an  example  it  is  too  dear  for  aigumeat  that 
we  may  adopt  so  much  of  the  English  cabinet  system  as  we 
need  and  at  the  same  time  reject,  as  Switzerland  does,  that 
part  of  it  which  is  not  applicable  to  a  federal  state  like  our  own. 
The  great  architect,  with  his  far-seeing  eye,  was  in  favor  of 
instituting  from  the  very  outset  a  closer  connection  than  now 
exists  between  the  executive  and  legislative  powers,  just  such 
a  connection  as  Switzerland  deemed  it  wise  to  introduce  in 
remodelii^  her  federal  legislature  upon  our  own.  The  lack  of 
such  a  connection  is  the  root  of  the  evil  under  which  our  parlia- 
mentary system  is  now  breaking  down.  In  the  First  Congress, 
1 89  bills  were  introduced ;  in  the  Sixtieth,  about  40,000.  As  the 
Iq^islative  business  of  the  country  has  thus  grown  in  extent  and 
complexity  the  pressure  upon  the  primitive  machinery  of  the 
House  of  Representatives  has  increased  until  at  last  a  crisis  has 
been  readied.  As  the  glut  of  legislative  timber  in  the  channel 
has  increased,  Mr.  Spealwr  has  been  endowed  with  first  one  Amofan 
abncHmal  power  and  then  emother  in  order  that  legislation  may  ^^^^Jl,^^^ 
not  cease  altc^ther.  But  the  time  has  now  arrived  when  such  pmm. 
empirical  devices  must  be  superseded  by  a  sdentific  readjust- 
ment of  our  parliamentary  machinery  upon  the  basis  Webster 
originally  su^ested.  Every  parliamentary  system  now  existing 
in  the  world,  except  our  own,  which  has  been  copied  from  the 
English,  has  reproduced  in  some  form  the  tnainsprii^,  the 
driving  force  of  the  oripnal  upon  which  its  harmony  chiefly 
depends.  That  mainspring  or  drivii^  force  is  embodied  in  the  Risbt  of  cabi- 
right  of  the  cabinet  to  appear  10  the  popular  chamber  for  the  ^J^^uo^" 
purpose  of  initiating  legislation  upon  the  great  questions  in 
whidi  the  nation  is  vitally  concerned,  and  then  of  driving  such 
legislation  to  a  final  vote.  The  lack  of  that  practical  buuness 
e^)edtent,  whidi  everybody  except  ourselves  enjoys,  and  which 
the  vast  and  ra^Hdly  swelling  volume  of  our  legislative  business 
urgently  demands,  has  produced  the  abnormal,  almost  revo- 
lutionary condition  under  which  we  now  groao.  The  author 
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has  been  contending  for  years  that  the  whole  difficulty  may  be 
removed,  without  a  constitutional  amendment,  by  a  brief  act 
of  Congress,  and  a  modification  of  existing  parliamentary  rules 
to  be  nuide  upon  the  basis  of  Webster's  original  suggestion,  sup- 
plemented by  the  Swiss  ejq>eriment  now  in  suoxssful  opera- 
tion.' 
int  Just  as  the  state  constitutions  admonished  Webster  to  split 
J^  the  new  Federal  Government  into  three  departments,  execu- 
oo-  tive,  legislative,  and  judicial,  the  bicameral  state  legislatures 
admonished  him  to  split  the  one-chamber  Coi^ress  of  the  Con- 
federation into  an  upper  and  a  lower  house.  In  constructing 
that  body  on  the  one-chamber  plan,  Franklin  was  content  to 
follow  a  model  two  thousand  years  old,  but  in  criticising  his 
work  Webster  said:  "This  body,  viz.,  Congress,  consisted  of 
but  one  house,  without  any  check  upon  their  resolutions."  As 
a  remedy  he  proposed  "that  the  Congress  shall  consist  of  two 
chambers,  an  upper  and  a  lower  house,  or  senate  and  commons, 
with  the  concurrence  of  both  necessary  to  every  act;  and 
that  every  state  send  one  or  more  delegates  to  each  house. 
H  tot  This  will  subject  every  act  to  two  discussions  before  two 
distinct  chambers  of  men  equally  qualified  for  the  debate, 
equally  masters  of  the  subject,  and  of  equal  authority  in  the 
decision.  These  two  houses  will  be  governed  by  the  same 
natural  motives  and  interests,  viz.,  the  good  of  the  Common- 
wealth, and  the  approbation  of  the  people.  Whilst  at  the  same 
time,  the  emulation  naturally  arising  between  them  will  induce 
a  very  critical  and  sharp-sighted  inspection  into  the  motives  of 
each  other.  Their  different  opinions  will  bring  on  conferences 
between  the  two  houses,  in  which  the  whole  subject  will  be 
exhausted  in  arguments  pro  and  con,  and  shame  will  be  the 
portionofobstinate,  convicted  error.  .  .  .  I  am  not  of  opinion 
that  bodies  of  elective  men,  which  usually  compose  Pariia- 
ments,  Diets,  Assemblies,  Congresses,  etc.,  are  commonly  dis- 
honest; but  I  believe  it  rarely  happens  that  there  are  not 
designing  men  among  them;  and  I  think  it  would  be  much 
more  difficult  for  them  to  unite  their  partisans  in  two  houses, 
and  corrupt  or  decdve  them  both,  than  to  carry  on  their 
designs  where  there  is  but  one  unalarmed,  unapprehen^ve 

■  See  the   sutbor's  article,   en-      era,"  in  the  North  American  SMtim 
titled  "The  Speaker  and  his  Pow^      for  October,  190S. 
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house  to  be  managed."  Such  were  the  terms  in  which  the 
woiid  was  first  addressed  in  favor  of  a  federal  assembly  of  two 
chambers  instead  of  one.  In  commenting  upon  the  manner  in 
which  the  members  should  be  chosen,  Webster  said:  "The 
del^;ates  which  are  to  form  that  august  body,  which  are  to  Howtbedde- 
hold  and  exerdae  the  supreme  authority,  ought  to  be  ap-  J^^^^** 
pointed  by  the  States  in  any  manner  they  please;  in  which  they 
should  not  be  limited  by  any  restrictions;  their  own  dignity 
sod  the  weight  they  will  hold  in  the  great  public  councils,  will 
always  depend  on  the  abihties  of  the  persons  they  appoint  to 
represent  them  there."  *  One  of  the  worst  providons  in  the 
Articles  of  Confederation  was  that  which  compelled  a  member 
to  retire  from  Congress  after  he  had  served  three  years.  At  the 
height  of  his  usefulness  Madison  was  forced  to  quit  on  that 
account.  In  denouncing  that  rule  Webster  said:  "I  have  no  01doD»4mi 
objection  to  the  states  electing  and  recalling  their  delegates  as  uoimced. 
often  as  they  please,  but  think  it  hard  and  very  injurious  both 
to  them  and  the  Commonwealth  that  they  should  be  obliged 
to  discontinue  them  after  three  years'  service,  if  they  find 
them  on  that  trial  to  be  men  of  sufficient  integrity  and  abil- 
ities; a  man  of  that  experience  is  certainly  more  qualified  to 
serve  in  the  place  than  a  new  member  of  equal  good  character 
can  be;  experience  makes  perfect  in  every  kind  of  business  — 
old  experienced  statesmen  of  tried  and  approved  integrity  and 
abilities  are  a  great  blessing  to  a  state  —  they  acquire  great 
authority  and  esteem  as  well  as  wisdom,  and  very  much  con- 
tribute to  keep  the  system  of  government  in  good  and  salutary 
order;  and  this  furnishes  the  strongest  reason  why  they  should 
be  continued  in  the  service,  on  Plato's  great  maxim  that  '  the 
man  best  quaUfied  to  serve,  ought  to  be  appointed.'"  Finally 
he  said:  "  It  is  necessary  that  Congress  should  have  all  usual  Congrwi  to 
and  necessary  powers  of  self-preservation  and  order,  e.  g.,  to  ^  aeeawy 
imprison  for  contempt,  insult,  or  interruption,  etc.,  and  to  pomn. 
expel  their  own  members  for  due  causes,  among  which  I  would 
rank  that  of  non-attendance  on  the  house,  or  partial  attend- 
ance without  such  excuse  as  shall  satisfy  the  house."  Witii  a 

*  Again  he  siy*  on  that  mibject:  they  have  the  confidence  o(  tbeir 

"AaCoogreMi^ever  becompoeed  aevcral  states  and  underaUnd  well 

ol  meo  del^ated  by  the  Mvenl  the  policy  and  present  condition  of 

Mates,  it  may  ircll  be  supposed  that  them." 
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touch  of  grim  humor  he  adds:  "The  consultations  and  decis- 
ions of  nationiU  couodls  are  so  very  important  that  the  fate  of 
millions  depends  on  them,  therefore  no  man  ought  to  speak  to 
such  assemblies  without  considering  that  the  fate  of  millions 
hangs  on  his  tongue.  ...  A  man  must  therefore  be  most 
inexcusable  who  is  either  absent  during  debates,  or  sleeps,  or 
whispers,  or  catches  flies  during  the  ailment,  and  just  rouses 
when  the  vote  is  called  to  give  his  yea  or  nay  to  the  weal  or  woe 
of  a  nation."  Like  a  steam  hammer  which  is  so  nicely  adjusted 
that  it  may  dther  crush  a  mass  of  iron  or  crack  the  crystal  of  a 
watch,  this  august  intellect  could  either  solve  the  gravest  and 
most  far-reaching  of  human  problenm,  or  discuss  with  pains- 
taking minuteness  commonplace  details. 

While  the  Articles  of  Confederation  did  not  attempt  to 
create  a  federal  judiciary,  the  ninth  Article  did  provide  that 
"the  United  States  in  Congress  assembled  shall  also  be  the 
last  resort  on  appeal  in  all  disputes  and  differences  now  sub- 
sisting or  that  hereafter  may  arise  between  two  or  more  states 
concemii^  boundary,  jurisdiction,  or  any  other  cause  what- 
ever," —  a  jurisdiction  inherited  from  the  Privy  Council.* 
"  Before  the  Revolution,  the  British  Privy  Council  had  adjudi- 
cated on  certain  questions  arising  betwen  colony  and  col- 
ony."' Several  controversies  between  the  states  were  actually 
brought  before  Congress  for  adjudication  under  the  foregtung 
Article:  and  in  two  of  them — Pennsylvania  c.  Connecticut 
(1781)  and  Massachusetts  P.  New  York  {1784)  —  the  agents  of 
the  contending  states  were  directed  to  "appoint  by  jtunt  con- 
sent commissioners  or  judges  to  constitute  a  court  for  hearing 
and  determining  the  matter  in  question,  agreeably  to  the  9th 
Article  of  the  Confederation,  which  they  succeeded  in  doii^,"  ■ 

An  important  count  of  Webster's  indictment  against  the  Arti- 
cles of  Confederation  was  that  "they  could  institute  no  gen- 
eral judiciary  powers."  That  difficulty  he  proposed  to  remove 

*  In  Rhode  lalond  e.  Huaocliu-  their  bounduiea,  whkli  aroK  uDder 

Mtta,  i2Peters,733,theCouitBaid:  their  reipective  cbaiten  and  had 

"  It  is  a  part  of  the  public  hiitory  continued  from  the  fim  aettlentent 

of  the  United  States,  of  which  we  of  the  colontea." 

cannot  be  judicially  ignorant,  that  ■  Maine,  Pvpniar  GavemmatU,  p. 

at  the  adoption  of  the  Constitution  aiy,  note  7. 

there   were  eziMing    controverdea  *  See  Taylor,  Jur.  and  Pro.  Su- 

between  eleven    atatea    respecting  prewu  Omrl  ^  the  UniUd  SlaUs,  9. 
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by  creating  a  Supreme  Court,  atid  such  inferior  courts  of  law  A  Snpreme 

and  equity  as  the  necessities  of  the  country  might  require.  He  S!?^^*'' 

outlined  the  Supreme  Court,  with  jurisdiction  both  original  and  1     ' 


appellate,  in  these  terms:  "That  the  supreme  authority  should  ' 
be  vested  with  powers  to  terminate  and  finally  decide  contro- 
versies arisii^  between  different  states,  I  take  it,  will  be  uni- 
versally admitted,  but  I  humbly  apprehend  that  an  appeal 
from  the  first  instance  of  trial  ought  to  be  admitted  in  causes 
of  great  moment,  on  the  same  reasons  that  such  appeals  are 
admitted  in  all  the  states  of  Europe.  It  is  well  known  to  all 
men  versed  in  courts,  that  the  first  hearing  of  a  cause  rather 
gives  an  opening  to  that  evidence  and  reason  which  ought  to 
decide  it,  than  such  a  full  examination  and  thorough  discus- 
sioR,  as  should  always  precede  a  final  judgment  in  causes  of 
national  consequence.  A  detail  of  reasons  might  be  added, 
which  I  deem  it  unnecessary  to  enlai^  on  here."  Thus 
emerged  the  splendid  conception  of  the  Supreme  Court  of  the 
United  States  as  it  now  exists,  armed  not  only  with  original 
jurisdiction  "to  terminate  and  finally  decide  controverues 
ari^i^  between  different  states,"  but  also  with  an  appellate 
jurisdiction  "in  causes  of  great  moment,  on  the  same  reasons 
that  such  appeals  are  admitted  to  all  the  states  of  Eufx>pe." 
In  due  time  the  Court,  with  a  double  jurisdicrion  thus  defined, 
held  that  Congress  is  powerless  to  reapportion  the  original  and 
appellate  jurisdictions  accordii^  to  the  will  of  that  body.'  As 
to  the  inferior  federal  courts  he  contented  himself  with  this  inierior  M- 
declaration:  "To  these  I  would  add  Judges  of  Law  and  Chan-  ^^^ 
eery;  but  I  fear  they  will  not  be  very  soon  appointed  —  the  equity, 
one  supposes  the  existence  of  law,  the  other  of  equity  —  and 
when  we  shall  be  alh^ther  convinced  of  the  absolute  neces- 
^ty  of  the  real  and  effectual  existenceoE  both  of  these,  we  shall 
probably  appoint  proper  heads  to  preside  in  these  departments." 
When  our  federal  judicial  system,  as  designed  by  Webster, 
found  a  real  expounder  in  Marshall,  oneof  the  gravest  tasks  he 
was  called  upon  to  perform  was  that  involved  in  the  establish- 
ment of  the  constitutional  supremacy  of  the  Supreme  Court 
over  judgments  of  state  courts  denying  federal  rights.  In  the 
great  case  of  Cohens  v.  Virginia,*  presenting  the  solemn  refusal 

*  Harbuiy  v.  Madiaoa,  I  Cnncb,  138. 

*  6  Wheat.  364. 
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of  the  Virginia  Court  of  Appeals  to  obey  the  mandate  of  the 
Supreme  Court  of  the  United  States,  the  ultimate  question 
Involved  was  the  supremacy  of  federal  law.  It  is  hard  not  to 
marvel  when  we  see howperfectlyWebsteraaticipatedand pro- 
vided for  that  very  contingency  when  he  Baid:  "  i.  No  laws  of 
any  state  whatever,  which  do  not  carry  in  them  a  force  which 
extends  to  their  effectual  and  final  execution,  can  afford  a  cer- 
tain or  sufllident  security  to  the  subject.  This  is  too  plain  to 
need  any  proof.  2.  Laws  or  ordinances  of  any  land  (especially 
of  august  bodies  of  high  dignity  and  consequence),  which  fail  of 
execution,  are  much  worse  than  none.  They  weaken  the  gov- 
ernment, expose  it  to  contempt,  destroy  the  confidence  of  all 
men,  native  and  foreigners,  in  it,  and  expose  both  a^r^ate 
bodies  and  individuals  who  have  placed  confidence  in  jt  to 
many  ruinous  disappointments  whidi  they  would  have  escaped 
had  no  law  or  ordinance  been  made;  therefore,  3.  To  apprant  a 
Congress  with  powers  to  do  all  acts  necessary  for  the  support 
and  uses  of  the  Union;  and  at  the  same  time  to  leave  all  the 
states  at  liberty  to  obey  them  or  not  with  impunity,  is,  in 
every  view,  the  grossest  absurdity.  .  .  .  Further  I  propose, 
that  if  the  execution  of  any  act  or  order  of  the  supreme  authority 
shall  be  opposed  by  force  in  any  of  the  slates  (which  God  forbid), 
it  shall  be  lawful  for  Coi^ress  to  send  intosuch  state  a  sufficient 
force  to  suppress  it.  On  the  whole,  I  take  it  that  the  very  exist- 
ence and  use  of  our  Union  essentially  depends  on  the  full 
energy  and  final  effect  of  the  laws  made  to  support  it,  and  there- 
fore I  sacrifice  all  other  considerations  to  this  energy  and  effect, 
and  if  our  Union  is  not  worth  this  purchase,  we  must  give  it 
up —  the  nature  of  the  thing  does  not  admit  of  any  other 
alternative." 

Webster  was  no  more  eager  to  arm  his  new  federal  creation 
with  supremacy  in  the  event  that  its  laws  or  mandates  should  be 
defied  by  the  states  than  he  was  to  guard  against  its  intruuon 
such  rights  as  the  states  reserved  to  themselves.  Nothing 
could  be  more  explicit  on  that  subject  than  these  declarations : 
"  II.  But  now  the  great  and  moat  difficult  part  of  this  weighty 
subject  remains  to  be  considered,  viz.,  how  these  supreme 
powers  are  to  be  constituted  in  such  manner  that  they  may  be 
able  to  exercise  with  full  force  and  effect  the  vast  authorities 
committed  to  them  for  the  good  and  well  being  of  the  United 
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States,  and  yet  be  bo  checked  and  restrained  from  exerdsing 
them  to  the  injury  and  rtiin  of  the  states  that  we  may  with 
safety  trust  them  with  a  commission  of  such  vast  magnitude  — 
and  may  Almighty  Wisdom  direct  my  pen  in  this  arduous  dis- 
cussion. ...  I  propose  further  that  the  powers  of  Coi^ress, 
and  all  the  other  departments  acting  under  them,  shall  all  be 
restricted  to  such  matters  only  of  general  necessity  and  utility 
to  all  the  states  as  cannot  come  within  the  jurisdiction  of  any 
particular  state,  or  to  which  the  authority  of  any  particular 
state  is  not  competent,  so  that  each  particular  state  shall  enjoy 
all  sovereignty  and  supreme  authority  to  all  intents  and 
purposes,  excepting  only  those  high  authorities  and  powers  by 
them  delegated  to  Congress  for  the  purposes  of  the  general 
union."  Let  us  place  in  juxtapontion  with  that  ample  state-  wdiitet^ 
ment  the  meagre  terms  of  the  Tenth  Amendment,  which  '^^^"^^ 
declares  that ' '  the  powers  not  delegated  to  the  United  States  duw  Teotli 
by  the.  Constitution,  nor  prohibited  by  it  to  the  States,  are  ' 
reserved  totheBtatesrespectively,ortothepeople."  According 
to  Webster's  conception  of  it  the  new  federal  system  was  to  be 
one  of  delegated  and  strictly  limited  powers,  and  yet  one  abso- 
lutely supreme  within  the  limits  of  its  jurisdiction  as  ultimately 
defined  by  its  own  tribunals.  From  the  very  nature  of  such  a 
syston,  which  has  no  prototype  in  history,  was  deduced  the 
judge-made  right  to  declare  void  a  national  law  when  the 
federal  courts  conclude  that  such  a  law  is  in  conflict  with  the 
Constitution  itself.  The  invindble  logic  employed  by  Mar- 
shall in  the  first  assertion  of  that  right  rested  necessarily  on  the 
admission  that  it  is  a  mere  deduction  from  the  general  nature 
of  a  system  of  government  whose  Constitution  does  not  under- 
talce  to  grant  it  in  express  terms. 

Thus  with  a  fullness  and  luddity  that  could  hardly  have  Gom 
been  surpassed  in  a  first  effort,  Pdatiah  Webster,  on  February  j°^i^^ 
16,  1783,  just  four  years  and  three  months  before  the  Fed-  witb  failure 
eral  Convention  of  1787  met,  gave  to  the  world,  as  his  inven-  "'  f""* 
tion,  the  entirely  new  plan  of  federal  government  now  embod- 
ied in  the  existing  Constitution  of  the  United  States.    This 
greatest  of  all  contributions  to  modem  political  sdence  was 
laid  at  the  doors  of  the  Congress  of  the  Confederation  just  at 
the  moment  when  a  final  judgment  of  condemnation  was  about 
to  be  pronounced  against  the  old  quota  system  aa  a  practical 
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means  of  raising  revenue.  The  cessation  of  hostilities  with 
Great  Britain,  followed  as  it  was  by  the  signing  of  the  pre- 
liminary articles  of  peace  at  Paris,  January  20,  1783,  bad 
brought  the  financiers  of  the  Revolution  face  to  face  with  the 
mighty  problem  of  providing,  without  any  visible  or  reliable 
means,  for  the  debts  that  represented  the  cost  of  victory.  In 
estimatiDg  that  cost  Congress  said:  "The  amount  of  these 
debts,  as  far  as  they  can  now  be  ascertained,  is  forty-two  mil- 
lions three  hundred  and  seventy-five  dollars.  .  .  .  The  amount 
of  the  annual  interest  is  computed  to  be  two  millions  four  hun- 
dred and  fifteen  thousand  nine  hundred  and  fifty-six  dollars. 
Funds,  therefore,  which  will  certainly  and  punctually  produce 
this  sum  at  least  must  be  provided."  In  attempting  to  provide 
such  funds  Congress,  after  frankly  admitting  the  inadequacy 
Uck  of  power  of  the  quota  system,  appealed  to  the  states  so  to  amend  the 
^,^?J|'^^^  Articles  of  Confederation  as  to  permit  Congress  to  levy  a  tax 
Impoiti.  on  imports,  for  the  term  of  twenty-five  years,  in  such  a  way  as 

to  produce  annually  the  sum  of  "nine  hundred  and  fifteen 
thousand  nine  hundred  and  fifty-six  dollars.  .  .  .  The  re^due 
of  the  computed  interest  is  one  million  five  hundred  thousand 
dollars,  and  is  referred  to  the  states  to  be  provided  for  by  such 
funds  as  they  may  judge  most  convenient."  '  Since  Febniaiy 
3, 1781,  Congress  had  been  imploring  the  states  to  make  such 
a  concession;  and  its  prayer  would  have  been  answered  had 
it  not  been  for  the  action  of  Rhode  Island  whose  assembly  on 
November  l,  1783,  unanimously  refused  to  concede  to  the 
Confederation  the  right  to  raise  revenue  by  duties  on  import- 
Rhode  Idud'*  ations.  That  refusal  was  based  on  three  grounds:  (l)  because 
'"**'*'  such  an  impost  would  bear  hardest  on  the  commercial  states, 

particularly  upon  Rhode  Island;  (2)  because  it  would  involve 
the  introduction  of  officers  unknown  to  the  Constitution; 
(3)  because  a  revenue  for  the  expenditure  of  which  Congress  is 
not  to  be  accountable  to  the  states  would  render  that  body 
independent  of  its  constituents,  and  would  be  dangerous  to  tfae 
liberties  of  the  United  States.*  Thus  was  revealed  the  terrible 
power  of  a  single  state  to  destroy  any  attempt  to  create  a  uni- 
form commercial  or  financial  system  by  an  arbitrary  or  selfish 

*  ilaiuon  Papers,    i.  Appendix      President  of   CooKreas,    Nov.    30, 
ao.  2,  vi-viii.  1783.   Records  of  Rhodt  Island,  bt, 

*  Bradford,  the  ^leaker,  to  the     663,  683,  664. 
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veto.  From  that  obstinate  and  destructive  attitude  Rhode 
Island  never  receded,  despite  Washington's  circular  letter  to 
die  governors  of  all  the  states,*  urging  the  necessity  of  granting 
to  Congress  some  power  to  provide  a  national  revenue,  and 
despite  Congress's  frantic  appeal  to  the  states,  in  the  final  reso- 
lution of  April  18,  1783,*  for  power  to  levy  specific  duties  on 
certain  enumerated  articles,  and  five  per  cent  on  others.  Even 
the  imf^orii^  answer  made  by  Hamilton,  Madison,  and  Fltz- 
simons  to  Rhode  Island's  objections, wasallinvain.*  Herfor- 
tunate  refusal  to  listen  to  reason  was  the  death  knell  to  the  i>e>Ui  ^^^  of 
Confederation.  After  she  succeeded  in  defeating  the  final  ^^'"''™'*'**"' 
attempt  to  secure  a  revenue  to  be  derived  from  imports  as 
embodied  in  the  resolution  of  A^nil  18, 1783,  —  to  which  some 
of  the  states  gave  an  unqualified,  and  others  a  conditional 
approval,  —  compliance  with  the  requisitions  grew  more  and 
more  lax,  until  at  last  in  1786  a  committee  of  Congress  reported 
that  any  further  reliance  on  requisitions  would  be  "dishonor- 
able to  the  understanding  of  those  who  entertain  such  con- 
fidence." *  The  last  stage  of  the  expiring  system  has  already 
been  depicted  in  the  despairing  words  of  Hamilton,  who  said  in 
the  speech  delivered  in  the  legislature  of  New  York  in  Febru- 
ary, 1787:  "Connecticut  and  New  Jersey  have  almost  formally 
declined  paying  any  longer.  The  ostensible  motive  is  the  non- 
concurrence  of  this  state  in  the  impost  system.  The  real  one 
must  be  conjectured  from  the  fact.  Pennsylvania,  if  I  under- 
stand the  scope  of  some  late  resolutions,  means  to  discontinue 
the  interest  she  pays  upoa  her  assumption  to  her  own  citizens; 
jQ  which  case  there  will  be  littie  coming  from  her  to  the  United 
States.  This  seems  to  be  bringing  matters  to  a  crisis.  The 
pecuniary  support  of  the  Federal  Government  has  of  late  de- 
volved almost  entirely  upon  Pennsylvania  and  New  York.  If 

'  HedeclaiedtbathwBSthedutr  tliat  Congreaa  are  aodtrol  reprfr 

of  the  states,  without  "  hentatiiig  a  aeadng  to  the  immediate  and  im- 

VDgle  moment,"  to  g;ive  their  ranc-  pattiBl  conaidetBtion  of  the  aevefal 

don  totheact  of  CongreMcatabliah-  states  the   utter  impoeaiI»Uty  of 

ing  a  revenue  for  the  United  States.  maintaining    and     preserving     the 

'  liaditon  Papert,  i,  447.  faith  <rf  the  Federal  Government  by 

*  Ibid.,  Appendii  no.  3,  xii-xix.  temporary  requidtiooa  on  the  states, 

*  Journals  <tf  Congreii,  iv,  619.  and  the  consequent  neceadty  of  an 
In  that  report  the  committee  said  eariy  and  complete  accession  of  all 
tbey  were  "seriously  impies«d  the  state*  to  the  revenue  system  of 
with   the  indispensable  obligation  the  eighteenth  of  April,  1783." 
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Pennsylvania  refuses  to  continue  her  aidi  what  will  be  the  ritua- 
tion  of  New  York?  Are  we  willing  to  be  the  Atlas  of  the 
Union?  orare  we  willing  to  see  it  perish?"  In  bringing  about 
that  desperate  condition  of  things  which  forced  the  meeting  of 
the  Federal  Convention  of  17871  Rhode  Island  was  really  a 

A  bcmfutot  benefactor  in  di^:uise.  In  demonstrating  through  her  selfish 
^•™^  and  irrevocable  veto  the  worthlessness  and  danger  of  the 
ancient  quota  system  she  paved  the  way  for  the  acceptance  of 
the  epoch-making  invention  of  Februaty  16,  1783,  which  was 
destined  to  revolutionize  federalism  as  a  system  of  govern- 
ment not  only  in  this  country  but  throughout  the  world. 

Cootiiiaital  As  that  invention  was  finally  presented  to  the  Federal  Con- 

l^^  vention  by  three  brilliant  young  members  of  the  Congress  of 

the  ConfederatioQ,  it  will  be  helpful  to  glance  at  the  character 
and  composition  of  that  body  at  the  time  Pelatiah  Webster 
published  his  entirely  new  plan  of  federal  government  at  its 
very  doors.*  Therecord  of  avote  taken  on  February  14, 1783, 
shows  that  the  foUowii^  delegates  were  then  [sesent:  New 
Hampshire,  Oilman  and  White;  Massachusetts,  Holten  and 
Gorham;  Rhode  Island,  Collins  and  Arnold;  Connecticut, 
Wolcott  and  Dyer;  New  York,  Floyd  and  Hamilton;  New 
Jersey,  Boudinot,  Elmer,  and  Condict;  Pennsylvania,  Mifflin, 
Fitzsimons,  Wilson,  and  Montgomery;  Maryland,  Carrel; 
\^rginia,  Jones,  Madison,  Bland,  Lee,  and  Mercer;  North  Car- 
olina, Hawkins  and  Williamson;  South  Carolina,  Rutledge, 
Ramsay,  Izard,  and  Gervais.  Certainly  no  public  assembly 
was  ever  in  greater  need  of  a  guiding  mind  or  a  guiding  hand. 
At  the  date  in  question  the  Coi^ess  was  fading  surely,  and  not 

todendnm  very  slowly,  into  the  shadow  of  a  name;  its  decadence  was  al- 
ready  so  marked  that  men  of  the  first  class  were  with  difficulty 
*  The  ConKreaa  wtu  then  ntting  between  the  doora  of  the  State 
at  Philadelphia  in  the  chamber  in  House  from  Chestnut  Stieet  above 
the  State  House  since  known  aa  Fifth,  where  Congreai  wa*  aitting 
Independence  Hall.  The  title-page  in  1783  and  the  Cc^ee  HouK  re- 
ct  Pdatiah  Webster's  "Dineita-  fened  to  in  the  Bradford  Imprint, 
tion"  shows  ttiat  it  was  "Printed  was  five  blodci,  four  of  them  being 
and  add  by  T.  Bradford,  in  Front  on  CheKnut  Street,  and  one  irf  them 
Street,  three  Doors  t>elow  the  Coffee  beli^  the  distance  between  High 
House,  HDCCLXXxm."  Tlie  Coffee  Street  and  Chestnut  Street."  For 
House  "  was  known  as  the  London  these  facts  I  am  indetited  to  the 
Coffee  House,  at  the  comer  of  Front  kindneM  of  Hampton  L.  Canon, 
Street  and  High  Street  (now  Mar-  Esq.,  the  eminent  PhiladdpUa 
ket   Street).    The    exact  diataoce     jurist. 
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persuaded  to  permit  themselves  to  be  dioeeii  members  of  it; 
loi^  after  the  day  named  for  the  commencement  of  a  session 
no  quorum  would  be  present  until  at  times  it  seemed  as  if  the 
government  would  become  simply  non-existent;  delegations 
from  certain  states  often  failed  to  attend  altt^ther.'  On  Feb- 
ruary ai,  1783,  it  was  "resolved,  that  it  be  recommmded  to 
the  states  of  Delaware,  Maryland  and  Geor^  to  send  dele- 
gates immediately  to  the  Congress,  and  to  each  state  in  the 
Union,  to  keep  up  a  constant  representation,"  That  resolu- 
tion  was  prompted  by  the  fact  that  the  divisions  during  the 
earlier  part  of  that  month  had  disclosed  that  only  twenty-seven  Onir  twt 
delegates  were  present  from  eleven  states.'  Of  the  fourteen  J^^ 
Presidents  of  the  Congress  between  1774  and  1789  only  Ran-  dermK 
dolph,  Hancock,  and  Laurens  are  remembered  in  a  popular 
way  in  that  capacity;  Jay,  St.  Clair,  Mifilin,  and  Lee  are 
remembered  for  other  things ;  while  Griffin,  Hanson,  Gorham, 
and  Boudinot  are  scarcely  remembered  at  all,  except  by  special 
atudents  of  American  history.*  The  last  named  was  President 
on  Jtme  «l,  1783,  when  Congress,  after  being  driven  from 
nUIadelphia  by  a  handful  of  drunken  soldiers,  fled  across  the 
river  to  Princeton  where  the  college  offered  shelter.  Thence  j^  ^^^^ 
it  skipped  about  to  Annapolis,  to  Trenton,  to  New  York,*  tnit. 


'  ytone.  Life  trf  HanmUon,  1, 96, 
97.  «M. 
■  MS.  Record!  of  the  Condnentai 

'  See  Tlu  Critieal  Period,  99. 

*  The  CongreM  of  the  Revolution 
fint  met  in  Philadelphia,  Pa.,  on 
September  5,  1774,  and  remained 
tbae  until  Wedneaday,  December 
13. 1776,  when  it  adjourned  to  Bahi- 
■nore,  Hd.,  in  consequence  of  the 
■pprrach  of  the  Britiab  army.  It 
met  in  Baltimoie  Friday,  December 
30,  1776,  and  remained  there  until 
February  37,  1777,  when  it  ad* 
fourned  to  Philadelphia,  where  it 
net  on  the  4th  of  the  next  March 
and  adjourned  from  day  today  until 
iIk  12th  of  that  month.  OntbeiSth 
<rf  September,  i777.  military  nece*. 
lity  agaia  ted  to  its  removal  from 
Philadelphia.  It  thereupon  ad- 
ionmed  to  Lancaster,  Pa.,  where  it 


met  on  Satuiday  the  37th  of  that 
month,  and  on  the  same  day  ad- 
journed to  meet  at  York  in  the 
maae  rtate,  at  which  place  it  as- 
sembled on  Tuesday  the  30th  of  the 
YoA 


adelphia  by  the  British,  it  adjourned 
to  that  dty,  where  it  held  its  next 
session  on  Thursday,  July  a,  1778. 
It  remained  in  Philadelphia  until 
June  31,  17S3,  when  in  cooaequence 
of  the  ntensciiig  demonstration  to- 
ward it  by  the  unpaid  soldiers  of  the 
Revolutionary  Army,  it  adjourned 
to  meet  dtber  at  Tienton  or  Prince- 
ton, N.  J.,  as  the  President  might 
direct.  Upon  the  summons  of  the 
President  it  met  at  Princeton  on  the 
30th  of  June  and  continued  to  hold 
its  sesmona  there  until  November  4, 
1783.  On  November  36, 1783,  it  met 


.y  Google 


THE  AMERICAN  CONSTITUTION  [Ce. 

untii  it  became  a  laugUa^-stock,  and  its  wanderings  the  sub- 
ject of  newspaper  squibs.  And  yet,  despite  its  weakness,  irre- 
solution, and  gloom,  this  nondescript  assembly  —  so  rich  in 
duties  and  reaponubtlities  and  so  poor  in  powers  and  resources 
—  was  blessed  during  the  critical  period  by  the  presence  of 
three  rising  young  statesmen  who  would  have  adorned  any  age 
or  any  country.  James  Madison  had  taken  his  seat  as  a  work- 
•  ing  member  as  early  as  March  so,  1780;  Alexander  Hamilton 

r.  came  to  divide  the  honors  with  him  in  November,  1783; 
.  Charles  Pinckney  did  not  arrive  until  November,  1784.  Oo 
the  day  Pelatiah  Webster  laid  his  wholly  novel  plan  of  a  fed- 
eral government  at  the  doors  of  Coi^^ress,  Madison,  then 
thirty-two,  and  Hamilton,  then  twenty-six,  were  present  at 
Philadelphia  deeply  absorbed  in  the  discussion  of  the  problem 
of  problems  it  was  destined  to  solve.  No  biographer  of  Madi- 
son, Hamilton,  or  Pinckney  has  ever  claimed  that,  down  to 
that  time  or  for  at  least  four  years  thereafter,  dther  one  of 
them  ever  proposed  or  formulated  any  kind  of  a  new  constitu- 
tion. And  certainly  prior  to  February  16, 1783,  no  one  of  than 
had,  by  any  public  act  in  Congress,  attempted  to  brii^  about 
the  calling  of  a  federal  convention  armed  with  the  power  to 
make  a  new  constitution.  Such  were  the  conditions  under 
which  Madison  and  Hamilton  were  brot^ht  face  to  face  at 
Philadelphia  with  the  bold  innovator  who,  after  propo^g  as 
early  as  1781  that  a  "Continental  Convention"  should  be 
called  for  the  making  of  a  new  constitution,  gave  to  the  world. 

in  Annapolia,    Md.,   where  it  re-  {Miivided  for  by  the  Consdtutioii, 

maioed  until  June  3,  1784.   It  neit  and  aeveial  nKmben  (tf  each  house 

met  in  Trenton,  N.  J.,  from  Novem-  were  pnatnt  on  that  day,  but  no 

ber   I,    17S4,   until    December   34,  quorum  appeared  in  the  Houae  of 

1784,  when  it  adjourned  to  meet  in  Rcpicaentativee   until   the    lit  of 

the  dty  of  New  York.    It  met  in  April,  17S9,  nor  in  the  Senate  until 

New  YorkCityonJanuaryii, 1783,  the  6th  of  that  month.  On  Derem- 

and  continued  to  meet  there  until  ber  6,  1790,  Congrew  removed  to 

March  4,  1789,  when  it  wu  sue-  Philadelphia,  choKO  by  the  act  (d 

ceeded  by  the  Congrcn  provided  for  July  16, 1790,  aa  the  temporary  aeat 

in  the  Constitution.  The  CongreM  of  government  until  its  removal  to 

IKOvided  for  by  the  Constitution  the  Diattict  of  Columbia,  where  Con- 

fint  met  in  New  York  City.   The  greta  actually  met  for  the  fir«  time 

fint  Wednesday,  which  was  the  4th  on  Novembo-  ai,  iSoo,  in  the  oonb 

day  <rf  March,  1789,  was  tbeday  wing  of  the  Capitol,  then  the  (wly 

appointed  by  the  rewlution  erf  Sep-  completed  part  of  the  building.  See 

tember  13,  17S8,  for    "commenc-  Or^n  and  CoeemmaU  of  tiu  £>u- 

ing  proceedii^s"  by  the  Congrew  Met  of  diumbia,  13-13,  57,  lox, 
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as  his  invention,  an  entirely  new  plan  of  federal  government 
worl^  out  in  detail. 

There  can  be  no  question  that  Webster  and  Hamilton  pes-  Wcbatv  ud 
aessed  the  most  original  and  creative  minds  of  that  epoch,  so  e„.^^^ 
far  as  finance  and  economics  were  concerned.  Robert  Morris,  '•■-''«-'•*• 
a  skillful  administrator  of  finance,  was  not  in  their  class  as  a 
thinker.   It  is  interesting  to  see  how  it  was  that  Webster  and 
Hamilton  made  Monis  possible.   Professor  Sumner,  who  has  Prof.  Suouier 
written  the  best  book  on  the  finances  of  the  Revolution,  told  ^SS^''^ 
the  whole  story  when  he  said:  "In  February,  1780,  Pelatiah 
Webster  urged  the  appointment  of  a  financier,  that  is  of  a  com- 
petent single  officer  to  take  charge  of  the  finances,  in  place  of 
the  committees  or  boards  who  had  hitherto  been  intrusted  with 
them.*   In  September  of  the  same  year  Alexander  Hamilton 
urged  the  same  view,  that  there  should  be  single  responsible 
heads  of  the  great  departments,  'Mr.  Robert  Morris  would 
have  many  things  in  his  favor  for  the  department  of  finance.'"  * 
^ain  Professor  Sumner  says:  "Pelatiah  Webster  asserted  in 
1785,  that  forty  or  fifty  pa  cent  more  could  be  obtained  for 
lalxM*  and  country  produce  than  in  1774.   Hamilton  said  that 
labor  was  much  dearer  in  178a  than  before  the  war."  *  Such 
was  the  perfectly  normal  relation  existing  between  the  ma- 
ture and  experienced  financier  and  economist  of  fifty-seven  and 
the  brilliant  and  precocious  young  statesman  of  twenty-six. 
Gifted  as  they  both  were  by  nature,  the  advantage  of  thirty- 
one  years  in  age  and  experience  made  the  one  the  teacher,  the 
leader  of  the  other.  Nothii^  is  more  creditable  to  the  young 
man  of  action  than  the  deduve  promptness  with  which  he 
fidlowed  after  his  leader  had  blazed  the  way.  Madison  says  HowWdiater 
Webster  was  the  first  to  propose  the  calling  of  a  Federal  Con-  ^^^ 
vention,  in  1781 ;  in  July,  1782,  the  legislature  of  New  York  theFcdenl 
passed  resolutions,    "which   Hamilton  probably  drafted,"*  2^!^*" 
inviting  Congress  "to  recommend  and  each  state  to  adopt  the 

*  In  hi*  preface  Oi3)>  Professor     361;  Hamilton'a  Worls,  E,  315. 
Stunner  nys:  "The  finances  of  the  ■  Ibid.,  ii,  i8o,  i8l. 

Continental  Congreaa  hod  no  proper  *  Bancroft,  Eiilory  of  Iht  Con- 
boundary,  la  one  point  of  vtcw  tbey  ttttvUon,  i,  38-39  and  note:  "The 
seemnevertohavehadanyfinances;  grounda  for  believing  Hamilton  to 
inanother  the  whole  administration  have  been  the  drauKbtsman  of  the 
va«  financial."  reaolutionB   are  solely  the   drcum- 

■  7%«  Financier  and  the  Finanta     stances  above  related,  and  that  the 
ef  At  American  Saoltitioit,  i,  260-     kngu^e  bears  bis  impreaa." 
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measure  of  assembling  a  general  conveaticm  of  the  states  spe- 
cially authorized  to  revise  and  amend  the  Confederation."  On 
February  i6,  1783,  Webster  published  at  Philadelphia  the 
pn^ramme  that  convention  was  to  adopt;  and  on  April  i  of 
that  year  Hamilton  expressed  in  CongresSi/or  Uie  first  time,  im 
desire  "to  see  a  general  convention  take  place,  and  that  he 
would  soon,  in  pursuance  of  instructions  from  his  constituents, 
propose  to  Congress  a  plan  for  that  purpose."  ^  On  April  28, 
and  "so  far  as  &e  records  s)ww  never  till  then,"  Congress  ap- 
pointed a  Committee  on  pending  resolutions  in  favor  of  a  gen- 
eral convention.*  Madison  soon  followed  in  the  same  path. 
As  he  tells  us  himself:  "In  a  letter  to  James  Madison  from 
R.  H.  Lee,  then  President  of  Congress,  dated  the  twenty-sixth 
of  November,  1784,  hesaj^:  'It  is  by  many  here  suggested  as 
a  very  necessary  step  for  Congress  to  take,  the  calling  on  the 
states  to  form  a  Convention  for  the  sole  purpose  of  revising  the 
Confederation,  so  far  as  to  enable  Coi^ress  to  execute  with 
more  energy,  effect,  and  vigor  the  powers  assigned  to  it,  than  it 
appears  by  experience  that  they  can  do  tmder  the  present  state 
of  things.'  Theanswerof  Mr.Madisonremarks,'!  h<dditfora 
maxim,  that  the  union  of  the  states  is  essential  to  their  safety 
against  foreign  danger  and  internal  contention;  and  that  the 
perpetuity  and  efficiency  of  the  present  system  cannot  be  con- 
fided in.  The  question,  therefore,  is,  in  what  mode,  and  at 
what  moment,  the  experiment  for  supplying  the  defects  ought 
to  be  made.'"  *  In  the  very  month  in  which  Madison  thus 
CbritiHiick-  answered  Lee's  letter,  Charles  Pinckney,  who  was  a  year 
°^  "^  younger  than  Hamiltcn,  took  his  seat  in  Congress,  there  to 
aetae.  remain  until  1787.  Thus  were  united  in  the  work  of  the  Conti- 

nental Coi^ess,  during  the  critical  period,  Madison,  Hamilton, 
and  Charles  Pinckney,  the  three  youthful  statesmen  who  were 
to  take  to  the  Federal  Convention  of  1787  —  after  more  than 
four  years  of  study  and  reflection  upon  it  —  the  essence  of 
Uadboa,         Webster's  epoch-making  invention  In  the  form  of  "plans," 
^^^^i^^  ind   which,  as  drafted  by  Hamilton  and  Pinckney,  were  elaborate 
^at^d  ba-      systems  of  government.  At  every  step  the  three  younger  men 
Uad  WeUur.    marched  behind  their  great  intellectual  leader,  who,  alone  of  all 

1  MaditoM  Papen,  i,  439-430.  *  MadiwH  Papers,  ii,  707-708. 

*  Bancroft,   But.  ef  Iht  OmsL, 
i.  los- 
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the  men  of  that  epoch,  clearly  understood,  as  eariy  at  1781, 
that  the  amending  of  the  Articles  of  Confederation  was  a 
diimera.  Webster  tells  lu  that  even  then  he  "  was  fully  of  opin- 
ion (though  the  sendment  at  that  time  would  not  very  well 
bear]  that  it  would  be  ten  times  easier  to  form  a  new  constitu- 
tion  than  to  mend  the  old  one.  I  therefore  sat  myself  down  to 
sketdi  out  the  leading  principles  of  that  political  constitution, 
whidi  I  thought  necessary  to  the  preservation  and  hap^ness 
of  the  United  States  of  America,  which  are  comprised  in  this 
DisBertadoo."  * 

*  Sec  Dexter'i  Yak  BiepafUei  on  "The  Constitudaa  of  the  United 

mi  Annals,  ii,  97  to   I03,  for  a  States,"    recently    publiahed,    hu 

•ketch  of  Pelatiah  WebtttTi  mth  nude  prompt  recognition  of  a  part 

enomeiBtioD  of  twenty-aeven  of  his  of  what  is  due  to  Pelatiah  Webster, 

publications.  There  the  statement  After  conp^tulating  himself  upon 

b  made  that  "it  is  a  matter  (rftradi-  the  opportunity  afforded  by  Con- 

tion  that  memben  of  Congreia,  ea-  greaa  i<«  inflecting  the  epoch-mak- 

pecially  the  Connecticut  del«^tes,  ii^  paper  of  February  16,  17S3,  he 

wetE  in  the  habit  of  passing  the  even-  says:  "In  that  pamphlet  Mr.  Web- 

ing  with  him,  to  consult  him  upon  ster  undoubtedly  outlined  to  a  cer- 

♦j^i""''   and   pcditkal  concerns."  tain  degree  the  Constitution  as  it 

Here  the  author  deaiiea  to  make  was  subsequently  adopted."  (Vol. 

KkiKnrledgmenta  to  Mr.  David  K.  i,  p,  81.) 
VfvtMoa,  who,  in  his  notable  treatise 
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CHAPTER  VII 

THB  FBDEUL  CONVENTION   OP   1787  AND  ITS  WOBK  : 

As  all  preceding  attempts  to  dramatize  the  proceedings  of 
the  Federal  Convention  have  carefully  excluded  the  leading 
actor  from  the  stage,  they  have  necessarily  resulted  in  painfully 
accurate  reproductions  of  the  play  of  "Hamlet,"  with  Hamlet 
left  out.  Such  attempts  to  solve  a  mighty  problem  with  the 
main  factor  omitted  have  involved  the  employment  of  fab- 
ulous stories  and  misty  theories  in  conflict  with  experience  and 
common  sense.  In  the  light  of  the  documentary  evidence  now 
available,  such  expedients  are  no  longer  necessary.  Admitting 
that  the  Convention  performed  "the  most  wonderful  work 
ever  stnidc  ofif  at  a  given  time  by  the  brain  and  purpose  of 
man,"  it  is  now  quite  obvious  that  no  supem<»mal  processes, 
no  miraculous  interventions  entered  into  the  result.  Some- 
thii^  very  nearly  akin  to  the  miraculous  happens  whenever,  at 
a  turning-point  in  the  world's  history,  some  specially  gifted 
human  being  gives  birth  to  an  idea  that  ripens  into  an  immtM*- 
tality.  That  kind  of  a  miracle  happened  when  on  February  16, 
17S3,  an  intensely  practical  man,of  wonderful  insight  and  with 
a  genius  for  finance,  announced  an  entirely  new  plan  of  federal 
government  in  which  the  centre  of  gravity  is  vested  in  the  cor- 
porate person  of  the  federal  body  and  not  in  the  states  compos- 
ing the  aggregate.  In  a  word,  the  transition  from  the  ancient 
type  of  a  "confederated  state,"  resting  on  the  old  quota 
system,  to  the  new  type  of  a  "compomte  state,"  operating 
directly  upon  every  citizen,  was  brought  about  by  a  readjust- 
ment of  the  taxing  power  on  an  entirely  new  ba^.  If  the 
brii^i^  about  of  that  transition  may  be  called  a  miracle,  it 
was  a  miracle  of  finance.  It  is  not  therefore  strange  that 
t  it  should  have  been  performed  by  a  financier  equally  familiar 
with  the  theoretical  and  practical  sides  of  his  subject.  Cer- 
tainly after  that  event  nothing  that  can  be  called  miraculous 
occurred.  The  problem  that  remained  simply  invrfved  the 
arduous  task  of  adapting,  through  ordinary  human  agendes, 
to  the  most  difficult  and  com[4ex  conditions,  an  invention  trbott 
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basic  principle  is  so  simple  that  the  wonder  is  that  it  had  to  be 
discovered  at  all.  With  all  the  antecedents  clearly  in  view,  an 
attemptwill  be  made  to  draw  out,  in  a  simple  and  natural  way, 
the  processes  through  which  the  Convention  completed,  with 
brilliant  success,  a  work  of  adaptation  beset  with  such  obstacles 
as  only  an  impending  catastrophe  could  have  removed. 

Emphasis  has  been  given  already  to  the  (act  that  the  pub*  HtmlltoD'* 
licatton  of  Webster's  entirely  new  plan  of  federal  government  f^^ 
on  February  16,  1783,  was  followed,  on  April  i,  by  Hfunilton's  Convcstka 
first  move  for  a  Federal  Convention;  and  that  on  April  38,  ^^|^ 
Congress,  "and  so  far  as  the  records  show  never  till  then," 
appointed  a  committee  on  the  New  York  resolutions,  then  nine 
months  old,  in  favor  of  such  a  Convention.   When  in  June 
Washington's  drcular  letter  to  the  governors  of  the  states 
expressed  the  belief  "that  there  should  be  lodged  somewhere 
a  supreme  power  to  regulate  the  general  concerns  of  the  con- 
federated republic,  without  which  the  Union  can  not  be  of  long 
duration,"  the  newspapers  of  the  day  took  up  the  cry  and 
demanded  a  revision  "not  by  Congress,  but  by  a  Continental 
Convention,  authorized  for  the  purpose."  ^   But  before  the 
echo  of  that  appeal  died  away.  Congress  pointedly  declined  to 
take  the  initiative.  When  in  September  Adams  and  Franklin 
attempted  to  pave  the  way  for  a  better  union,  a  special  com- 
mittee, of  which  Arthur  Lee  was  a  member,  was  appointed, 
which  reported  that  "as  the  sevoal  states  are  sovereign  and 
independent,  and  possess  the  powtf  of  acting  as  may  to  them 
wem  best.  Congress  will  not  attempt  to  point  out  the  path.  Owgioi 
The  mode  for  joint  effort  will  suggest  itself  to  the  good  sense  ^^^^  ^ 
of  America."  *  The  good  sense  of  America  declined,  however, 
to  take  up  the  task  in  earnest  until  the  spur  of  commercial  and 
financial  necessity  became  BO  sharp  that  it  could  be  resisted  no 
longer. 

Hie  last  stage  of  the  good  work  really  began  on  March  joint  atmnni- 
98,  1785,  when  the  joint  commissioners  of  Virginia  and  Mary-  ijj^^  ^"" 
land  *  met  at  Mt.  Vernon  to  arrai^,  under  the  auspices  of  M«i]4*Dd, 

*  See  PMadelpkia,  July  3',  1783;  ■  Report*  of  committeei  on  in- 
Muyland  GMrifc,  July  II.  Inalet-  cieaung  the  pow«r*  irf  CoDgieaB,  95, 
ter  to  Dr.  William  Gofdon,  Sth  July,      MS. 

1783,  HS.,  Wuhington  did  not  btt-         ■  George  Muon  and  Alezander 
iute   to  e^prajB  fail   "wiah  to  KC      Heodenonof  Virginia;  Daniel  of  St. 
eaer^  given  to  the  federal  conatitii-      Thonua  Jenifer,  Thomaa  Stout,  and 
tkn  by  a  coHvention  of  the  people."      Samuel  Cbaae  of  Maryland. 
Bancnift,  i,  113. 
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Washington,  the  terms  (^  a  compact  betweoi  the  two  states  for 
the  juriadictioD  over  the  waters  of  the  Chesapeake  Bay  and  the 
riven  common  to  both  states,  coupled  with  a  request  to  Peno- 
syhrania  to  grant  the  free  use  of  the  branches  of  the  Ohio 
within  its  limits,  so  as  to  establish  the  connection  between  that 
river  and  the  Potomac' 

The  primary  work  of  the  commissicHierB  being  thus  per* 
formed,  they  passed  on  to  wider  subjects  of  policy  and  recom- 
mended to  the  states  in  question  uoiformity  of  commeFcial 
regulations,  uniformity  of  duties  on  imports,  and  unifonaity 
of  currency.*  At  that  moment  the  country  was  distracted  by 
commercial  conflicts  which  made  it  imperative  that  Congress 
shouU  be  armed  with  adequate  power  to  regulate  trade. 
Something  had  to  be  done  to  prevent  the  enactments  of  one 
state  to  the  injury  of  the  trade  of  the  other,  and  to  establish 
a  system  intelligible  to  foreigners  trading  with  this  country. 
Each  state  was  attempting  to  regulate  commerce  on  its  own 
account  and  in  its  own  interest.  In  1785  New  York  laid  a 
double  duty  on  all  goods  whatever  imported  in  British  ships; 
and  in  the  same  year  Pennsylvania  passed  the  first  of  a  series 
of  tariff  acts,  designed  to  tax  the  wholeoommunity  for  the  bene- 
fit  of  a  few  manufactures.  In  the  midst  of  it  all,  WashingtcHi 
wrote:  "If  the  states  individually  attempt  to  regulate  com- 
merce, an  abortion  or  a  many-headed  monster  would  be  the 
issue.  If  we  conader  ourselves  or  wish  to  be  a»tsidered  by 
others  a  united  people,  why  not  adopt  the  measures  which  an 
characteristic  of  it,  and  support  the  honor  and  dignity  of  one? 
If  we  are  afraid  to  trust  one  another  under  qualified  powers, 
there  is  an  end  of  the  Union."  ■ 

At  that  critical  juncture  it  was  that  the  ever  vigilant  and 
patriotic  Madison  hit  upon  an  expedient.  When  on  Decem- 
ber 5,  Maryland  gave  her  adhesion  to  the  compact  regulating 
the  jurisdiction  of  the  waters  of  Chesapealra  Bay  and  the  Po- 
tomac, her  l^islature  sent  a  communication  to  that  of  Vii^ 
ginia  propoMUg  that  commissioners  from  all  the  states  should 
be  invited  to  meet  and  reflate  the  restrictions  on  commerce 

'  Cf.  Rivei'a  Life  rf  Maiuo%,  I!,  either  a  imittd  people  or  we  are  dM 

58;  Uaduo*  Papert,  a,  696.  ■!>.   If  llie  fonner,  let  na  in  all  mat- 

i  WaaUiigtoa    to    Stuart,    jotli  ten  at  natioDal  ooooeTii  act  u  a  oa- 

Nor.,  1785.  When  Waahingtoii  wat  tioa  which  haa  a  natioiial  chaiactef 

invited  to  niKgest,  he  nid:  "The  to  ioppoit."  Sparkt,  iz,  145,  146. 
propOHdon  ii  idf-evident.  We  are 
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for  the  whole.  After  \^i^nia  had  responded  promptly  to  the 
action  of  Maryland,  by  enactmg  equally  liberal  legislation  as 
to  jurisdiction  over  the  waters  in  question,^  Madison,  having 
m  new."  a  politico-commercial  commisaion"  for  the  continent, 
at  once  prepared  a  motion  to  the  effect  that  commissionera 
from  all  the  states  should  be  invited  to  hold  a  meeting  in  order 
to  discuss  the  best  method  of  securing  a  uniform  treatment 
fA  commercial  questions.  With  consummate  craft  he  put  his 
motion  into  the  hands  of  John  Tyler,  a  zealot  for  the  independ- 
ence of  the  states,  who  happened  to  agree  with  him  on  that 
question;  and  on  January  3i,  1786,  it  passed  both  branches 
of  the  Virginia  legislature  by  a  large  majority.* 

The  result  was  the  invitation  to  the  commiaatoners  of  all 
the  states  to  meet  in  September  of  that  year  in  the  trade  con- 
vention at  Annapolis,  from  which  proceeded,  as  heretofore  AnaapoBi 
explained,  the  call  iot  the  more  famous  body  that  assembled  ^  ^^^    " 
atPhiladelphiainMay,  1787.  The  irresistible  commercial  and 
financial  movement  proceeding  from  the  states  which  thus 
forced  the  meeting  of  the  Federal  Convention  received  tardy 
aod  reluctant  recognition  from  Congress  itself.    After  the 
Annapolis  Convention  had  fixed  the  time  and  place,  the  Massa- 
diusetts  del^^tion,  led  by  Kng,  prevented  the  recommend- 
ation of  the  measure  which  the  deputations  at  Annapolis 
asked  for.    Not  until  \^if;inia.  New  Jersey,  Pennsylvania, 
North  Carolina,  and  Delaware  had  spoken  affirmatively  did 
King  b^n  to  see  the  error  of  hts  way.  What  really  appealed 
to  him  was  the  fact  that  "events  are  hurrying  us  to  a  crins. 
Prudent  and  sagacious  men  should  be  ready  to  s«ze  the  most 
favorable  circumstances  to  establish  a  more  perfect  and  vigor- 
oosgovemment."  *  Thus  impelled,  he  offered,  before  the  end  of  FcdenI 
February,  1787,  a  motion,  accepted  without  opposition,  which,  2*^12** 
while  carefully  ignoring  the  act  of  the  meeting  at  Annapolis, 
recommended  as  an  original  measure  a  convention  to  meet  at 
the  same  time  and  place.*  The  impending  crisis  that  drove 
IGng  to  this  action  deepened  with  the  increasing  perplexities 
that  seemed  to  culminate  just  at  that  moment.     Alarm  grew  iti  mnd^ 
into  consternation  as  Shays's  Rebellion  in  Massachusetts,  the  ^""^  ^ 
riots  in  Vermont  and  New  Hampshire,  the  "Know  Ye"mea8- 

*  Hening,  xU,  30,  55.  *  Jimnuit,    iv,    733;    Uadito» 

'  UadiMon  Papers,  U,  694-495.  Paperi,  U,  587,  619,  630. 

'  Anatin.'*  Gm-j,  &,  3, 4,  7,  ud  8. 
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ures  of  Rhode  Island,  the  paper-money  craze  in  so  many 
states,  the  quarrel  with  Spain,  and  the  imminent  danger  of 
separation  between  North  and  South  consequent  thereon, 
seemed  to  struggle  tt^ether  in  the  e£Fort  to  produce  anarchy. 
And,  last  and  most  of  all,  less  than  three  months  before  the 
time  hxed  for  the  meeting  at  Philadelphia  the  State  of  New 
York,  the  one  financial  prop  of  the  Confederation,  after  an 
impassioned  appeal  by  Hamilton  in  the  legislature,  on  Febru- 
ary IS,  1787,  so  cl<%ged  her  assent  to  the  amendment  endowing 
Coi^ress  with  the  power  to  levy  customs  duties  and  to  appoint 
the  collectors  as  to  defeat  it.  Thus  Congress  was  decisively 
informed  by  New  York,  as  it  had  long  ago  been  informed  by 
Rhode  Island,  that  it  would  never  be  armed  with  any  effectual 
means  for  raising  revenue.  In  the  midst  of  the  deepenii^ 
^oom,  and  under  the  pressure  of  a  common  danger,  all  the 
states  took  part  in  the  proceedings  at  Philadelphia  except  self- 
centred  Rhode  Island,  which  failed  to  send  del^iates. 

No  mind  accustomed  to  follow  the  swelling  streams  of 
causation  as  they  flow  through  the  forest  of  interdependent 
historical  facts  should  find  It  difficult  to  percdve  that  it  was 
the  imperious  necessities  of  commerce  and  finance  that  drove 
the  states  t<^ther  in  the  famous  assembly  that  completed  the 
second  Constitution  of  the  United  States.  How  imperious  such 
necessities  were  can  only  be  understood  in  the  presence  of  the 
opposii^  forces  they  were  obliged  to  overcome.  The  people 
that  dwelt  in  the  straggling  and  long-drawn-out  series  of  repub- 
lics then  fringing  our  Atlantic  seaboard,  so  far  from  being 
inspired  by  a  common  sentiment  of  union,  the  after-growth 
of  a  later  time,  were  filled  with  an  intensely  provincial  spirit  to 
which  local  self-interest  appealed  in  many  forms.  It  was  that 
jealous  spirit  of  local  self-interest  that  refused  to  the  last  to 
arm  the  Coi^ress  of  the  Confederation,  even  to  a  limited 
extent,  with  the  power  to  tax;  it  was  that  spirit  that  refused  to 
the  last  so  to  arm  Congress  with  the  power  to  reflate  trade  as 
to  enable  it  to  crush  out  the  interstate  tariff  wars  then  paralyz- 
ing  commerce,  foreign  and  domestic.  In  the  presence  of  such 
conditions  it  is  not  strange  that  the  British  Order  in  Council 
o(  the  sd  of  July,  1783,  should  have  been  "issued  in  full  con- 
fidence that  the  United  States  cannot  agree  to  act  as  one  na- 
tion " ;'  it  is  not  strange  that  the  British  Ambassador  at  Paris, 
>  See  letter  of  John  Adams  to  Cai^nM,  Dip.  Cor,,  vS.  St,  88,  too. 
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vben  he  was  notified  by  the  American  Commiesioners  in  1784,^ 
that  they  had  full  powers  to  ne^tiate  a  commercial  treaty  with 
Great  Briton,  should  have  replied,  after  consultii^  with  Eng- 
lish  meFchants  trading  with  North  America,  that  "the  appar- 
ent  determination  of  the  respective  states  to  r^vlate  their 
own  separate  interests  renders  it  absolutely  necessary,  toward 
forming  a  permanent  system  of  commerce,  that  my  court 
should  be  informed  how  far  the  commissioners  can  be  duly 
authorized  to  enter  into  any  engagements  with  Great  Britain, 
wliich  it  may  not  be  in  the  power  of  any  one  of  the  states  to 
fender  totally  fruitless  and  ineffectual."  Josiah  Tucker,  Dean 
of  Gloucester,  reputed  to  be  a  sagacious  man,  simply  expressed 
the  general  view  of  European  statesmen  when  he  said :  "  As  to  Jodah 
the  future  grandeur  of  America,  and  its  being  a  rising  empire  3^^^^. 
under  one  head,  whether  republicsm  or  monarchical,  it  is  one 
of  the  idlest  and  most  visionary  notions  that  ever  was  con- 
ceived even  by  writers  of  romance."  How  could  a  contrary 
ooaclusion  be  reached  by  those  who  knew  that  the  long  and 
discreditable  history  of  federalism  as  a  system  of  government 
had  been  carried  to  the  verge  of  the  grotesque  by  the  first  and 
pending  American  experiment? 

la  the  midst  of  the  midnight  there  was  but  a  single  star, 
and  that  was  visible  only  to  the  eyes  of  the  elect.  To  those 
watchers  of  the  skies  it  came  like  a  new  planet  when,  on  Feb- 
ruary 16,  1783,  the  great  one  laid  at  the  doors  of  the  Con- 
gress an  entirely  novel  yet  complete  solution  of  the  mighty 
problem  by  which  they  were  mastered  and  overcome.  No 
invention  of  the  human  mind  was  ever  more  distinctly  re-  itoutiim  m 
moved  from  all  rivalry  by  the  isolation  surroundii^  its  birth.  SSm? 
No  sane  or  serious  person  will  contend  that  it  had  been  pre-  faiTeotloa. 
ceded  by  any  prototype  whatever;  and  not  until  about  four 
years  after  its  appearance  was  any  attempt  made  to  reproduce 
it  in  any  form.  While  it  thus  stood  forth  in  the  solitude  of  its 
own  originality,  it  was  seized  upon  by  three  youthful  states- 
men, Madison,  Hamilton,  and  Charies  Pinckney,  who,  after 
restating  it  in  the  form  of  more  or  less  complete  systems  of  gov- 
ernment, made  it  the  basis  of  the  proceedings  of  the  Federal 
Convention  of  1787.  Is  it  a  matter  of  wonder  that  the  greatest 

^  Tbe  Ametican  ConuniMiofien      BritiiliAinbeaiadoratPsriiwuthe 
for  DcgotiatiDg  treadea  were  John      Duke  of  Dorset. 
Adsinv,  FrsnUiii,  And  Jeffefsonj  the 
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financier  and  economist  of  the  age  should  have  solved  the  grav* 
est  financial  and  conunerdal  problem  presented  by  that  age? 
Is  it  a  matter  of  wonder  that  a  Convention  forced  together  by 
the  pressure  of  an  impending  catastrophe  brought  on  by  acute 
conunerdal  and  financial  oooditiona  should  have  seized  upon 
theonlyremedyever  offered  as  an  alleviation  of  them?  In  the 
year  in  which  the  Declaration  of  Indepeod^ice  was  made, 
Adam  Smith  discredited  the  economic  policy  of  the  past  and 
promoted  the  overthrow  of  worn-out  institutioiis  by  the  pub- 
lication of  the  "Wealth  of  Nations";  "perhaps," as  Macldn- 
toeh  has  declared, "  the  only  book  which  produced  an  immediate, 
general,  and  irrevocable  change  in  some  of  the  most  impc^- 
ant  parts  of  the  le^slatioD  of  all  civilized  states."  Seven  years 
later  Peladah  Webster  practically  abolished  the  ancient  type 
of  a  federal  league  resting  on  the  quota  system,  as  it  had  existed 
for  over  two  thousand  years,  and  established  in  its  stead  the  new 
type  of  a  composite  state  which  has  become  universal.  It  was 
a  time  of  transition,  of  change  from  the  past  to  the  present, 
during  which  such  achievements  were  posuble.  So  complete,  so 
finished  was  Webster's  performance  that  the  work  of  the  Con- 
vention in  its  larger  aspect  was  reduced  to  a  choice  between 
two  alternatives.  It  had  either  to  perpetuate  the  old  and  dis- 
credited system  by  adopting  the  plan  of  an  amended  Confed- 
eration, as  presented  by  Paterson;  or  it  had  to  adopt  the  path- 
breaking  invention,  " the  wholly  novel  theory"  presented  to  it 
with  variations  in  detail  by  Madison,  Hamilton,  and  Piockney. 
In  the  mighty  conflict  of  forces  the  <M  provincial  spirit,  stroi^  as 
it  was,  was  crushed,  only  by  the  threat  of  the  deluge.  After  the 
Paterson  plan  had  been  swept  away,  the  only  question  that 
remained  was  as  to  the  form  in  which  the  great  invention,  as 
embodied  in  the  so-called  plans  of  Madison,  Hamiltoa,  and 
Piockney,  should  be  transformed  into  a  working  system  of  gov- 
ernment. With  that  clue  to  the  labyrinth  it  will  be  compar- 
atively easy  to  follow  the  details  of  the  proceedings  tA  the 
Convention  subsequent  to  the  iatroductian  of  the  four  i^ans, 
as  the  records  now  available- are,  with  a  few  exceptions,  fairiy 
complete  and  accurate. 
f  An  earnest  effort  has  now  been  made  to  demonstrate  that 
an  irresistible  popular  movement,  driven  on  by  the  pressure  of 
commercial  and  finandal  necessity,  finally  forced  the  Contin- 
ental Coi^ress  to  acquiesce  at  a  specially  critical  moment  in 
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thecallingof  a  Federal  Convention;  that  the  progressive  states- 
men of  the  time  went  to  tliat  Convention,  under  the  leadership 
of  Washington,  resolved  to  break  away  from  the  past  by  adopt- 
ing an  entirely  new  plan  of  federal  government  upon  which 
they  had  been  reflecting  for  more  than  four  years;  that  Madi- 
son, Hamilton,  and  Pinckney,  who  were  necessarily  familiar 
with  that  plan  from  the  day  it  was  published  under  their  very 
eyes,  had,  after  prolonged  study,  formulated  it  in  more  or  lesa 
elaborate  systems  of  government  of  which  particular  descrip- 
tions have  been  given  already.  Only  in  the  light  of  these  con- 
clusions, proven  hardly  more  distinctly  by  the  documentary 
evidence  than  by  the  elementary  rules  of  common  sense,  is  it 
posnble  to  account  for  the  fact  that  "the  most  wonderful  wtvk 
ever  struck  off  at  a  given  time  by  the  brain  and  purpose  of 
man"  was  entirely  performed,  from  start  to  finish,  within  the 
narrow  limits  of  eighty-six  worldng  days.  The  table  here  Ccnveotioa 
appended  will  remove  all  controversy  as  to  that  pmnt.  Pur-  ^Sli^faJdiw. 
suant  to  call,  the  Convention  met  May  14, 1787.  There  was  no 
quorum  present  until  Friday,  May  a  j.  The  Convention  then 
oat  as  follows:  — 

M.   Toe.  W.    Ts.     F.    Sat. 


Hay 

Jana 


-5  days 


II      »      13      14*     IS      16 
18     19     ao     31     33     33 


16     17     18      19 
33     34     3j     a6 


14      18      16      "7 

18 

31      39      33      24 

as 

a«     39     30     31 

-33  days 

4       5*7 

8 

II*      13        13        14 

15 

-14  dan 

SSdaya 

Metmndadjounwd 

3  days 

Worked 

86day< 

Deduct  14*  and  11* 

TUi  taUe  was  prfpaicd  by  my  friend,  Mr.  Joatke  Shackelford  Miller  of 
the  Kentucky  Court  of  Ajipeala,  a  maiur  of  the  Uatory  of  tlie  Convention. 
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-  Even  if  the  explicit  and  voluminous  documentary  evidence 
did  not  establish  the  contrary,  nothii^  could  be  more  grotesque, 
more  chimerical,  than  the  assumption  that  the  assembly  met 
under  the  spell  of  some  kind  of  inspiration  that  enabled  it  not 
only  to  make,  as  a  corporate  act,  an  epoch-maldng  inveotioD 
in  political  science,  but  to  elaborate  it  as  a  workii^  system  of 
government  within  the  span  of  eighty-six  working  days.  The 
moment  the  inspiration  theory  is  set  aside,  the  fact  appears  that 
the  three  plans  out  of  which  the  finished  product  grew  had  been 
carefully  elaborated  some  time  beforehand  by  three  minds, 
that  took  from  the  common  source  open  to  all  the  four  base 
principles  first  announced  on  February  i6,  1783.   Those  ba^c 

.   principles  are  (i)  a  federal  government  with  the  independent 
power  of  taxation;  (2)  thedivision  of  the /edero^  head  into  three 

{  departments,  legislative, executive,  and  judicial;  (3)  the  divis- 
ion  of  the  federal  legislature  into  two  chambers;  (4)  a  federal 
government  with  delegated  powers  operatii^  directly  on  the 
citizen,  the  residuum  of  power  remaining  in  the  states.  It  is  no 
exaggeration  to  say  that  Webster's  creation  based  on  those 
four  novel  principles  was  as  different  from  any  precedii^  fed- 
eral system  as  a  modem  mt^ul  engine  is  from  an  ancient  stage- 
coach. When  the  documents  containing  the  plans  as  drafted  by 
Madison,  Hamilton,  and  Pinckney  are  placed  in  juxtaposition 
with  the  original  paper  of  February  16, 1783,*  a  mere  compari* 
son  settles  the  fact  that  the  great  invention,  which  is  the  basis 
of  all  of  them,  was  drawn  by  each  from  the  common  source. 
And  yet  after  that  claim  has  been  fully  admitted,  as  it  will  be 
by  every  honest  and  reasonable  mind,  the  fact  remains  that 
the  master  builders,  who  transformed  under  the  most  difficult 
circumstances  possible  the  dream  of  the  great  architect  into 
a  working  system  of  government,  achieved  a  result  as  remark- 
able  as  the  invention  itself.  As  time  goes  on,  it  becomes  more 
and  more  necessary  that  every  patriotic  American,  no  matter 
whether  he  is  a  student  of  the  Science  of  Politics  or  not,  should 
study  the  history  of  the  eighty-six  days  so  minutely  as  to 
enable  him  to  view,  as  a  connected  whole,  the  most  thrilling 
and  important  political  drama  ever  enacted  on  the  stage  of  the 
world. 
Tacitus  tells  us  that  the  Teutonic  warriors  made  it  a  hat»t 
>  See  Appeodioet  xi,  xn,  xm,  and  xtv. 


..Google 


VII.]      TSB  FEDERAL  CONVENTION  AND  ITS  WORK  17; 

never  to  meet  m  the  state  aasembly  at  the  time  appoiiited  leat  CtraroitlM 
punctuality  should  look  like  obedience.  True  to  the  ancient  ^^|^^ 
tradition  ^e  members  of  the  Federal  Convention  who  were  on  Ui?  14. 
summoned  for  the  14th  of  May  did  not  gather  at  Philadelphia  in 
sufficient  numbers  to  do  buuness  until  the  ajth.  At  the  hour 
appcHnted  for  opeoii^  the  Convention  on  the  14th,  Virginia 
and  Pennsylvania,  the  only  states  sufficiently  represented, 
appeared  at  the  State  House,  and,  with  others  as  they  arrived, 
adjourned  from  day  to  day.  On  the  17th,  South  Carolina 
appeared  on  the  floor;  on  the  i8th.  New  York;  on  the  aist, 
Delaware;  on  the  33d,  North  Carolina;  and  finally  on  the  asth, 
New  Jersey,  the  last  of  the  seven  states  necessary  to  fonn 
a  house.*  As  guide,  councilor,  and  friend  of  them  all  came 
Gecn^  Wa8hit^:ton,  who  was  met  at  Chester  by  public  honors 
that  followed  him  to  Philadelphia,  where  he  was  escorted  by 
the  dty  light  horse  amid  the  chiming  of  bells  that  announced  the 
banning  of  a  new  national  life.  He  had  come  with  a  firm 
resolve  to  break  with  the  past.  In  a  then  recent  letter  to  1 
Madison  he  had  said,  "My  wish  is  that  the  Convention  may  ^^j||^ 
adopt  no  temporizing  expedients,  but  probe  the  defects  of  the 
C<Hifititution  to  the  bottom  and  provide  a  radical  cure,  whether 
agreed  to  or  not.  A  conduct  of  this  kind  will  stamp  wisdom  and 
dignity  on  their  proceedings,  and  hold  up  a  light  which  sooner 
or  later  will  have  its  influence."  *  To  that  be  added  one  day, 
while  standing  in  the  midst  of  those  who  were  waitii^  for  a 
quorum:  "It  is  too  probable  that  no  plan  we  propose  will  be 
adopted.  Perhaps  another  dreadful  conflict  is  to  be  sustained. 
If,  to  [ilease  the  people,  we  o£Fer  what  we  ourselves  disap- 
prove, how  can  we  afterward  defend  our  work?  Let  us  raise 
a  standard  to  which  the  wise  and  honest  can  repair;  the  event 
is  in  the  hand  of  God."  *  Under  such  inspiration  the  Virginia 
delegation,  completed  by  the  arrival  of  George  Mason,  pre- 
pared during  the  interval  to  take  the  lead  by  conferrii^  "to- 
gether by  themselves  two  or  three  hours  every  day  in  order  to  ^^ 
form  a  proper  correspondence  of  sentiments."*  On  Friday  the  p„eiiton 
35th,  the  following  deputies  appeared:  From  Massachusetts,  Hayij. 

^  Maiuen  Fapert,   ii,   731-733.  ■  Gonverncur    Mania't    oration 

On  the  aith  the  repreaentetioii  wu     apOD  the  de&th  of  Woahingtoti,  Dec 
tncreued  to  nine  by  the  omval  of      31,  I799>  30-3I- 
Harybnd  and  Maasachuaetta.  *  Geoise  Maaon  to  hia  aoa,  Phila- 

■  March  31, 1787.  Spsita,  ix,  350.      ddphia,May  ao,  MS.  Baocroft,  ii,  5. 
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Rufiu  King;  from  New  York,  Robert  Yates  and  Alezaada 
Hamilton;  from  New  Jersey,  David  Breariey,  William  Church- 
ill Houston,  and  V^lliam  Patersoo;  from  Pennaylvania, 
R(d>ert  Morris,  TliomaB  Fltzaimons,  James  Wilson,  and 
Gouvemeur  Morris;  from  Delaware,  Geoi^  Read,  Richard 
Bassett,  and  Jacob  Broom ;  from  A^rginia,  George  Washington, 
Edmund  Randolph,  John  Blair,  James  Madison,  George 
Mason,  Geoige  Wythe,  and  James  McClurg ;  from  North  Caro- 
lina, Alexander  Martin,  William  Richardson  Davie,  Richard 
Dobbs  Spaight,  and  Hugh  ^^^Uiamson;  from  South  Carolina, 
John  Rutledge,  Charles  Cotesworth  Pinckney,  Charles  Pin<^- 
ney,  and  Pierce  Butler;  from  Georgia,  William  Few.  After  the 
unanimous  election  of  Washington  as  Pretudent,  and  William 
Jackson  as  Secretary,  "on  reading  the  credentials  of  the  depu- 
ties, it  was  noticed  that  those  from  Delaware  were  prohibited 
from  changing  the  Article  of  the  Confederation  establishing  an 
CommittM  equality  of  votes  among  the  states."  *  The  appointment  of  a 
OTi^^Hn^^  committee  to  prepare  standing  rules  and  orders  closed  the  bun- 
ness  of  the  day;  while  the  next  was  devoted  to  the  adoption  of 
the  rales  submitted  by  it,  the  first  of  which  provided:  "A 
House  to  do  business  diall  consist  of  the  deputies  of  not  less 
than  seven  states;  and  all  questions  shall  be  decided  by  the 
greater  number  of  these  which  shall  be  fully  represented.  But 
a  less  number  than  seven  may  adjourn  from  day  to  day."  It 
was  distinctly  provided  that  no  registry  was  to  be  made  of  tbe 
votes  of  individuals,  who  were  thus  secured  greater  freedom  of 
action. 
VhtiBkpba  The  moment  itB  organization  was  thus  completed,  the  Om- 
vention,  on  May  39,  plui^:ed  without  the  slightest  prelimin- 
ary into  the  great  business  its  dominating  members,  with 
Washingtonat  their  head,  had  come  to  perform — the  buainesB 
of  making  an  entirely  new  Constitution  on  the  basis  of  the 
invention  announced  to  the  world  by  Pdatiah  Webster,  Feb- 
raary  16,  1783,  After  a  notable  speech.  Governor  Randolph 
presented  the  fifteen  resolutions  embodying  what  is  generally 
known  as  the  Virginia  plan,  of  which  Madison  was  undoubt- 
edly the  real  author.  That  statement  should,  however,  be 
accompanied  by  Madison's  carefully  drawn  declaration  that 
"as  a  sketch  on  paper,  the  earliest,  perhaps,  of  a  Constitu- 
>  Maditom  Fapm,  U,  723. 
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tional  Govenuneat  for  the  Union  (or:ganized  into  the  r^ular 
departmeatB,  with  the  physical  means  operating  on  individ- 
uaJs)  tobesanctionedbyiA«^«o^o/ti^jfti^,  acting  in  their 
original  and  soverdgn  character,  was  contained  in  the  letters 
of  James  Madison  to  Thomas  Jefferson  of  the  nineteenth  of 
March;  to  Governor  Randolph  of  the  eighth  of  April;  and  to 
General  Washii^;ton  of  the  uxteenth  of  April,  1787,  lot  wiiich 
Bee  their  respective  dates."  As  the  slcetch  or  plan  contained  in 
those  letters  is  the  ovXy  one  Madison  ever  claimed  as  his  own, 
justice  to  him  requires  that  th^  should  be  printed  in  the 
Appendix  as  a  supplement  to  or  commentary  upon  the  resolu- 
tions offered  by  Randolph,  which  were,  no  doubt,  drafted  by 
Madison  as  a  formal  summary  of  the  larger  statement  which 
Ae  letters  contain.'  Randolph's  remark  that  "as  the  Con-  Rindoiph'i 
venfion  had  originated  from  Virginia,  and  his  coilea^es  sup-  ''■""'™' 
posed  that  some  proposition  was  expected  from  them,  they  had 
imposed  this  taslc  on  him,"  *  is  a  substantial  repudiation  of  any 
daim  upon  his  part  of  personal  authorslup.  It  is  perfectly  plain 
that  Madison's  great  modesty,  which  often  expressed  itself 
in  blushes,*  coupled  mth  his  comparative  youth  and  lack,  at 
that  time,  of  commanding  prestige,  made  it  as  natural  as  it  was 
expedient  for  him  to  treat  as  the  product  of  his  delegation 
resolutions  drafted  in  the  main  by  his  own  hand.  And  yet 
after  every  posuble  credit  has  been  given  to  Madison  lor  the 
resolutions  and  letters,  conwdered  as  a  connected  whole,  how 
can  any  critical  mind  declare  with  Bancroft  that  "the  Vu- 
ginia  members  prepared  a  finished  plan"?  *  As  stated  here- 
tofore, only  Pinckney  and  Hamilton  formulated,  before  the  Onlr  Flnck-  " 
Convention  met,  finished  schemes  of  a  new  type  of  federal  gov-  S^'JI^j'' 
emment;  the VirginiaRescdutionsonlyset  forth  the  basicprin-  GnUted plain. 
cif^es  upon  which  such  a  new  scheme  might  be  constructed ;  in 
the  words  of  Judge  Nott,  they  only  "brought  before  the  Con- 
vention questions  for  abstract  discussion  and  bases  on  which 
to  rest  principles  of  government."*  And  yet,  general  and 
abstract  as  the  Va^mA  Resolutions  were,  theyembodied  com- 
pletely the  great  invention.  They  outlined  a  compoute  state 

■  Tlwae  docnmenta  are  all  printed  *  Th*  Critieal  Ptriod,  p.  337. 
cooMcntively  in  Appendix  xn.  *  HiH  <4  CoiuL,  ii,  ▼. 

■  From  the  openinc  of  hii  apeech  *  See  above,  pp.  33,  34< 
pteeendac  the  Vii^nia  Reaolutioni. 

Maditom  Paperi,  U,  739. 
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acting  directly  upon  the  dtizen,  with  the  federal  head  divided 
into  three  departments,  legislative,  executive,  and  judicial. 
'  The  Congress,  with  fuli  taxing  power,  was  to  be  divided  into 

two  chambers  instead  of  one,  while  the  new  govemmeat  aa  a 
whole  waa  to  be  armed  with  the  right  to  nuiintain  the  suprem- 
acy of  federal  law.  So  soon  as  the  Virginia  Resolutions  were 
referred  to  "a  Committee  of  the  Whole  House,  to  consider  the 
state  of  the  American  Union,"  Charles  Pinckney  presented  his 
'J**"^*        plan  or  system.  The  event  is  thus  recorded  in  the  minutes  of 
tern"  pie-        Yates :  "Mr.  C.  Pinckney, a  member  from  South  Can^ina,  then 
MntedMvKi-  added  that  he  had  reduced  his  ideas  of  a  new  government  to 
a  system,  which  he  then  read."  ^  According  to  Madison  it  was 
then  "ordered,  that  the  said  draft  [of  the  Pinckney  plan]  be 
referred  to  the  Committee  of  the  Whole  to  consider  the  state  of 
the  Amoican  Union.  Adjourned."  Thus  it  appears  that  be- 
l  fore  adjournment  on  the  first  day  upon  which  the  Convention 
\  really  proceeded  to  business,  Madison  and  Pinckney  submitted, 
the  one  in  the  form  of  general  principles,  the  other  in  a  far  more 
concrete  and  systematic  form,  the  entirdy  new  plan  of  federal 
government  now  embodied  in  the  existii^  Constitutiofl  of  the 
United  States. 
CopT  of  lott         The  reasons  have  been  stated  already  for  the  conduaon  that 
h^h^  S*"    ^®  copy  of  the  lost  Pinckney  plan,  furnished  by  its  author  to 
isis.  the  Secretary  of  State  in  1818  and  published  by  him  in  the  fol- 

lowu^E  year,  contains  certainly  the  substance  of  his  original 
draft.*  When  that  copy  is  placed  in  juxtapo^tion  with  the 
Virginia  Resolutions,  the  latter,  considered  as  a  "  finished  plan" 
of  govermnent,  are  poor  indeed.  In  the  light  of  that  fact 
Madison's  critidsm  of  the  copy  furnished  by  Pinckney  must 
be  ju(^ed.  That  criticism  opens  with  the  admission  that  "the 
length  of  Ike  document  laid  before  the  Convention,  and  other  cir- 
cumstances" prevented  the  taldng  of  a  copy  of  the  Pinckney 
plan  at  the  time  it  was  offered;  and  that  admission,  as  to 
length,  is  corroborated  by  Yates,  who  says  that  Pinckney 
"added  that  he  had  reduced  his  ideas  of  a  new  government  to 
a^stem.whlchhetben  read."  Thus  the  fact  is  fixed  that  what 
^nckney  actually  o£Fered  was  not  a  mere  abstract  but  a  "sys- 
tem" of  government  certainly  worked  out  in  some  det^I.  The 

>  Madison  Papen,  ii,  746.  See  abo  p.  735. 
*  See  above,  p.  33. 


..Google 


VII.l     THE  FEDERAL  CONVENTION  AND  ITS  WORK  177 

gravamen  of  Madison's  criticism  is  this:  "On  comparing  the  GnvuMaof 
paper  with  the  Constitution  in  its  final  form,  or  in  some  of  its  [ 
stages,  and  vith  the  propositions  and  speeches  of  Mr.  Pinckney 
in  the  Convention,  it  was  apparent  that  considerable  error  had 
crept  into  the  paper,  occauoned  possibly  by  the  loss  of  the  docu- 
ment laid  before  the  Convention  (neither  that  nor  the  Reso- 
lution offered  by  Mr,  Paterson,  being  among  the  preserved 
papers),  and  by  a  consequent  resort  for  a  copy  to  the  rough 
draft,  in  which  erasures  and  interlineations,  following  what 
passed  in  the  Convention,  might  be  confounded,  in  part  at 
least,  with  the  original  text,  and,  after  a  lapse  of  more  than 
thirty  years,  confounded  also  in  the  memory  of  the  author."  '• 
Madison's  assumption,  not  entirely  unreasonable  when  made, 
"  that  conaderable  error  had  crept  into  the  paper,"  has  been  so 
successfully  refuted  by  the  work  recently  done  by  Professor 
Jameson  and  Judge  Nott,*  that  but  little,  if  any,  weight  can  Ju 
now  be  attached  to  it.  In  rememberii^  that  the  essence  of  the  ' 
imputation  against  Pinckney  was  embodied  in  the  idea  that  he 
bad  pieced  out  his  original  draft  by  borrowing  matter  from  the 
Constitution  as  completed,  we  should  not  forget  that  no  one 
then  realized  what  a  reservoir  he  Iiad  to  draw  from  in  the  great 
document  of  February  16, 1783,  far  more  voluminous  than  the 
Constitution  itself.   The  fact  is  that  Pinckney  surpassed  both 
Madison  and  Hamilton  in  the  faithfulness  with  which  he 
restated  to  the  Convention  the  essence  of  the  invention  Web- 
ster had  made.  His  version  was  the  version  par  excellence,  free  Pfaxkncr^ 
as  it  was,  on  the  one  hand,  from  the  timid  pretense  of  the  Ya-  J^J^J^i^^ 
sinia  plan  that  only  a  reviaon  of  the  Articles  of  Confederation 
was  intended,  and,  on  the  other,  from  the  extreme  centraliang 
tendencies  of  Hamilton's  plan,  for  whidi  the  country  was  not 
prepared.    It  must,  however,  be  said  in  justice  to  Madiscm, 
when  we  gather  his  real  motives  from  his  letters,  that  he  was 
just  as  resolute  as  Washington  in  the  wish  "that  the  Conven- 
tion may  adopt  no  temporinng  expedients,  but  [»obe  the 
defects  of  the  Constitution  to  the  bottom."   In  his  letter  to 
Randolph  of  April  8,  1787,  he  said,  "In  truth,  my  ideas  of  a  M*diMMi'i 
reform  strike  so  deeply  at  the  old  Confederation,  and  lead  to  ^^^^^ 
such  a  systematic  chai^,  that  they  scarcely  admit  of  the 
expedient.  .  .  .  Let  the  National  Government  be  armed  with  a 
*  liaditon  Papen,  tii,  Appta^  no.  3.  *  See  above,  p.  34. 
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positive  and  complete  authority  in  all  cases  where  uniform  meas- 
ures are  necessary,  as  in  trade,  etc."  The  difficulty  was  that 
Washii^iton  and  Madison  had  behind  them  at  home  vigilant 
and  implacable  political  enemies  who  w^e  eager  to  destroy 
their  work,  however  worthy  it  lais^t  be.  Patrick  Henry, 
Thomas  Nelson,  and  Richard  Henry  Lee  had  refused  even  to 
tie  del^iates  to  the  Convention;  and,  at  the  close,  even  a  man 
like  George  Mason  was  ready  to  say:  "As  the  Constitution  now 
stands,  be  could  neither  give  it  his  support  nor  vote  in  Vtr^nia ; 
and  he  could  not  sign  here  what  be  could  not  support  there."  ' 
To  the  narrowness,  the  selfishness,  the  short-aghtedness  of  the 
pTorlDdal  probanda!  Btnrit  as  embodied  in  such  men,  Madison,  whose 
g|[|*^"  patriotism  was  ever  working  through  diplomacy,  yielded  mat- 

ters of  fonn  while  clingii^  to  the  substance.  He  was  willing 
to  have  it  appear  that  they  were  only  refonning  the  Articles  of 
Confederation  if,  under  that  veil,  they  could  make  an  entirely 
new  Constitution. 
Tkc  ftMt  The  fact  that  during  the  first  hours  of  the  first  day  upon 

"■J^^^  °^     which  the  Convention  did  any  real  work  the  entirely  new  plan 
cMind  fn         of  federal  government  now  embodied  in  the  existing  Constitu- 
CoaTCBtiaa.      ^jqq  yg^  submitted  in  different  forms  in  two  dooiments  that 
occupy  uxteen  printed  pages  of  the  "  Madison  Papers  "  should 
convince  every  one  that  the  theory  that  the  great  invention 
was  gradually  evolved  as  the  proceedings  went  on  is  the  most 
foundationless  of  all  chimeras.    May  29  was  devoted  exclus- 
ively to  the  reception  of  the  two  plans  drafted  by  Madison 
and  Pinckney,  in  which  not  only  every  new  basic  prindl^e 
that  enters  into  the  existing  Constitution  was  carefully  defined, 
but  also  the  greater  part  of  the  details  as  they  were  finally 
worked  out  by  the  Committee  of  Detail  to  whidi  the  Pinckney 
plan  was  referred  on  July  s6.  Despite  the  longstanding  popu- 
lar misconception  to  the  contrary,  no  deliberative  body  ever 
It*wock''cnt    had  its  work  so  cut  out  and  arranged  beforehand  as  the  Fed- 
^g[„,^c»s>A.       ^^  Convention  of  1787.  It  may  be  said  without  the  slightest 
exaggeration  that  the  creative  work  that  has  made  it  immortal 
was  finished  before  it  ever  met.  From  May  39  to  the  dose,  the 
sii^  question  before  the  secret  conclave  was  as  to  the  form 
in  which  the  great  invention  of  February  16,  1783,  should  be 
adapted  to  then  existii^  conditions  as  a  working  system  of 
>  Uadistm  Papert,  Si,  1594. 
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government.  The  Committee  of  the  Whole,  to  which  both  the 

Pinckney  plan  and  the  A^iginia  Resolutions  had  been  referred, 

opened  the  battle  on  May  30,  with  the  election  of  Gorham  as  iMtcoMian  in 

chairman,  and  continued  it  until  June  13,  .when  it  rose  and  ^^^JJ^T"* 

reported  to  the  House  the  results  of  its  deliberations  in  the  bcyu  Umj  30. 

form  of  nineteen  resolutions.  It  is  certainly  notable  that  as  a 

prelude  to  the  debate,  the  basic  su^estion  Webster  had  been 

the  fiiBt  to  make  was  adopted  in  this  form:  "that  a  national 

government  ought  to  be  establi^ed,  conststii^  of  a  supreme 

l^islative,  executive,  and  judiciary."  fierce  Butler,  reot^^niz- 

ing  the  wisdom  of  applying  to  a  federal  system  such  a  divi«on 

first  popularized  by  Montesquieu  in  connection  with  single  DIvliiM  of  the 

states,  said  "  that  he  had  opposed  the  grant  of  powers  to  Con-  ™"*'  ""■ 

gress  heretofore,  because  the  whole  power  was  vested  in  one 

body.  The  proposed  distiibution  of  the  powers  with  different 

bodies  changed  the  case,  and  would  induce  him  to  go  great 

lengths."     Gouvemeur    Morris   "eiEplained   the  distinction 

between  a  federal  and  a  national,  supreme  government ;  the 

fonner  being  a  mere  compact  resting  on  the  good  faith  of  the 

parties ;  the  latter  havii^  a  complete  and  compulsioe  operation. 

He  contended  that  in  all  communities  there  must  be  one 

nincme  power  and  one  only."   Roger  Sherman,  who  took  his 

Beat  on  that  day,  while  admittii^  that  larger  faculties  must  be 

bestowed  on  the  new  creation,  was  not  willing  to  do  more  at 

that  time  than  vest  in  it  the  power  to  raise  its  own  revenue.' 

Webster's  basic  contention  as  to  the  division  into  two  houses  DMrioa  of  * 
of  a  federal  legislature  was  acc^ted  on  May  31,  in  this  form:  ^J^^^^** 
"That  the  national  legislature  ought  to  consist  of  two 
branches," — a  conclusion  "agreed  to  without  debate,  or  dis- 
sent, except  that  of  Pennsylvania,  given  probably  from  complai- 
sance to  Dr.  Franklin,  who  was  understood  to  be  partial  to  a 
single  house  of  legislation."  *  Beyond  that  point  Webster  had 
not  gone;  upon  the  menacing  and  difficult  questions  involved 
in  the  organization  of  the  two  houses  he  had  shed  no  light;  the 
honor  of  solving  them  belongs  to  the  Convention  alone.  That 
Pandora's  box,  involving,  as  it  did,  not  only  the  question  of 
slavery  but  the  jealousy  and  distrust  existing  between  the 
smaller  and  larger  states,  had  been  opened  on  May  30,  by 
Hamilton,  who  moved  "that  the  rights  of  suffrage  in  the 
■  Uaiitfm  Paptrt,  B,  746-747.  ■  UaditoK  Paptrt,  H,  753. 
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national  legislature  ought  to  be  proportioned  to  the  number 
of  free  inhabitants."  In  order  to  cut  off  irritating  debate  the 
motion  was  postponed ;  and  Madison  moved  in  more  general 
terms  "that  the  equality  of  suffrage  established  by  the  Artides 
of  Confederation  ought  not  to  prevail  in  the  national  legis- 
lature; and  that  an  equitable  ratio  of  representation  ought  to 
be  substituted."  On  the  next  day,  after  a  failure  to  reach  any 
definite  result  as  to  that  part  of  the  plan,  "the  cases  in  which 
the  national  I^islature  ought  to  legislate,  was  next  taken  into 
discussion.  On  the  question  whether  each  branch  should 
originate  laws,  there  was  an  unanimous  affirmative,  without 
Scope  ot  debate.    On  the  question  for  transferring  all  the  l^islative 

l^^j^**  powers  of  the  existing  Congress  to  this  assembly,  there  was 
also  an  unanimous  affirmative,  without  debate."  Almost 
unanimous  approval  was  also  given  to  "the  proposition  for 
givii^  legislative  power  in  all  cases  to  which  the  state  legisla- 
tures were  individually  incompetent."  Then  it  was  that  Madi- 
son said  "  that  he  had  broi^ht  with  him  into  the  Convention  a 
strong  bias  In  favor  of  an  enumeration  and  definition  of  the 
powers  necessary  to  be  exercised  by  the  national  legislature; 
but  also  had  brought  doubts  concerning  its  practicability.  His 
wishes  remained  unaltered;  but  his  doubts  had  become 
Use  ol  foKc  stronger."  *  "  The  last  clause  of  the  Sixth  Resolution,  author- 
^^^  '  izin^  an  exertion  of  the  force  of  the  whole  against  a  delinquent 

state"  came  next  into  consideration.  "The  use  of  force 
^[ainst  a  state,"  said  Madison,  "would  look  more  like  a  de- 
claration of  war  than  an  infliction  of  punishment;  and  would 
probably  be  considered  by  the  party  attacked  a  dissolution  of 
all  previous  compacts  by  which  it  might  be  bound."  * 
O'^lll''*^'™  Wth  the  field  thus  cleared,  the  Convention  proceeded  on 
tivepMNf.  June  1  to  consider  the  organization  of  the  executive  power. 
Webster's  proposal  was  that  "the  supreme  executive  authw- 
ity  "  should  be  vested  in  a  Council  of  State,  "one  of  which  to  be 
appointed  President  by  Congress."  The  Hnckney  plan  pro- 
vided that  "the  executive  power  of  the  United  States  shall  be 
vested  in  a  President  of  the  United  States  of  America,  which 
shall  be  his  style,  and  his  titie  shall  be  His  Excellency.  He 
shall  be  elected  for  years;  and  shall  be  re£ligible."    The 

Virginia  plan  —  avoiding  the  question  whether  the  national 
>  iiaditou  Papert,  u,  750,  7si.  739.  760.  *  Ibid.  761. 
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Executive  should  be  one  or  many  —  provided  "that  a  na- 
tional Executive  shall  be  instituted  ;  to  be  chosen  by  the  na- 
tional legislature,  for  the  tenn  of  ;  to  receive  punc- 
tually, at  stated  times,  a  fixed  compensation  for  services  ren- 
dered, in  which  oo  increase  nor  diminution  shall  be  made,  so  as 
to  affect  the  nu^tracy  existing  at  the  time  of  increase  or 
diminution;  and  to  be  indigible  a  second  time."  In  supporting 
his  proposal  Pinckney  said  be  "was  for  a  vigtHvus  executive, 
but  was  afraid  the  executive  powers  of  the  existing  Congress 
might  extend  to  peace  and  war,  etc. ;  which  would  render  the 
Executive  a  monarchy  of  the  worst  kind,  to  wit,  an  elective 
one."  *  Mr.  Wilson  moved  that  the  Executive  consist  of  a  To  raoM  of 
single  person.  Mr.  C.  Hnckney  seconded  the  motion,  so  as  to  '  "^^  p*™* 
read  "that  a  national  Executive,  to  consist  of  a  ungle  person, 
be  instituted."  Rutledge  then  supported  Hnckney  and  Wilson, 
saying  "he  was  for  vesting  the  executive  power  in  a  single 
person,  though  he  was  not  for  giving  him  the  [xiwer  of  war  or 
peace.  A  single  man  would  feel  the  greatest  responsibility  and 
administer  the  public  affairs  best."  Gerry,  supporting  the 
Webster  idea,  said  he  "  favored  the  policy  of  annexing  a  council 
to  the  Executive,  in  order  to  give  weight  and  inspire  confidence." 
Mr.  Randolph  "strenuously  opposed  an  unity  in  the  executive 
m.^^tracy.  He  regarded  it  as  the  fcetus  of  monarchy."  To 
that  V^lson  retorted  "that  unity  in  the  Executive,  instead  of 
being  the  fcetus  of  monarchy,  would  be  the  best  safeguard 
against  tyranny.  He  repeated,  that  he  was  not  governed  by  the 
British  model,  which  was  inapplicable  to  the  situation  of  this 
country;  the  extent  of  which  was  so  great,  and  the  manners  so 
repubUcan,  that  nothing  but  a  great  confederated  republic 
would  do  for  it."  At  that  point,  in  the  hope  of  spreading  oil 
oo  the  waters,  Madison  induced  the  Convention,  before  finally 
choosing  between  a  single  or  plural  executive,  to  determine 
that  it  should  be  clothed  "with  power  to  carry  into  effect  the  Powcnof  the 
national  laws,  to  appoint  to  offices  in  cases  not  otherwise  pro-  E««>"*^ 
vided  for."  Returning  then  to  the  original  question,  Wilson 
said,  "  Chimerical  as  it  may  appear  in  theory,  I  am  for  an  elec- 
tion by  the  people.  Experience  in  New  York  and  Massadiu- 
setts  shows  that  an  election  of  the  first  magistrate  by  the  people 
at  large  is  both  a  convenient  and  a  successful  mode."  Sher* 
*  ItadiscK  Papers,  U,  762;  Elliot,  140. 
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num  replied :  "  I  am  for  its  apptMotment  1^  the  national  I^is- 
lature,  and  for  making  it  absolutely  dependent  on  that  body 
whose  will  it  is  to  execute.  An  independence  <il  the  Executive 
of  the  supreme  legislature  is  the  very  essence  of  tyranny." 
After  debate  as  to  the  lei^th  of  the  term,  it  was  settled  by 
a  close  vote  that  the  Executive  should  hold  for  a  term  of  seven 
years,  and  should  not  be  twice  eligible.^  But  the  problem  of 
problems  still  remained  unsolved.  How  should  the  Executive 
be  chosen?  The  far-sighted  Wilson  who  had  suggested  an  elec> 
tion  by  the  peofde —"  chimerical  as  it  may  appear  in  theory  " — 
then  proposed  borrowing  from  the  constitutioa  of  Maryland 
that  electors  chosen  in  districts  of  the  several  states  should 
meet  and  elect  the  Executive  by  ballot,  but  not  from  their  own 
body.  As  the  time  was  not  yet  ripe  for  the  development  of  that 
idea,  the  Convention  determined  for  the  moment  to  vest  the 
dhoice  of  the  Executive  in  the  national  legislature.  After  a 
motion  by  Dickinson  for  making  the  Executive  removable  by 
the  national  legislature  at  the  request  of  the  majority  of  the 
state  legislatures  had  been  dedsively  defeated,  it  was  agreed 
that  he  should  ' '  be  removable  on  impeachment  and  conviction 
of  malpractice  orn^lect  of  duty."  When  a  propoeal  was  made 
to  surround  the  Executive  with  a  council  of  revision,  composed 
of  the  Executive  and  a  certain  number  of  the  judiciary,  "  Mr. 
Gerry  doubts  whether  the  judiciary  ought  to  form  a  part  of 
it,  as  they  will  have  a  sufficient  check  gainst  encroachments 
on  their  own  department  by  their  exposition  of  the  laws,  which 
involved  a  power  of  deciding  on  their  constitutionality." 
Upon  his  motion,  after  the  example  of  his  own  state,  the  veto 
power  was  confided  to  the  Executive  alone,  subject  to  be  over- 
ruled by  two  thirds  of  each  branch.* 

Considering  that  the  Convention  was  composed  chie6y  of 
lawyers,  it  is  remarkable  bow  littie  conflict  took  place  over  the 
organization  of  the  federal  judiciary.  We  have  seen  heretofore 
that  Webster  not  only  clearly  defined  the  jurisdiction  of  the 
Supreme  Court,  original  and  appellate,  but  also  outlined  the 
itinerant  judicature,  with  "  ju<^es  of  taw  and  chancery." 

The  Virginia  plan  proposed  "that  a  national  judiciary  be 
established ;  to  consist  of  one  or  more  supreme  tribunals,  and 

'  JVnKwn  Papm,  ii,    76a-767!  •  Uadim$  Papers,  0,    76B-783; 

Elliot,  143.  EUiot,  149-190. 
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of  inferior  tribunals,  to  be  chosen  by  the  national  legislature; 
to  hold  their  offices  durii^  good  behavior,  and  to  receive  punc- 
tually, at  stated  times,  fixed  compensation  for  their  services,  in 
irtiich  no  increase  or  diminution  shall  be  made,  so  as  to  affect 
the  persons  actually  in  office  at  the  time  of  such  increase  or 
diiiiinuti(Hi." 

The  Hnckney  plan  proposed  that  "the  judges  of  the  courts 
shall  hold  thdr  offices  durii^  good  behavior;  and  receive 
a  compensation,  which  shall  not  be  increased  or  diminished 
during  their  continuance  in  office.  One  of  these  courts  shall 
be  termed  the  Supreme  Court;  whose  jurisdiction  shall  extend 
to  all  cases  arising  imder  the  laws  of  the  United  States,  or 
affecting  ambassadors,  or  other  public  ministers  and  consuls; 
to  the  trial  of  impeachment  of  officers  of  the  United  States;  to 
all  cases  of  admiralty  and  maritime  jurisdiction";  —  with  the 
line  dearly  drawn  between  such  jurisdiction  as  was  to  be  orig- 
inal and  such  as  was  to  be  appellate. 

In  the  I^ht  of  these  suggestions  the  Convention  resolved  on 
June4,  "that  a  national  judiciary  be  established,  to  con^t  of  ^.' 
one  supreme  tribunal,  and  of  one  or  more  inferior  tribunals."  Onempnme 
On  the  next  day  when  a  jealous  opposition  to  the  transfer  of  tqi,„Q^^ 
business  from  state  to  federal  courts  developed,  a  motion  to 
dispense  with  the  inferior  federal  tribunals  prevailed, — despite 
Madison's  contention  "that  unless  inferior  tribunals  were 
dispersed  throughout  the  Republic  with  final  jurisdiction  in 
many  cases,  appeals  would  be  multiplied  to  a  most  oppressive 
degree.  ...  A  Government  without  a  proper  executive  and 
judiciary,  would  be  the  mere  trunk  of  a  body,  without  anna 
or  legs  to  act  or  move."   Wilson  and  Madison  then  plucked 
victory  from  defeat  by  having  the  motion  to  strike  out  "in- 
feriOT  tribunals"  modified  by  the  proviuon  "  that  the  national 
legislature  be  empowered  to  institute  inferior  tribunals." 

Thus  the  distinction  was  drawn  between  that  actual  estab- 
lishment and  the  right  to  establish  them  in  the  future.'  All  Team  and 
agreed  that  the  judges  should  hold  office  during  good  behav-  J^^^** 
ioT  and  that  their  compensation  should  be  safe  from  diminution 
durii^  the  period  of  service.  There  was,  however,  a  sharp  dif- 
ference of  opinion  as  to  the  method  of  their  selection.  No  favor 
was  given  to  tbe^iginia  plan  of  intrusting  their  appointment 
to  the  legislature.  When  that  came  up  for  discussion,  Wilson 
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propoeed  to  vest  it  in  the  Executive,  and  Madiscm  in  the 
Senate.    For  the  moment  no  action  was  taken.' 
Oi^niBtioa         On  June  6,  Charles  Pinckney  reopened  the  question  of 
""•"lesi*-       questiona  by  moving  "that  the  first  branch  of  the  national 
legislature  be  elected  by  the  state  I^iislatures,  and  not  by  the 
people."  Sherman  said:  "If  it  were  inview  to  abolish  the  state 
governments,  the  elections  ought  to  be  by  the  people.  If  the 
state  governments  are  to  be  continued,  it  is  necessary,  in  order 
to  preserve  harmony  between  the  national  and  state  govern- 
ments, that  the  elections  to  the  former  should  be  made  by  the 
latt^*."  Dickinson  "considered  it  esaeotial,  that  one  branch  of 
the  legislature  should  be  drawn  immediately  from  the  people; 
and  expedient,  that  the  other  should  be  chosen  by  the  le^sla- 
Comblafttk*     tures  of  the  States.  Thiscombinationof  the  state  governments 
H^oal  gov-     ^t^  ^^  national  govemmentwas  as  politic  as  it  was  unavoid- 
cniDMBti.  able."   On  the  next  day  he  moved  "that  the  members  of  the 

second  branch  [now  called  the  Senate]  oi^ht  to  be  chosen  by 
the  individual  legislatures,"  —  an  implication  that  each  of  the 
smaller  states  should  elect  at  least  one  Senator.  Against  that 
claim  of  equality  in  one  branch  of  the  national  l^islature 
protests  came  in  many  and  emphatic  forms  from  the  larger 
states.  Wilson  said  "he  wished  the  Senate  to  be  elected  by  the 
people,  as  well  as  the  other  branch;  the  people  might  be  di- 
vided into  proper  districts  for  the  purpose;  and  he  moved  to 
postpone  the  motion  of  Mr.  Dickinson,  in  order  to  take  up  one 
of  that  import."  Madison  said  that  "if  the  motion  [of  Mr. 
Dickinson]  should  be  agreed  to,  we  must  depart  from  the  doc- 
trine  of  proportional  representation,  or  admit  into  the  Senate 
a  very  large  number  of  membera.  The  first  is  inadmissible, 
being  evidently  unjust.  The  second  is  inexpedient."  Cotes- 
worth  I^nckney  said  "  if  each  of  the  small  states  should  be  al- 
lowed one  senator,  there  will  be  eighty  at  least."  After  Mason 
had  closed  the  debate  with  the  declaration  that  "the  state 
legislatures  ought  to  have  some  means  of  defending  themselves 
against  encroachments  of  the  national  government,"  the  vote 
was  taken;  and  with  one  voice,  the  selection  of  the  second 
>  UaHaam  Papers,  ii,  79'-855;  fcvenue,  impeachnieiita  of  any  na- 
Elliot,  155,  156,  18S.  It  waa  agreed  tioaal  officera,  and  queatioiu  which 
"thatthe jiuudictioaaftbeiiAtional  involve  the  oatioDal  peace  and 
judidarY  shall  ertend  to  cases  which  harmony." 
mpect  the  collectioa  of  the  national 
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branch  or  Senate  was  given  to  the  state  l^islatures.*  In  that 
way  the  states,  as  such,  were  recognized.  But  on  the  9th,  the  states  ufudi, 
equality  of  the  smaller  states  was  again  challenged  when  the  "•"■""**• 
committee  resumed  consideration  of  the  clause  relating  to 
the  rule  of  suffrage  in  the  national  l^islature.  Brearley,  Chief 
Justice  of  New  Jersey,  said  that:  "When  the  proposition  for 
destroying  the  equality  of  votes  came  forward,  he  was  aston- 
ished, he  was  alarmed.  Is  it  fair,  then,  it  will  be  asked,  that 
Georgia  should  have  an  equal  vote  with  ^rginia?  He  would  SofnceiD 
not  say  it  was.  What  remedy  then?  One  only,  that  a  map  of  i^,^"^ 
the  United  States  be  spread  out,  that  all  the  existii^  bound- 
aries be  erased,  and  that  a  new  partition  of  the  whole  be  made 
into  thirteen  equal  parts."  When,  after  that  angry  outburst, 
the  Convention  reassembled  on  Monday,  the  nth,  Franklin, 
the  peacemalKT,  read  a  carefully  prepared  paper  intended  to 
soften  the  conflict  between  four  Southern  and  two  Northern 
States,  demandii^  representation  in  some  degree  proportioned 
to  numbers,  and  two  Northern  and  one  Southern  State,  de- 
manding equal  representation,  —  Connecticut  standing  as  a 
mediatcn-  between  them.  When  the  test  came  on  the  motion 
"that  the  right  of  suffrage  in  the  first  branch  of  the  national 
legislature  ought  not  to  be  accordii^  to  the  rule  established  in 
the  Articles  of  Confederation,  but  accordii^  to  some  equitable  }**"*  ****** 
ratio  of  representation,"  it  passed  by  a  vote  of  seven  states  to 
three,  Maryland  being  divided.*  That  equitable  ratio  was 
found  at  last  in  the  precedent  set  in  April,  1783,  when  Con- 
sress  had  apportioned  the  supplies  of  the  states  for  the  com- 
mon treasury  to  the  whole  ntunber  of  their  free  inhabitants 
and  three  fifths  of  other  persons.  At  that  juncture  Sherman 
moved  "that  a  question  be  taken,  whether  each  state  shall 
have  one  vote  in  the  second  branch.  Everything,  he  said, 
depended  on  this.  The  smaller  states  would  never  ^^ree  to  the 
plan  on  any  other  principle  than  an  equality  of  suffrage  in  this 
branch."    It  was  only  possible,  however,  to  bring  five  states 

'  " MasBachuaetta,    Connecticut,  *  "It  wm  then  moved  by  Mr. 

New  York,  Pcmuylvania,  Delaware,  Rulledge,  aecondcd  by  Mr.  Butler, 

Maryland,  Wrginia,  North  Carcduu,  to  add  to  the  words,  'equitable  ratio 

South     Carolina,     Georgia, — aye,  of  repreaentation,'  at  tlw  end  of  the 

10."   See  Maduon  Paptrt,  ti,  s6o-  modoajustagreedto.tbe  worda'ac- 

Sil;  Elliot,  170.  cording  to  the  quota*  of  oontribo- 
tioa.' "  Maditon  Papers,  ii,  84a. 
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against  the  six  demanding  proportional  rei»esentation.  When 
another  test  of  strength  resulted  in  a  vote  of  ux  states  s^iainst 
Seutcn  to  be    five,  the  outcome  was  a  settlement  that  apportioned  the  Sena- 
JJ^J^  („       tOTB  among  the  states  according  to  representative  population, 
popnlatioa.        each  State  being  conceded  at  least  one  vote.  After  guarantee- 
ing to  each  state  a  republican  form  of  government,  after  refus- 
ing to  guarantee  to  any  state  its  territory,  after  holding  that  the 
new  Constitution  should  be  subject  to  "amendment  whenso- 
ever it  should  seem  necessary,"  after  requiring  oaths  from  the 
members  of  state  governments  to  observe  the  national  Consti- 
tution and  laws,  —  the  Convention  brought  the  proceedings  of 
that  eventful  day  to  a  cloee.^  On  the  lath  it  was  determined 
that ' '  the  new  system  "  should  be  referred  "  to  the  people  of  the 
United  States  for  ratification" ;  that  the  members  of  the  popu- 
lar branch  should  be  chosen  for  three  years,  and  not  annually 
as  proposed  by  Sherman  and  Ellsworth;  ■  that  the  senatorial 
qualification  of  age  should  be  fixed  at  thirty  years,  and  that 
Senators  should  be  permitted  to  serve  seven  years.  On  the  13th, 
after  striking  out  the  clause  relating  to  the  jurisdiction  of^the 
national  tribunals  in  such  a  way  as  to  leave  full  room  for  thdr 
organization,  and  after  extending  that  jurisdiction  in  certain 
important  particulars,  the  Committee  rose  and  reported  to 
'  the  House  its  conclusions  in  the  form  of  nineteen  resolutions 
that  embodied  completdy  the  entirely  new  plan  of  federal 
government  —  called  by  the  Convention  "  the  new  system"  — 
New  pUn         announced  to  the  world  by  Pelatiah  Webster,  as  his  invention, 
J^l^^^m       February  16, 1783.    Nothing  demonstrates  so  conclusively  the 
wported  thoroughness  of  the  conversion  wrought  by  Webster's  publica- 

juM  13  jJqjj  ^  ^g  igj^  jjj^j  during  the  narrow  limits  of  the  thirteen 

sessions  that  intervened  between  May  29  and  June  13,  his 
invention  was  accepted  as  a  whole  with  really  no  opposition,  so 
far  as  its  vitals  were  concerned.  Such  opposition  as  was  made 
proceeded  from  the  smaller  states,  earnestly  and  justly  ionst- 
ii^  upon  an  equality  of  representation  in  at  least  one  branch 
of  the  national  legislature,  a  purely  political  and  not  organic 
question  with  which  Webster,  in  his  wisdom,  bad  '  not  at- 
tempted to  deal.  Only  the  four  years  of  education  that  pre- 
ceded the  Convention  made  possible  so  prompt  an  acceptance 

>  Madisim  Papers,  u,B4&;  Eltiot,      Ei^land  will  never  give  up  the  poiat 
181.  (rf  annual  elections." 

»  Gerry  said:  "The  people  of  New 
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of  the  "wholly  novel  theory,"  ia  the  form  inwhich  Madison  and  In  tbe  form  in 
Pindmey  had  restated  it.  And  here  let  the  fact  be  again  ^t^^^ 
emphasized  that  of  the  two  restatements  that  presented  by  ludratotMlft. 
Piockney  was  by  far  the  most  complete,  —  it  was  not  a  mere 
tableau  of  general  principles,  it  was  a  "system"  of  govern- 
ment. It  is  therefore  reasonable  to  presume  that  the  more  fre- 
quent references  in  the  debates  to  the  Virginia  plan,  as  such, 
was  rather  the  result  of  a  commendable  spirit  of  deference  to 
the  prestige  of  that  great  commonwealth  than  a  tribute  to  the 
fluperiority  of  the  plan  itself.  However  that  may  be,  the  Nine- 
teenth Resolution,  presented  on  June  13,  triumphantly  vindi- 
cates the  assertioa  that,  after  discussions  oocupyii^  only  thir- 
teen sessions,  the  great  invention  of  February  16,  1785,  waa 
transformed  into  "the  new  system"  of  federal  government 
now  embodied  in  the  existing  Constitution  of  the  United  States. 
The  report  presented  by  Mr.  Gorham  was  in  these  words: 
"i.  Resolved,  that  it  is  the  ofunion  of  this  Committee,  that  Textof 
a  national  government  ought  to  be  established,  counting  of  a  "wioi- 
supreme  legislature,  eirecutive,  and  judiciary.  3.  Resolved,  that 
thenationallegislatureoughttoconsistof  twobranches.  3.  Re- 
solved, that  the  members  of  the  first  branch  of  the  national 
legislature  ought  to  be  elected  by  the  people  of  the  several 
states  for  the  term  of  three  years,  to  receive  fixed  stipends  by 
which  they  may  be  compensated  for  the  devotion  of  their  time 
to  the  public  service,  to  be  paid  out  of  the  national  treasury; 
to  be  ineligible  to  any  office  established  by  a  particular  state, 
or  under  the  authority  of  the  United  States,  (except  those 
peculiarly  belonging  to  the  functions  of  the  first  branch,)  dur- 
ing the  term  of  service,  and  under  the  national  government  for 
the  space  of  one  year  after  its  ecpiration.  4.  Resolved,  that  the 
members  of  the  second  branch  of  the  national  legislature  ought 
to  be  chosen  by  the  individual  legislatures;  to  be  of  the  age  of 
thirty  years  at  least;  to  hold  their  ofllces  for  a  term  suflkient 
to  insure  their  independence,  namely,  seven  years;  to  receive 
fixed  stipends  by  which  they  may,  be  compensated  for  the 
devotion  of  their  time  to  the  public  service,  to  be  paid  out  of 
the  national  treasury;  to  be  ineligible  to  any  office  established 
by  a  particular  state,  or  under  the  authority  of  the  United 
States,  (except  those  peculiarly  belonging  to  the  functions  <4 
the  second  t»anch,)  durii^;  the  term  of  service,  and  under  the 
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national  govenunent  for  the  space  of  one  year  after  its  expir- 
ation. 5-  Resolved,  tiiat  each  branch  ought  to  possess  the 
right  of  originatiiig  acts.  6.  Resolved,  that  the  national  l^ps- 
lature  ought  to  be  empowered  to  enjoy  the  legislative  rights 
vested  in  Congress  by  the  Confederation;  and  moreover  to 
legislate  in  all  cases  to  which  the  separate  states  are  incom- 
petent, or  in  which  the  harmony  of  the  United  States  may  be 
interrupted  by  the  exercise  of  individual  legislation ;  to  n^:ative 
all  laws  passed  by  the  several  states  contravening,  in  the 
opinion  of  the  national  I^islature,  the  Articles  of  Union,  or 
anytreaties  subsisting  under  the  authorityof  the  Union.  7.  Re- 
solved, that  the  rights  of  sufCra^  in  the  first  branch  of  the 
national  legislature  ought  not  to  be  according  to  the  rule 
established  in  the  Articles  of  Confederation,  but  according  to 
some  equitable  ratio  of  representation,  namely,  in  proportion 
to  the  whole  number  of  white  and  other  free  citizens  and  inhab- 
itants, of  every  age,  sex,  and  condition,  including  those  bound 
to  servitude  for  a  term  of  years,  and  three  fifths  of  all  other 
persons,  not  comprehended  in  the  foregoing  description,  except 
Indians  not  paying  taxes  in  each  state.  8.  Resolved,  that  the 
rights  of  suffrage  in  the  second  branch  of  the  national  legisla* 
ture  ought  to  be  according  to  the  rule  established  for  the  first. 
9.  Resolved,  that  a  national  executive  be  instituted,  to  consist 
of  a  sii^te  person ;  to  be  chosen  by  the  national  legislature,  for 
the  term  of  seven  years ;  with  power  to  carry  into  execution  the 
national  laws ;  to  appoint  to  offices  in  cases  not  otherwise  pro- 
vided for;  to  be  ineligible  a  second  time;  and  to  be  removable 
on  impeachment  and  conviction  of  malpractices  and  neglect  of 
duty;  to  receive  a  fixed  stipend  by  which  he  may  be  com- 
pensated for  the  devotion  of  his  time  to  the  public  service,  to 
be  paid  out  of  the  national  treasury.  10.  Resolved,  that  the 
national  executive  shall  have  the  right  to  n^ative  any  legis- 
lative act  which  shall  not  be  afterwards  passed  by  two  thirds 
of  each  branch  of  the  national  legislature.  11.  Resolved,  that 
a  national  judiciary  be  established,  to  consist  of  one  supreme 
tribunal,  the  judges  of  which  shall  be  appointed  by  the  second 
branch  of  the  national  I^islature,  to  hold  their  offices  during 
good  behavior,  and  to  receive  punctually,  at  stated  times,  a 
fixed  compensation  for  their  services,  in  which  no  increase  or 
diminution  shall  be  made,  so  as  to  affect  the  persons  actsially 
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in  office  at  the  time  of  such  increase  or  diminution.  12.  Re- 
solved, that  the  national  legislature  be  empowered  to  appoint 
inferior  tribunals.  13.  Resolved,  that  the  jurisdiction  of  the 
naticMial  judictary  shall  extend  to  all  cases  which  respect 
the  collection  of  the  national  revenue,  impeachments  of  any 
national  officers,  and  questions  which  involve  the  national 
peace  and  harmony.  14.  Resolved,  that  provision  ought  to  be 
made  for  the  admission  of  states  lawfully  arising  within  the 
limits  of  the  United  States,  whether  from  a  voluntary  junction 
of  government  and  territory,  or  otherwise,  with  the  consent  of 
a  number  of  vtnces  in  the  national  legislature  less  than  the 
whole.  15.  Resolved,  that  provision  ought  to  be  made  for  the 
continuance  of  Congress  and  their  authorities  and  privileges, 
until  a  given  day,  after  the  reform  of  the  Articles  of  Union 
shall  be  adopted,  and  for  the  completion  of  their  engagements. 
16.  Resolved,  that  a  republican  constitution,  and  its  existii^ 
laws,  ought  to  be  guaranteed  to  each  state,  by  the  United 
States.  17.  Resolved,  that  provi^on  ought  to  be  made  for  the 
amendment  of  the  Articles  of  Union,  whensoever  it  shall  seem 
necessary.  18.  Resolved,  that  the  legislative,  etecutive,  and 
judiciary  powers  within  the  several  states  ought  to  be  bound 
by  oath  to  support  the  Articles  of  Union.  19.  Resolved,  that 
the  amendments  which  shall  be  offered  to  the  Confederation 
by  the  Convention  ought,  at  a  proper  time  or  times  after  the 
approbation  of  Congress,  to  be  submitted  to  an  assembly  or 
assemblies  recommended  by  the  several  legislatures,  to  be  ot- 
I»«ssly  chosen  by  the  people  to  conader  and  decide  thereon."' 

The  triumph  of  those  who  created  an  entirely  new  type  of  "The  Kheme 
federal  government  through  the  nineteen  resolutions  of  June  ^J^.^^"" 
13  was  complete.    The  nature  of  the  revolution  they  had  dued  Lannat. 
wrought  was  tersely  described  by  Lansing,  who  said:  "The 
scheme  is  itself  totally  novel.  There  is  no  parallel  to  it  to  be 
found."  *  But  there  is  no  reason  to  believe  that  that  fact  would 
have  militated  against  the  result,  in  the  absence  of  the  bitta- 
nesB  ei^eodered  by  the  unjust  and  intolerant  action  of  the 
larger  states  in  depriving  the  smaller  of  equality  of  rei}reaeat- 
ationin  both  branches  of  the  national  legislature.   "Previous 
to  die  arrival  of  the  majority  of  the  states,  the  rule  by  which 

>  JruKtm  Papers,  il,  898-S61;  ElUot,  iSj. 

*  UaHion  Pipert,  a,  869. 
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they  oi^bt  to  vote  in  the  Coavention  had  been  made  the  sub- 
ject of  conversation  among  the  members  present.  It  was 
pressed  by  Gouvemeur  Morris  and  favored  by  Robert  Moiris 
and  others  from  Pennsylvania,  that  the  large  states  should 
unite  in  fiimly  refusing  to  the  small  states  an  equal  vote,  as 
unreasonable,  and  as  enabling  the  small  states  to  negative  evoy 
good  system  of  government,  which  must,  in  the  nature  of 
things,  be  founded  on  a  violation  of  that  equality."  At  that 
juncture  ^i^nia,  greatly  to  her  honor,  "discountenanced  and 
stifled  the  project."  '  But  unfortunately  Virginia,  as  the 
leader  of  the  larger  or  national  states,  dianged  her  attitude, 
iDluttlce  tt  and  became  the  champion  ot  an  injustice  that  came  very  near 
jj^""""  vreclctng  all  that  had  been  done.  As  Madison  warmly  sup- 
pcHted  his  state  in  that  course,  Diddnson  said  to  him,  "You 
see  the  consequence  of  puahii^  things  too  far.  Some  of  the 
members  from  the  smaller  states  wish  for  two  branches  in  the 
Cieneral  Legislature  and  are  friends  to  a  good  National  Gov- 
ernment ;  but  we  would  sooner  submit  to  foreign  power,  than 
submit  to  be  deprived,  in  both  branches  of  the  legislature,  of  an 
equality  of  suffrage,  and  thereby  be  thrown  under  the  domina- 
tion of  the  larger  states."  Those  who  rebelled  gainst  that 
TlKytann  injustice  formed  a  coalition  concerted  amoi%  the  memboB 
xMUtiao.  from  New  Jersey,  New  York,  Connecticut,  and  Delaware, 
including  perhaps  Luther  Martin  of  Maryland,  who,  as  Madi- 
son t^b  us,  "  made  with  them  a  common  cause,  though  on  dif- 
ferent principles.  Connecticut  and  New  York  were  ^rainst 
a  departure  from  the  principle  of  the  Confederation,  wishing 
rather  to  add  a  few  more  new  powers  to  Congress  than  to  sub- 
stitute a  national  govemm«it.  The  states  of  New  Jersey  and 
Delaware  were  opposed  to  a  national  government,  because  its 
patrons  considered  a  proportional  representation  cA  the  states 
as  the  basis  of  it.  The  eagerness  displayed  by  the  members 
opposed  to  a  national  government,  from  these  different  mot- 

ives,  began  now  to  produce  serious  anxiety  for  the  result  of 

pi"  2^       the  Convention."  *  As  a  counterblast  to  the  result  reached  oo 

coontaUML     June  13,  the  coalition,  8[>eakii^  through  Paterson  of  New 

Jersey,  aslod  on  the  next  day  "  that  further  time  might  be 

allowed  them  to  contemplate  the  plan  repented  item,  the  Com- 

■  liaHton  Papen,  S,  736,  note. 

*  Ibid.,  li,  862-863,  iwte. 
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mittee  of  the  Whole,  and  to  digest  one  purely  federal,  and  con- 
tradistu^uished  from  the  refxirted  plan."  On  the  isth  Pater- 
son  presented  the  well-known  New  Jersey  plan,  which  he 
oflfoed  as  a  substitute  for  the  new  creation,  and,  in  order  to 
pve  it  "a  fair  deliberation,  it  was  agreed,  that  it  should  be  re- 
f^red  to  a  Committee  of  the  Whole ;  and  that,  in  order  to  place 
the  two  plana  in  due  comparison,  the  other  should  be  recom-  ^ 
mitted."  As  the  New  Jersey  plan  nmply  proposed  a  revision 
of  the  Articles  of  Confederation,  the  Convention  was  at  last 
brought  face  to  face  with  a  choice  between  a  "confederated 
state"  of  the  old  type  and  a  "composite  state"  of  the  new 
type.  The  briefness  and  feebleness  of  the  struggle  made  by 
PateiBOn  and  his  allies  proves  how  completely  the  old  idea 
had  passed  away.  Despite  the  fact  that  the  leader  of  the  fallen 
cause  spoke  with  the  skill  of  a  veteran  in  advocating  "not  his 
own  opinions,"  but  "the  views  of  those  who  sent  him,"  it  was 
all  in  vain.  The  spectre  of  the  Confederation,  with  its  empty 
skull,  its  empty  pocket,  and  its  boneless  arms,  stood  forth  in  its 
impotence  to  refute  all  he  had  to  say.  After  the  mighty  Wilson 
had  trampled  upon  his  argument,  Pinckney  touched  the  heart  Btm  it  wu 
of  the  matter  when  he  said,  "The  whole  comes  to  this,  as  he  ^^^^ 
conceived.  Give  New  Jersey  an  equal  vote,  and  she  will  dis- 
miss her  scruples,  and  concur  in  the  national  system."  The 
general  debate  as  to  the  relative  merits  of  the  two  systems  that 
b^an  on  the  i6th  ended  on  the  i8th,  when  the  postponement 
of  the  consideration  of  Paterson'e  resolution  was  agreed  to  by 
ten  states. 

Upon  the  heels  of  the  advocate  who  thus  struggled  in  vain  The  Hamilton 
to  uphold  the  primitive  conception  of  the  sovereignty  of  the  '^ 
states  came  the  extreme  exponent  of  the  opposing  school,  who 
said  that  he  "had  been  hitherto  ailent  on  the  business  before 
the  Convention,  partly  from  respect  to  others  whose  superior 
abilities,  age,  and  experience  rendered  him  unwilling  to  bring 
f(»vard  ideas  disffimilar  to  theirs;  and  partly  from  his  delicate 
ntuatioQ  with  respect  to  his  own  state,  to  whose  sentiments,  as 
expressed  by  his  colleagues,  he  could  by  no  means  accede." 
From  the  Scottish  clan  which  has  given  one  of  the  most  pro- 
found metaphysicians  and  one  of  the  most  creative  mathemati- 
oans  to  the  modem  world  came  that  brilliant  offshoot  who  was 
bom  in  the  Island  of  Nevis,  in  the  West  Indies,  January  11, 
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1757'  "I'd  ^c  faculty  for  abstract  reasoning,  to  the  shrewdness 
and  persistence  in  administration  which  Alexander  Hamilton, 
one  of  the  most  precocious  young  men  of  his  time,  drew  from 
hia  Scottish  ancestry,  was  united  the  m^netic  charm,  the  viv- 
acity, the  rare  personal  beauty  derived  from  a  French  mother  of 
Huguenot  descent.  In  i773,Bpumii%  "the  grovelling  ambition 
of  a  clerk,"  and  reserved  "  to  prepare  the  way  for  futurity,"  he 
sailed  from  the  tropics  to  Boston;  in  1773  he  entered  Kings 
(Columbia)  College  at  New  York;  in  1774  he  was  aidii^  the 
patriot  cause  with  tongue  and  pen;  in  1776  he  was  made  a  cap- 
tain  of  artillery;  and  after  notable  service  at  White  Plains, 
Trenton,  and  Princeton,  he  became  in  March,  1777,  aide-de- 
camp, secretary,  and  confidant  to  Washington.  The  mind  of 
the  young  soldier-statesman  —  who  was  armed  with  a  moral 
dignity  and  earnestness  characteristic  alike  of  Puritan  and 
Huguenot,  with  an  inborn  genius  for  organization,  and  with 
special  aptitude  for  economics  and  finance  —  went  like  an 
arrow  to  the  heart  of  the  problem  with  which  the  finanders  of 
the  Revolution  were  struggling  in  vain.  He  was  one  of  the  very 
first  to  entertain  the  thought,  even  if  he  did  not  express  it  pub- 
licly,' that  a  Federal  Convention  should  be  called  for  the  pur- 
pose of  making  an  entirely  new  Constitution,  And,  as  stated 
heretofore,  we  find  him  in  1780  supporting  the  efforts  of  Pela- 
tiah  Webster,  thirty-one  years  his  senior,  who  was  then  urging 
the  appointment  of  a  financier,  that  is,  of  a  com[>etent  mngle 
<rffi<%r  to  take  charge  of  the  finances  in  place  of  the  committees 
orboardswhohadhithertobeenintrustedwiththem.*  Whenon 
February  16, 1783,  Webster  gave  to  the  world  the  entirely  new 
plan  of  government  the  Federal  Convention  was  destined  to 
adopt,  Hamilton,  feeling  the  impact  of  the  blow,  promptly  noti- 
fied Congress,  for  the  first  time,  of  his  purpose  to  submit  to  it 
a  plan  for  the  calling  of  a  general  convention,  whose  "object 
would  be  to  strengthen  the  Federal  Constitution."  Finally, 
when,  largely  through  his  efforts,  the  trade  convention  that 
met  at  Annapolis  in  1786  reassembled  at  Philadelphia  as  the 
Federal  Convention  of  1787,  Hamilton  cameasadeputy  from 
New  York  with  the  great  invention  of  February  16,  1783, 


*  See  bis  privste  letter  to  Junei 
Duane  of  September  3,  17S0,  re- 


ferred  to  in  Gafllard  Hunt'a  lAJ*  ^ 
Janus  Madison,  108. 
■  See  above,  p.  iGt. 
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restated  in  the  fonn  of  a  finished  constitution.  Of  the  famous 
oration  in  which  he  preaented  his  i^an  to  the  Convention  we 
have  oniy  a  fragment.  His  son  tdls  us  that  "the  speech  of 
li^ch  this  brief  is  given,  occupied  in  the  delivery  between  &ve 
and  ux  hours,  and  was  pronounced  by  a  competent  judge 
[Gouvemeur  Morris]  'themost  able  and  impressive  he  had  ever 
heard.'  In  the  course  of  this  speech  he  read  his  plan  of  govern- 
ment, not  the  propositions  i^ch  are  found  in  the  printed 
journal,  but  'a  full  plan,  so  prepared  that  it  might  have  gone  Bh  ^ful 
into  immediate  effect  if  it  had  been  adopted.'  This  plan  con-  '^ 
nsted  of  ten  articles,  each  article  beii^  divided  into  sec- 
tions." '  Only  after  Hamilton's  finished  plan  as  printed  in  the 
Appendix  has  been  studied  is  it  possible  to  understand  how 
exhaustive  his  preparation  for  the  Convention  really  was. 
Only  Hamilton  and  Pinckney  restated  the  great  invention  as 
finished  systems  of  government.  While  the  plan  of  Hamilton  Hon  rolumbi 
is  more  voluminous,  possibly  more  labored  than  that  of  Pinck-  S^HbXw  * 
ney,  it  was  far  less  practical,  far  less  in  accord  with  the  spirit 
that  animated  the  Convention  as  a  whole.  While  the  Pinclcney 
I^  carefully  respected  Webster's  basic  contention  that  the 
new  creation  should  be  a  government  of  limited  powers,  with 
the  residuum  of  power  retained  by  the  states,  the  Hamilton 
plan  offended  the  spirit  of  state  sovereignty  by  proposing  (Art. 
vm,  Sec.  l)  that  "the  Governor  or  President  of  each  state  Whrtt 
shall  be  apptanted  under  authority  of  the  United  States,  and  °  "'^ 
shall  have  a  right  to  negative  all  laws  about  to  be  passed  in 
the  state  of  whidi  he  shall  be  Covemor  or  President,  subject 
to  Buch  qualifications  and  regulations  as  the  legislature  of  the 
United  States  shall  prescribe."  Hamilton  "was  praised  by 
everybody,  but  supported  by  none."  *  His  plan,  as  such,  seems 
to  have  made  no  impression  whatever;  it  passed  with  the  occa- 
«(Hi;  it  was  not  even  referred  to  the  Committee  of  Detail  on 
July  06,  when  the  Pinckney  plan  was  referred. 

Thus  it  appears  that  on  a  single  day  —  June  18  —  the  Onir  tm 
ConventitHi  virtually  disposed  once  and  forever  of  the  old  2^^?*" 
dream  of  a  Confederation  as  embodied  in  the  New  Jersey  plan 
Mid  of  the  new  and  extreme  conception  of  a  highly  centralized 
Dattmal  system  as  embodied  in  the  Hamilton  plan.    The 

■  J.  CHittahaa'a  Life  of  AlexondtrSamilUm,S,  490-^91. 

■  YstH  in  EUiat,  1, 431. 
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Cooventioii  really  considered  but  two  plana  —  the  Vii^jinia 
plan  and  the  Pinckney  plan  — ■  through  which  the  great  inven- 
tion passed,  after  thirteen  seasionB,  into  "the  new  Bystem" 
ineteen         embodied  in  the  nineteen  resolutions  of  June  13.    When  on 
^^        the  19th,  Kti^  moved  that  the  Committee  of  the  Whole  rise 
noHm.  and  rep(Ht  that  they  do  not  agree  to  the  propositions  of 

Paterson,  it  was  carried,  thus  leaving  the  nineteen  resolutions 
for  consideration,  seriatim,  in  the  Convention  as  distinguished 
from  the  Committee  of  the  Whc^e.  On  that  day  it  was  that 
Hamilton  said :  "  I  did  not  intend  yesterday  a  total  extinguish- 
ment of  state  governments;  but  that  a  national  government 
must  have  indefinite  sovereignty ;  for  if  it  were  limited  at  all  the 
rivalahip  of  the  states  would  gradually  subvert  it.  The  states 
must  retain  subordinate  jurisdictions."^  While  the  states  as 
a  whole  spurned  that  si^gestioa,  the  smaller  ones  were  still 
firmly  united  in  the  just  resolve  to  preserve  their  autonomy  by 
securii^  an  equal  vote  in  at  least  one  branch  of  the  national 
legislature.  If  the  contrary  contenti<Mi  had  not  been  per- 
severed in  by  the  larger  states,  the  bitterest  of  all  conflicts 
would  have  been  avoided,  and  die  time  occupied  by  the  pro- 
ceedings shortened  certainly  one  third.  As  a  preliminary  to 
that  conflict  came  the  suggestion  of  Martin,  who  said  "he  con- 
sidered that  the  separation  from  Great  Britain  placed  the  thir- 
teen states  in  a  state  of  nature  toward  each  other."  To  which 
Wilson  replied  that  as  he  read  the  Declaration  of  Independ- 
ence the  colonies  "were  independent,  not  individually  but 
unitedly,  and  that  they  were  confederated,  as  they  were  inde- 
pendent states."  When  the  motion  came  from  the  smaller 
states  that  the  word  "national "  should  be  striclran  out  of  the 
first  resolution,  it  was  surrendered  without  a  struggle,  the  house 
then  passing  to  the  second,  which  provided  that  the  l^slature 
« legiaiatiin  should  cooust  of  two  branches,  a  matter  finally  settled  by  six 
a°brui'ciM.  "^tional  states  reinforced  by  Connecticut  on  June  21,  By 
that  time  the  country  seems  to  have  accepted  as  a  finality 
Webster's  suggestion  that  the  new  federal  l^slature  should 
consist  of  two  branches  instead  of  one.  The  difficulty  that 
remained  was  in  the  application  of  that  idea  to  a  federal  state 
in  the  absence  of  any  precedent  in  history  to  guide  or  suggest 
the  method  of  it.  Difficult  as  that  task  certainly  would  have 
>  Madivm  Papers,  ii,  905;  Elliot,  au. 
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been  under  any  drcumetances,  it  was  complicated  hext  not  only 
by  the  intense  jealousy  existing  between  the  smaller  and  larger 
states,  but  also  by  the  existence  of  African  slavery  that  intruded 
itself  into  every  basis  upon  which  representation  could  be  ap- 
portioned. The  larger  states  strenuously  insisted  upon  Fepre- 
sentation  in  both  branches  of  the  legislature  based  entirely 
upon  population,  —  the  smallo*  were  immovable  in  their  de- 
mand for  equality  as  states  in  at  least  one  of  them. 

On  June  35,  Wilson  in  stating  the  case  for  the  larger  states 
said :  "When  I  consider  the  amazii^  extent  of  country,  the  im-  Cbfm  of 
mense  population  which  is  to  611  it,  the  influence  which  the  ji^^^** 
government  we  are  to  form  will  have,  not  only  on  the  present  wOmd: 
generatioa  of  our  people  and  their  multiplied  [xisterity,  but 
on  the  whole  globe,  I  am  lost  in  the  magnitude  of  the  object. 
We  are  laying  the  foundations  of  a  building  in  which  millions 
are  interested,  and  which  is  to  last  for  ages.  In  laying  one  stone 
amiss,  we  may  injure  the  superstructure ;  and  what  will  be  the 
consequence  if  the  comer-stone  should  be  loosely  placed?  A 
citizen  of  America  is  a  citizen  of  the  general  government,  and 
is  a  citizen  of  the  particular  state  in  iriiidi  he  may  reside. 
The  general  government  is  meant  for  them  in  the  first  capac- 
ity; die  state  governments  in  the  second.  Both  governments 
are  derived  iram  the  people,  both  meant  for  the  people;  both, 
therefcffe,  ought  to  be  regulated  on  the  same  principles.  In 
forming  the  general  govemroeDt,  we  must  forget  our  local 
habits  and  attachments,  lay  aude  our  state  connections,  and 
act  Ux  the  general  good  of  the  whole.  The  general  govern- 
ment Is  not  an  assembl^e  of  states,  but  of  individuals,  for 
certain  political  purposes;  it  is  not  meant  for  the  states,  but 
for  the  individuals  compoung  them ;  the  individuals,  therefore, 
not  the  states,  ought  to  be  represented  in  it." '  Ellsworth  in-  f»t  of  man 
stantly  "urged  the  necessity  of  maintaining  the  existence  and  mnb.  ' 
agency  of  the  states.  V^thout  thdr  cooperation  it  would  be  im- 
possible to  support  a  republican  government  over  so  vast  an  ex- 
tent of  country.  Anarmycould  scarcely  render  it  practicable." 
It  was  on  that  day  determined  by  a  vote  of  nine  to  two  "  that 
the  members  of  the  second  branch  be  chosen  by  the  individual 
legislatures."  A^rginia  and  Pennsylvania  dissented,  because 
they  looked  upon  that  method  of  choice  as  the  stepping-stone  to 
>  Uaduon  Paftn.  S,  956-957!  Elfiat,  339;  Ystca  in  Elliot,  i.  445>  44& 
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an  equal  representatioa.  Not  until  the  sTtli  was  the  irrepress- 
ible conflict  opened  by  Rutledge,  who  moved  that  the  rules  of 
suffr^ie  in  the  two  brandies  of  the  national  l^iislature  should 
then  be  considered.  During  the  fierce  contest  between  the 
lai^ier  and  the  smaller  states  that  ensued,  in  which  Madison, 
Wilson,  and  King  championed  the  cause  of  the  former,  while 
Sherman,  Ellsworth,  Lansing,  Faterson,  and  Dicldnsoa  were 
equally  resolute  for  the  latter,  feeling  became  so  intense  that  on 
the  38th,  as  Martin  afterwards  reported,  the  Convention  was 
"on  the  verge  of  dissolution,  scarcely  held  blether  by  the 
strength  of  a  hair."  >  So  loud  was  the  tempest  that  Franklin, 
in  the  hope  of  restoring  calm,  proposed  before  adjournment 
that  the  proceedings  should  be  opened  every  mornii^with 
prayer,  and  Randolph,  in  repeating  that  suggestion,  proposed 
that  a  sermon  be  preached  at  the  request  of  the  Convention 
on  the  4th  of  July.*  On  the  next  day,  after  Johnson  had  con- 
tended that  "in  one  branch  of  the  general  government  the 
people  ought  to  be  represented,  in  the  other  the  states,"  after 
Gorham  had  declared  that  it  was  his  duty  to  "stay  here  as  long 
as  any  other  state  would  remain  with  them,  in  order  to  agree 
on  some  plan  that  could  with  propriety  be  recommended  to  the 
people,"  after  Ellsworth  had  said,  "I  do  not  despmr,  I  still 
trust  that  some  good  plan  of  government  will  be  devised  and 
adopted,"  Madison,  undaunted,  added  fresh  fuel  to  the  flame 
by  urging  that  "  the  states  never  possessed  the  essential  rights 
of  sovereignty;  these  were  always  vested  in  Congress.  Voting 
as  states  in  Congress  is  no  evidence  of  sovereignty.  The  state 
of  Maryland  votes  by  counties.  Did  this  make  the  counties 
sovereignP  The  states,  at  present,  are  only  great  corporations, 
having  the  power  of  making  by-laws  not  contradictory  to  the 
general  Confederation."  ■  At  the  end  of  that  day  the  tension 
was  lessened  by  a  decision,  never  departed  from,  that  the  rule 
of  suffrage  in  the  first  branch  ought  to  bear  proportion  to  the 
population  of  the  several  states.  Then  it  was  tiiat  Ellsworth 
said  that  he  was  not  sorry  that  the  vote  just  passed  had  deter- 
mined against  the  old  rule  in  the  first  branch.  "He  hoped  it 
would  become  a  ground  of  compromise  with  regard  to  the 
second  branch.  We  were  parUy  national,  partly  federal.  The 

■  Elliot,  f,  358.  '  Yatea  in  Elliot,  i,  461;  Madium 

*  itadison  Papers,  a,  985-986.  Paptrs,  ii,  990. 
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proportional  representation  in  the  first  branch  was  conform- 
able to  the  national  principle,  and  would  secure  the  targe  states 
against  the  small.  An  equality  of  voices  was  conformable  to 
the  federal  principle,  and  was  necessary  to  secure  the  small 
states  against  the  lai^e.  He  trusted  that  on  this  middle 
ground  a  compromise  would  take  place." '  Wilson's  counter- 
blast to  that  noble  attempt  to  solve  the  problem  was  this:  "  If 
the  minority  of  the  people  of  America  refuse  to  coalesce  with 
the  majority  on  just  and  proper  principles;  if  a  separation 
must  take  place,  it  could  never  happen  on  better  grounds.  The 
votes  of  yesterday  against  the  just  principle  of  representation, 
were  as  twenty-two  to  ninety,  of  the  people  of  America.  Tak- 
ii%  the  opinions  to  be  the  same  on  this  point,  and  he  was  sure, 
if  there  was  any  room  for  cliai^,  it  could  not  be  on  the  ^de  of 
the  majority,  the  question  will  be,  shall  less  than  one  fourth 
of  the  United  States  withdraw  themselves  from  the  Union,  or 
shall  more  than  three  fourths  renounce  the  inherent,  indisput- 
able and  unalienable  rights  of  men,  in  favor  of  the  artificial 
system  of  states?"  *  Wilson  did  not  then  understand  that  the 
majority  were  on  the  brink  of  a  surrender  to  the  minority.  The 
break  in  the  ranks  of  the  larger  states  began  on  June  30,  when 
Davie  of  North  Carolina  declared  that  he  preferred  the  plan  of  Dmvk 
Ellsworth  to  the  rule  of  proportional  representation  that  would  ^|^^^ 
in  time  render  the  Senate  too  numerous  a  body.  "  He  thought  tappoo*  it. 
that,  in  genial,  there  were  extremes  on  both  sides.  We  were 
partly  federal,  partly  national,  in  our  union;  and  he  did  not 
see  why  the  Government  might  not  in  some  respects  operate 
on  the  states,  in  others,  on  the  people."  Then  it  was  that  the 
peacemalKT,  Franklin,  said:  "When  a  broad  table  is  to  be 
made,  and  the  edges  of  planks  do  not  fit,  the  artist  takes  a 
little  from  both,  and  makes  a  good  joint.  In  like  manner,  here, 
both  sides  must  p>art  with  some  of  thdr  demands,  in  order  that 
they  may  join  in  some  accommodating  proposition."  When 
the  Convention  reassembled  on  July  2,  Cotsswortfa  Pinckney, 
in  order  to  execute  that  idea,  "proposed  that  a  committee 
consisting  of  a  member  from  each  state  be  appointed  to  devise 
and  report  some  compromise."  *    In  order  to  give  that  com* 

'  Yatea  in  Elliot,  i,  464;  Uadisim         *  "He  liked  better  the  motioa  of 

Papers,  ii,  996-997.  Dr.    Franklin    (q.   v.   June   30,   p. 

'  UodiKm  Papert,  ii,  looo-iooi.        1009).    Some  compromiae  leciDed 
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mittee,  elected  by  ballot,  ccHnpoeed  of  Franklin,  Gory,  EUa- 
worth,  Yates,  Paterson,  Bedford,  Martin,  Mason,  Davie, 
Rutledge,  and  Baldwin,  time  for  deliberation,  and  to  all  an 
opportunity  to  celebrate  the  anniversary  <A  independence,  the 
Convention  adjourned  until  July  5.  When  on  that  day  the 
Grand  Conunittee  declared  that  in  the  fiist  branch  of  the  First 
Congress  there  should  be  one  member  for  every  forty  thousand 
inhabitants,  countii^  all  the  free  and  three  hfths  of  the  rest; 
that  in  the  second  branch  each  state  should  have  an  equal 
vote,^  the  anger  of  the  larger  states  found  vent  through 
Gouvemeur  Morris,  who  cried  out:  "State  attachments  and 
state  importance  have  been  the  bane  of  this  country.  We  can 
not  annihilate  but  we  may  perhaps  take  out  the  teeth  of  the 
serpents."  *  That  hope  was  in  vain;  with  teeth  undrawn  "the 
serpents"  held  on  to  the  fruits  of  the  victory  they  had  won. 

On  the  7th,  that  part  of  the  report  allowii^  each  state  an 
equal  vote  in  the  Senate  was  retained ;  on  the  lotfa,  the  conunit- 
tee of  one  from  each  state  on  the  ratio  of  representation  in  the 
popular  branch  parceled  oat  thirty-five  members  to  the  North, 
and  thirty  to  the  South  out  of  the  oxty-five  asagned  to  that 
branch;  on  the  iith,  the  First  Congress  imder  the  new  Constitu- 
tion was  required  to  provide  for  a  census.  On  that  day  it  was 
that  Randolph  agreed  to  the  amendment  that  proceeded  from 
North  Carolina  embodying  the  final  concession  on  the  represen- 
tation of  slaves,  the  permanent  basis  being  the  free  inhabitants 
and  three  fifths  of  all  others.*  It  is  hard  not  to  be  touched 
by  Bancroft's  declaration  that  when  the  Convention  adjourned 
on  that  day  "  ^rginia  with  a  united  delegation  had  her  hand 
on  the  helm,  while  North  Carolina  kept  watch  at  her  side."  * 

Next  day  Gouvemeur  Morris  proposed  that  taxation  should 
be  proportioned  to  representation  in  such  a  way  as  to  ex- 
tend it  to  every  branch  of  the  revenue.  When  the  dangers  of 
that  proposal  were  pointed  out,  the  mover  limited  it  to  direct 


to  be  neccMary,  the  states  being      ioating  ti 


exactly  divided  on  the  queadon  for 
an  equality  of  votes  in  the  second 
brwich."  Maditon  Papers,  ii,  1017. 
>  In  consideration  of  that  conces- 
doQ  to  the  smaller  states,  tt  was 
determined  that  the  first  branch 
■hould  poBBesa  the  sole  power  of  orig- 


9  and  appropiiatioiu. 


Madison  Papers,  ii,  1030. 

■  Madison  Papers,  ii,  1066;  El- 
liot, 393.  Butler  and  Cotesworth 
Pinclmey  instantly  demanded  that 
the  blacks  ahould  be  counted  equal- 
ly with  the  whites. 

•  Bist.  of  ConsL,  ii,  Sa. 
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taxation,  saying  that  "it  would  be  inapplicable  to  indirect 
taxes  on  exports  and  imports  and  consumption."  Thereupon 
the  Convention  agreed  unanimously  that  "direct   tfixation  Dtinttusdaa 
ought   to  be  in   proportion  to  representation."  >    Thus  waa  ^"''"^''" 
finally  fixed  the  compromise  proportioning  representation  to 
direct  taxation,  and  both  to  the  number  of  free  inhabitants 
and  three  fifths  of  the  rest.*  And  yet  despite  all  that  had  been 
accomplished  the  settlement  as  fixed  by  the  Grand  Committee 
was  not  safe,  —  the  death>grapple  had  yet  to  come.  When  the 
Convention  reassembled  on  Monday  the  i6th  the  question  was 
taben  on  "the  whole  reix>rt,  as  amended,  and  including  the 
equality  of  votes  in  the  second  branch."  Four  of  the  six  states 
(^rginia,  Pennsylvania,  South  Carolina,  and  Georgia)  which 
demanded  a  proportional  representation  in  that  branch  sttU 
stubbornly  refused  to  yield  that  vital  point.  \^ctory  was  only 
won  by  pledging  Massachusetts  to  neutrality  (Gerry,  Strong,  — 
aye;  King,  Gorham,  — no),  and  by  the  bold  and  determined 
stand  taken  by  North  Carolina  in  favor  of  justice  to  the  smaller 
states.  In  response  to  the  signal  Davie  had  given  on  June  30, 
North  Carolina  broke  away  at  the  critical  moment  from  her  Noith  Cmj- 
great  associates  and  gave  a  majority  of  one  to  the  smaller  torytt'tc^a 
states.*   When  on  the  17th  Gouvemeur  Morris  attempted  to  itata. 
reopen  the  question,  a  failure  to  second  his  motion  was  an  in- 
dication  from  the  larger  states  that  they  accepted  the  ded»on 
of  the  day  before  as  final.   The  last  word  was  not  spoken,  how- 
ever, until  the  33d,  when  the  number  of  Senators  from  each 
state  was  fixed  at  two,  each  to  have  one  vote.*   The  new  Con- 
stitution was  now  made  in  fact  if  not  in  name;  and  it  was  em- 
bodied in  the  twenty-three  resolutions  into  which  the  original 
nineteen  had  grown  since  the  13th  of  June.  On  the  26th  those  Twtntr  tbne 
resolutions  were  referred  to  "  the  Committee  of  Detail,  and  the  |2«n3^ 
Convention  then  unanimously  adjourned  till  Monday,  August  CoauoiitM 
6,  that  the  Committee  of  Det^l  might  have  time  to  prepare  **  '***^ 
and  report  the  Constitution."  '  That  committee  was  com- 

*  UadUoH  Papert,  u,i(Ai;El^t,  *  MadUoii  Papen,  il,  1166;  El- 
302.  liot,  357. 

*  Even   GeoTEia   appcx>ved,  and  '  Madison  Papers,  it,  I330.    For 
South  Carolina  divided  her  vote.  the  text  ot  the  twenty-three  rmIu- 

*  Connecticut,  New  Jeney,  Dela-  tions  referred  to  the  Comtnittee  of 
wsre,  Maryland,  North  Carolina,  —  Detail,  see  Appendix  xvi. 

aye,  5.    Madimn  Papers,  ii,  1107; 
Elliot,  316. 
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posed  of  Wilson,  Ellsworth,  Gorham,  RandoIfA,  and  Rutledge, 
of  whom  the  last  was  chairman;  and  to  it  were  referred,  along 
with  the  resolutions,  the  Pinclmey  plan  and  the  New  Jersey 
plan.  Hamilton's  plan  was  not  referred.*  On  July  lo  he  had 
been  deserted  by  Yates  and  Lansing,  dominated  as  they  were 
by  the  factious  selfishness  of  Clinton,  who  had  openly  dedared 
that  no  good  was  to  be  expected  from  the  deliberations  at 
Philadelphia;  that  the  Confederation  might  still  be  found  ade- 
quate to  all  the  purposes  of  the  Union.*  Thus  left  alone,  with- 
out a  vote,  Hamilton  took  but  little  part  in  the  subsequent 
proceedings,  whose  results  he  was  so  brilliantly  to  defend  in  the 
pages  of  "The  Federalist." 

As  the  Committee  of  Detail  was  aimed  with  such  large 
constructive  powers  as  to  permit  it  to  evidve  a  finished  con- 
stitution out  of  such  data  as  it  might  collect  even  beyond 
the  twenty-three  resolutions  and  the  Pinckney  plan,  it  is  not 
strange  that  the  Virginia  jurist,  Randolph,  and  the  South 
Carolina  jurist,  Rutledge,  should  have  been  appointed  as 
special  guardians  of  the  contributions  made  by  their  respective 
states.  Rutledge,  who  was  nearly  twenty  years  older  than 
Charles  Pinckney,  was  the  foremost  statesman  and  jurist  of  his 
time  south  of  Virginia.  Bom  at  Charleston,  of  Scotch-Irish 
ancestry,  he  was  sent,  after  careful  private  instruction  at  home, 
to  study  law  in  the  Temple  at  London.  In  1765  he  began  his 
national  career  in  the  Stamp  Act  Congress  of  1765,  and  in  1774 
he  became  eminent  as  a  member  of  the  First  Continental  Con- 
gress, Patrick  Henry  declaring  him  to  be  "by  far  the  greatest 
orator"  in  that  body.  Inr776hewasamember  of  the  Board  of 
War,  soon  taking  an  active  part  in  the  field  as  captain  of  artil- 
lery. After  the  war  he  returned  to  iiis  home  and  served  in  tbe 
legislature.  He  is  said  to  have  been  so  hopeful  and  resourceful 
amid  the  gravest  trials  that  timidity  and  wavering  disap- 
peared before  him.  Such  were  the  antecedents,  such  the  char- 
acter and  attainments  of  the  Chairman  of  the  Committee  of 
Detail,  who  certainly  must  have  regarded  with  respect,  prob- 
ably with  special  pride  and  interest,  the  finished  "system" 
of  government  contributed  by  his  brilliant  and  youthful  aim- 
patriot.  There  is  no  reason  to  believe  that  Randolph  took  any 
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less  interest  ia  the  contribution  of  Madison.  Ag^nst  the  two 
Southern  members,  Rutledge  and  Randolph,  stood  the  two 
Northern  membem,  V^Ison  and  Gorham,  while  as  an  arbi- 
trating force  between  the  two  stood  Ellsworth  of  Connecticut,  EOfwoctli  u 
who  had  just  contributed  bo  much  to  the  success  of  the  famous  ''*^''"°'- 
oimpromise  that  had  saved  the  Convention  from  dissolution. 
In  the  absence  of  any  record  or  personal  narrative  of  their  ten 
days  of  deliberation  there  has  been,  until  very  recently,  practi- 
cally nothing  to  guide  us  as  to  the  manner  in  which  that  de- 
licate and  difficult  functions  were  performed.  As  a  matter  of 
course  their  primary  duty  was  to  elaborate  the  twenty-three 
resolutions  Into  a  constitution;  and  we  know  from  the  result 
that  they  actually  turned  each  resolution  into  an  article,  many 
of  which  were  subdivided  into  sections  as  receptacles  for  the 
added  details.  From  what  source  did  these  added  details 
come?  Cert^nly  not  from  the  Virginia  plan,  which  contained 
none.  As  stated  heretofore,  the  Virginia  Resolutions  only  set 
forth  the  basis  upon  which  a  constitution  might  be  constructed, 
—  in  the  words  of  Judge  Nott  they  only  ' '  brought  before  the 
Convention  questions  for  abstract  discussion  and  bases  on 
which  to  rest  principles  of  government."  As  such  they  had 
been  exhausted  already;  the  Conmiittee  of  Detail,  able  as  it 
was,  could  not  draw  from  an  empty  well.  The  most  likely 
source  from  which  details  could  be  drawn  was  the  Pinckney  importtnce  of 
"system,"  whose  uxteen  articles  occupy  eleven  pages  of  the  ^'*°^' 
'  Madison  Papers."  If  we  have  there  a  substantially  true  copy  of 
the  original  —  and  who  will  be  partisan  enough  to  doubt  it 
now  —  a  mere  comparison  of  it  with  the  report  of  the  Commit- 
tee of  Detail  puts  beyond  all  question  Pinckney's  marked 
influence  in  directing  the  Committee's  work.  We  have  every 
reason  to  believe  that  all  questions  that  came  before  it  were 
[m>bed  to  the  bottom;  that  the  state  constitutions  were  looked 
to  as  the  best  sources  for  appeoved  repressions  and  long-tried 
formulas.  As  an  illustration  of  the  manner  in  which  Randolph 
worted,  special  value  should  be  attached  to  the  reprint  in  fac- 
noule  recently  made  by  a  well-known  specialist  of  a  tentative 
draft  of  a  constitution  mainly  in  the  handwriting  of  Randolph  Randolph'* 
with  parts  written  in  by  Rutledge,  who  revised  it  no  doubt  at  J^J^^' 
the  time.  The  internal  evidence  justifies  every  conclusion  Jn 
which  Mr.  Meigs  has  indulged  in  regard  to  the  character  of  this 
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paper,  and  also  as  to  the  probable  time  of  its  productioa.  No 
possible  difficulty  should  arise  "from  the  fact  that  the  draft 
covers  a  good  many  points  which  are  not  included  in  the  resolu- 
tions  referred,  but  a  very  little  consideration  will  show  that 
this  is  only  what  ought  to  be  expected.  The  lescJutions  were  by 
no  means  supposed  to  include  the  whole  of  the  proposed  Con- 
stitution, and  the  Committee  of  Detail  was  appointed  for  the 
very  purpose  of  sketching  the  instrument  at  length,  and  fiUiog 
in  the  details  which  were  required  by  the  general  outline  of  the 
government  contained  in  the  resolutions."  '  While  gatherii^ 
such  details,  largely  no  doubt  from  the  Pinclmey  "system," 
Rutledge  and  Randolph  naturally  worked  together,  and  the 
paper  in  question  is  cert^nly  one  of  the  charts  by  which  they 
were  guided.  But  more  conclusive  still  are  the  evidences  of 
the  importance  of  the  Pinckney  plan  to  the  work  of  the  Com- 
mittee very  recently  drawn  from  two  papers  found  among  the 
Wilson  manuscripts  in  the  Library  of  the  Historical  Society  of 
Pennsylvania  to  which  brief  reference  has  been  made  already.* 
The  first  paper,  which  is  in  Wilson's  handwriting,  was  dis- 
covered by  Professor  Jameson  and  published  by  him  in  the 
"Annual  Report  of  the  Historical  Association,  1903"  (vol.  i, 
p.  151).  That  paper,  containing  the  preamble  of  the  Pinckney 
draft,  and  consequently  of  the  draft  of  the  Conunittee,  is  fed- 
lowed  by  the  first  three  articles  of  the  Committee's  draft,  with 
some  slight  variations  of  lai^^uage;  and  then,  under  the  caption 
of  what  should  be  ArticJe  IV,  come  twenty-nine  pars^raf^s  coo- 
taining  provisions  closely  agreeing  with  proviuons  in  the  Com- 
mittee's draft,  but  incoherent  in  their  order.  The  second  sheet 
is  missing,  and  the  third  contains  various  provisions  following 
dosely  the  Seventeenth,  Eighteenth,  Nineteenth,  Twentieth, 
and  Twenty-firat  Resolutions.  Near  the  close  is  the  provision  re- 
lating  to  the  veto  power  taken  from  the  Constitution  of  Massa- 
chusetts. The  second  paper,  likewise  discovered  by  Professor 
Jameson,  embodies  a  final  draft  by  Wilson,  evidently  prepared 
for  the  con«deration  of  other  members  of  the  Committee,  as 
the  first  seems  to  have  been  prepared  for  his  personal  use.  It  is 
written  on  large  foolscap  in  what  is  called  double  columns,  — 
half  of  each  page  being  left  blank  for  the  comments  and  sug- 

t  Meigs,  Tht  Growth  of  Ike  ContHiution,  321.  Sec  alao  preface. 
*  See  above,  p.  35. 
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gestiocs  of  othen.  This  final  draft  in  the  clear,  legible,  almost 
feminiae  hand  of  Wilson,  with  scarcely  a  clerical  error  before 
the  work  of  revision  began,  is  scarred  and  slashed  by  forty-three 
amendments  scrawled  upon  it  in  the  bold,  slovenly,  and  illeg- 
ible writing  of  Rutledge.  This  final  draft,  unlike  the  first,  ia 
divided  into  articles,  but  unlike  the  Conunlttee's,  is  not  sub- 
divided into  sections.  Thus  it  appears  that  Rutledge  gave 
probably  more  attention  to  the  Wilson  than  to  the  Randolph 
draft,  as  be  wrote  many  more  amendments  on  its  margin. 
There  is  nothii^  whatever  to  show  that  ather  Ellsworth  or 
Gorham,  who  were  not  constructive  in  the  Convention,  ever 
attempted  to  draft  a  consdtutioo;  everytfait^  in  the  Commit- 
tee's report  is  traceable  to  Hnckney,  Rutledge,  Wlson,  and 
Randolph;  they  were  its  authors.  Judge  Nott  says  with  con-  JudceNott'* 
vindng  force  that  "there  are  three  important  articJes  in  °'°^'°'°*- 
Wilson's  draught  which  are  not  \^l9on'B.  These  appear  on  the 
margin  in  the  handwriting  of  Rutledge  and  answer  to  Articles 
XIV,  XV,  and  XVI  of  the  Committee's  draught.  As  they 
are  in  almost  the  i^ecise  language  of  Pinckney's  Articles  xn 
and  XIII,  the  much-repeated  question  ^;ain  arises,  did  Rut- 
ledge take  them  from  the  Pinckney  drai^ht;  were  they  then  in 
the  Pinckney  draught  to  be  taken;  or  did  Pinckney  abstract 
them  from  the  Committee's  draught?  The  question  is  easily 
and  decisively  answered:  these  articles  are  described  in  the  'Ofr- 
servations ' ;  Pinckney's  Htle  to  them  cannot  be  questioned;  Wilson 
and  Rutledge  had  his  draught  before  them,  and  used  it,  when  Rut- 
ledge wrote  those  articles  upon  the  margin."  '  Pinckney's  tri- 
umphant vindication  by  means  of  documents  bo  imperfect,  so  Wlut  Pinck- 
circumstantial  in  many  particulars,  should  admonish  all  special  ^\^^k^ 
students  of  the  subject  that  it  is  useless  to  fight  longer  against 
the  overshadowing  facts  as  to  the  authorship  of  "  the  new  sys- 
tem" as  a  whole  embodied  in  the  document  of  February  i6, 
1783,  —  one  of  whose  greatest  marvels  is  its  comideteness. 

When  on  August  6,  "Mr.  Rutledge  delivered  in  the  report  Report  of 
of  the  Committee  of  Debdl,"  each  member  of  the  Convention  ^  im^ 
received  a  copy  of  its  draft  of  a  constitution,  printed  on  broad-  Ansiat  6. 
mdea  in  large  type,  with  wide  margins  and  spaces  for  minutes 
or  amendments.   On  the  7th,  the  work  of  revision  began  in 
earnest,  and  from  that  time  until  September  10  the  Conven- 
t  Tk6  Ujaltry  cf  Ike  Pinckney  Dramgkt,  p.  182. 
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tion  subjected  the  draft  to  a  minute  eaianii  nation,  clause  by 
clause.  During  that  time,  as  the  members  grew  weary  of  the 
work,  more  and  more  subjects  were  referred  tospedal  commit- 
tees, until  finally  the  postponed  and  unfinished  parts  of  the 
Constitution  were  referred  to  a  committee  constituted  for  that 
purpose.  From  these  committees  came  many  important  pro- 
viaons,  notably  from  the  committee  last  named  those  relating 
to  the  method  of  electing  a  President.*  How  to  r^ulate  the 
chcHce  of  a  republican  chief  magistrate  was  a  difficult  problem, 
as  neither  the  Greek  nor  Low-Dutch  leagues  had  had  a  separ- 
ate executive  branch,  and  as  the  elective  monarchies  of  the 
Papal  States,  of  Poland,  and  of  Germany  furnished  no  hdpful 
precedents.  The  Committee  of  Detail  simply  reported  that 
"the  executive  power  of  the  United  States  shall  be  vested  in 
a  single  person.  His  style  shall  be  "The  Prendent  of  the 
United  States  of  America,'  and  his  title  shall  be,  '  His  Excel- 
lency.' He  shall  be  elected  by  ballot  by  the  legislature,"*  — 
a  substantial  reproduction  of  Webster's  suggestion  that  "the 
supreme  executive  authority"  should  be  vested  in  a  Council  of 
State,  "one  of  which  to  be  appointed  President  by  Congress." 
The  Virginia  plan  dmply  provided  in  the  same  way  that  the 
President  should  "be  chosen  by  the  national  l^slature  for  the 
term  of  ";  and  the  Pinckney  plan  that  "he  shall  be 

elected  for  years;  and  shall  be  regtigible."   Not  until 

near  the  close  of  the  Convention  was  the  method  of  his  election 
determined.  As  early  as  July  a6,  after  Mason  had  restated 
the  seven  plans  proposed  of  electing  the  chief  magistrate,  the 
plan  he  considered  best  was  accepted ;  it  was  then  agreed  that 
a  dngle  person  should  be  chosen  by  the  national  legislature  for 
the  term  of  seven  years;  and  that  he  should  be  ineligible  a 
second  time.*  Two  days  before,  Gouvemeur  Morris  declared : 
"Of  all  possible  modes  of  appointing  the  Executive,  an  election 
by  the  people  is  best;  and  election  by  the  l^islature  is  worst-" 
When  on  August  34  that  part  of  the  report  of  the  Committee 

>  On  September  4,  the  Committee  *  It  also  provided  that  "fae  ahall 

OH  Unfinished  PorUons,    of  which  hold  his  office  during  the  term  of 

Gouverneur  Morria  was  a  member,  aeven  yeais;  but  •hail  not  be  elected 

made  a  report  worldng  an  entire  a  aecond  time." 

cha:^  in  the  method  of  electing  a  ■  Miutitm  Papers,  a,  1207;  Elliot, 

President  sm  previously  outlined.  See  36S. 
Madison  Papers,  iii,  14S6  sq. 
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of  Detail  relating  to  the  EJrecutive  came  before  the  Conventioii, 
he  revived  the  plan  of  choosing  the  Present  by  electors,  and 
it  received  the  support  of  five  states  includii^  hia  own.'  Opin- 
icm  in  favor  of  that  plan  then  ripened  so  fast  that  on  August 
31,  the  mode  of  choosing  the  President,  bis  powers,  and  the 
question  of  his  leSligitnlity  were  referred  to  the  Grand  Commit- 
tee elected  on  that  day  for  the  con^deradon  of  postponed  and 
unfinished  business.*  On  September  4,  after  full  constdera-'' 
tion,  the  report  was  in  favor  of  a  term  of  four  years;  the  elec- 
tion was  vested  in  electors  to  be  appointed  in  each  state  as  its 
legislature  might  direct;  and  such  electors  were  to  be  equal  to 
the  whole  number  of  its  Senators  and  Representatives  in  Con- 
gress.*  Thus  the  electoral  colleges  collectively  were  to  be  the  Qedonlcol- 
aact  counterpart  of  the  joint  convention  of  the  national  legis-  ''*"  **n«<i- 
iature.  In  the  same  report  it  was  provided  that  "in  every  case, 
after  the  chtrice  of  the  President,  the  person  having  the  great- 
est number  of  votes  shall  be  Vice-President;  but  if  there  shall 
remain  two  or  more  who  have  equal  votes,  the  Senate  shall 
choose  from  them  the  Vice-President."  In  order  to  make  an  Vice-Pi«ddmt 
excuse  for  his  existence  the  Convention  provided  that  he  should  ^  ^^,^^*^ 
be  President  of  the  Senate,  despite  Mason's  objection  that 
"that  is  an  encroachment  on  the  Senate's  rights;  and,  more- 
over, it  mixes  up  too  much  the  legislative  and  the  executive."  * 
In  order  to  master  the  details  of  the  remainder  of  the  gravely 
important  and  hig^y  interesting  work  done  between  August 
7  and  September  10,  the  student  must  plough  bis  way,  page 
by  page,  through  the  record  itself,  that  ends  on  the  day  last 
named  with  Randolph's  despairing  question:  "Was  he  to  pro 
mote  the  establishment  of  a  plan,  which  he  verily  believed 
would  end  in  tyranny?  " ' 

On  September  8,  a  committee  was  appointed  "to  revise  CommlttM  00 
the  style  of  and  arrange  the  articles  which  had  been  agreed  to  I^JlSww' 
by  the  House."  That  committee,  chosen  by  ballot,  consisted 
of  Johnson,  Hamilton,  Gouvemeur  Morris,  Madison,  and 
King.*  On  the  I3th,  Johnson  "  reported  a  digest  of  the  plan,  of 

'  Madisim  Papers,  iii,  143 1.  ler,  and  Batdwin.    Uadiaon  Papers, 

*  The  eleven,  elected  by  ballot,      iii,  1478. 
*ae  Gilman,  King,  Sicrmaii,  Brcar-  ■  Ibid.  1485-1488;  EUiot,  307. 

Icy,  Gonvemeur  Morria,  Dtckintoo,  *  Ibid.  1517. 

Canoll,  Madison,  Willianuon,  But-  •  Ibid.  1941. 

•  Ibid.  1533. 
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which  printed  copies  were  ordered  to  be  fumished  to  the  mem- 
bers. He  also  reported  a  letter  to  accompany  the  {dan  to  Con- 
gress." *  Whatever  opportunity  for  improvement  remained, 
after  the  critical  renew  the  Convention  had  made  of  every 
clause  of  every  section,  was  most  skillfully  utilized  by  Gouv- 
emeur  Morris,*  who  undoubtedly  cast  the  Constitution  in  its 
final  form  not  only  by  rearranging  its  parts,  but  also  by  remov- 
ing as  far  as  possible  all  redundant  and  equivocal  expressions. 
While  the  report  of  the  Committee  on  Style  was  pending,  quite 
a  number  of  minor  amendments  were  made,  —  not  until  the 
15th  was  the  Constitution  ordered  to  be  engrossed.*  , 

Tbe  hit  day.  On  the  very  last  day,  Monday  the  1 7th,  after  the  engrossed  io- 
^^^T'  ''•  strument  had  been  read,  Franklin,  in  the  hope  of  winning  over 
•pimL  the  three  dis»dents,  said :  "  Mr.  President,  I  confess  that  there 

are  several  parts  of  this  Constitution  of  which  I  do  not  at  [h«- 
sent  apiMtive,  but  I  am  not  sure  I  shall  never  approve  them.  It 
astonishes  me  to  find  this  system  approaching  so  near  to  perfec- 
tion as  it  does.  On  the  whole,  sir,  I  cannot  help  expressing  a 
wish  that  every  member  of  the  Convention,  who  may  still  have 
objections  to  it,  would  with  me  on  this  account  doubt  a  little 
of  his  own  infallibility,  and,  to  manifest  our  unanimity,  put  his 
name  to  this  instrument."  In  movii^  that  it  be  signed  by  the 
members,  he  made  a  final  and  ineffectual  effort  to  win  over  the 
obdurate  Randolph,  Mason,  and  Gerry,  by  offering  the  simple 
testimonial  that  the  Constitution  had  received  "the  unani- 
mous consent  of  the  states  present."  Before  the  question  was 
put,  a  proposal  was  made  by  Gorham,  upon  an  intimation  from 
Waahii^ton,  to  render  the  House  of  Representatives  a  more 
popular  body  by  allowing  one  member  for  every  thirty  thou- 
Wadiingtoii  sand  inhabitants.  Washington  deemed  this  matter  so  import- 
CoQventloo  ^"^  that,  for  the  first  time,  he  addressed  the  Convention  and 
lor  Gnt  time,  uiged  the  passage  of  the  amendment.  In  putting  the  question 
he  said:  "The  smallness  of  the  number  of  Representatives  has 
been  considered  by  many  members  as  insufficient  security  for  the 
rights  and  interests  of  the  people;  and  to  myself  has  always  ap- 
peared exceptionable ;  late  as  is  the  moment,  tt  will  give  me  much 

>  Madison  Faperi,  iH,  1543.  ■  itoMson  Papers,  ii,  15951  ElBot. 

■  See  G.  Morris  to  T.  Pickering;,      553. 
Dec  33, 1614,  in  L^e,  by  Sparks,  iii, 
333. 
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satisfaction  to  see  the  amendment  adopted  unanimously."  * 
And  so  it  waa.  Having  thus  apoken  his  first  and  the  Coa- 
vendoa's  last  word,  Washington  —  after  its  journals  and 
papers  had  been  confided  to  his  care, ' '  subject  to  the  order  of 
Congress,  if  ever  formed  under  the  Constitution,"  and  after  the 
delegations  had  come  forward  in  geographical  order  and  affixed 
their  signatures  to  it  —  early  in  the  evening  retired  "  to  medi- 
tate on  the  momentous  work  which  had  been  executed."  * 

On  the  aoth  of  September,  Washii^on's  letter  as  Preadent  Remit  tt- 
of  the  Convention,  t(^ther  with  its  resolutions  and  the  full  ^^Jf 
text  of  the  new  Constitution,  were  laid  before  Congress;  and  Sqitaubcr  m. 
despite  Richard  Henry  Lee's  contention  that  that  body  had  no 
power  to  asrast  in  creating  a  "new  Confederacy  of  nine,"  *  it 
unaoimously  resolved,  on  the  sSth,  after  obliterating  every 
record  of  opposition,  that  the  report,  with  the  letter  and  resolu- 
tions accompanying  the  same,  be  sent  to  the  several  le^la- 
tures,  in  order  to  be  submitted  to  a  convention  of  delegates  to 
be  chosen  in  eadi  state  by  the  people  thereof  in  conformity 
with  the  resolves  of  the  Convention.*  As  Article  vi  provided 
that  "the  ratification  of  the  Conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  Constitution  between 
the  states  so  ratifying  the  same,"  the  fate  of  the  new  system, 
vith  its  power  to  regulate  commerce  in  the  interest  of  all,  now  Oppoddon  to 
<lepended  upon  the  judgments  to  be  rendered  by  at  least  nine  ^.^^ 
of  them.  By  reason  of  the  existence  of  that  power,  it  was  most 
bitterly  and  stubbornly  opposed  in  the  great  State  of  New 
York,  with  her  ^lendid  harbor  so  capable  of  a  world-wide 
commerce,  and  with  rivers  flowing  directiy  to  the  sea,  to  Dela* 
ware  and  Chesapeake  bays,  to  the  MississiptH  and  to  the 
water-course  of  the  St.  Lawrence.  She  could  not  lose  ngbt  of 
the  fact,  sorely  as  she  needed  an  ^dent  government,  that 
more  than  half  of  the  goods  consumed  in  New  Jersey,  Con- 
necticut, Vermont,  and  in  the  western  parts  of  Massachusetts 
were  broi^t  to  her  harbor  and  paid  impost  for  its  use.* 
Among  the  malcontents  in  Virginia  was  George  Mason,  who  in 
Btatii^  his  objections  said  that  the  capital  crime  in  the  new 

>  Madison  Papers,  It,  1399,  1360;         *  Joumab  of  Qmpeu,  iv,  783. 
E^UiM,  555.  556.  ■  Cf .  WiUiamson  to  Ireddl,  July  7, 

*  WMhiiigton'Bdiaryfortluitday,      17M.  McRhee'i /rarfotf,  ii,  337,  u8; 

^  UadUon  Paptr;  ii,  643;  ElBot,      Baaa^t,  il,  339;  ajs,  397. 
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system  was  the  grant  to  Coi^ress  of  power  to  regulate  com- 
merce' by  a  bare  majority  vote.'  For  a  time  from  Virgima, 
with  her  ample  harbors  coavenient  to  the  ocean,  proceeded 
the  Southern  opposition  to  the  consolidation  of  the  Union. 
But  the  South  had  been  profoundly  alarmed  when  the  negotia- 
tions between  Jay  and  Gardoqui  threatened,  in  July,  1785,  to 
result  in  an  agreement  by  which  the  United  States  was  to  pay 
to  Spain  as  the  price  of  a  treaty  of  reciprocity  in  commerce  the 
abandonment  of  the  navigation  of  the  Mississippi  for  a  period 
of  twenty-five  or  thirty  years.  "There  is  danger,"  reported 
Otto  to  Veig;ennea,  "  that  the  discussion  may  become  the  germ 
of  the  separation  of  the  Southern  States."  *  That  possible 
alternative  frightened  even  Randolph,  who  wrote  to  the 
Speaker  of  the  House  of  Delegates  of  his  state,  October  10, 
1787:  "Dreadful  as  the  total  dissolution  of  the  Union  is  to  my 
mind,  I  entertain  no  less  horror  at  the  thought  of  partisil  con- 
federacies. The  utmost  limit  of  any  partial  confederacy, 
which  Virginia  could  expect  to  form,  would  comprehend  the 
three  Southern  and  her  nearest  Northern  ndghbor.  But  they, 
like  ourselves,  are  diminished  in  their  real  force  by  the  mixture 
of  an  unhappy  species  of  population."  *  While  the  jealous 
Titans  thus  baited  between  their  local  self-interests  and  thar 
fears,  the  first  step  forward  was  ta3i:en  by  loyal  littie  Delaware, 
that  ratified  unanimously  December  7,  1787.*  The  moment 
that  an  equality  of  vote  in  the  Senate  was  conceded,  her  one 
element  of  opposition  had  disappeared.  The  lead  thus  taken  by 
"the  Delaware  state"  was  promptiy  followed  by  the  conven- 
tion of  the  great  commonwealth  from  which  she  had  sprimg. 
On  December  13,  Pennsylvania  ratified  by  a  vote  of  forty- 
nx  to  twenty-three;  and  on  the  i8th  of  the  same  month,  the 
people  of  New  Jersey,  guided  by  such  men  as  Brearley,  Wther- 
spoon,  Neilson,  and  Beatty,  "by  the  unanimous  consent  of  the 
members  present,  agreed  to,  ratified,  and  confirmed  the  pro- 
posed constitution  and  every  part  thereof."  Georgia  opened 
the  new  year  of  1788  with  a  third  unanimous  ratification  on 
January  3,  attended  with  an  expresuoa  of  the  hope  that  "her 

*  George  Muon  to  Waafaiogtoii,  ■  Otto  to  VergeoiM*,   lodi  Sep- 

Oct.  7,  1767.   Spuks,  ix,  a67,  a68,      tember,  1786. 
note.  ■  Elliot, !,  487. 

•  IWd.,  ii,  497. 499. 


..Google 


VII.]     TBE  FEDERAL  CONVENTION  AND  ITS  WORK  209 

cheerful  assent  would  tend  to  consolidate  the  union  "  and  "pro- 
mote the  happiness  of  the  common  country"; 'and  on  the  9th 
of  the  same  month,  Connecticut  —  after  James  Wadsworth  Cannectkiit 
had  objected  to  duties  on  imports  as  partial  to  the  Southern  *'"*  "*"'"'■ 
States  —  ratified  by  a  vote  of  one  hundred  and  twenty-eight 
to  only  forty  against.*  The  next  state  to  speak  was  Massachu- 
Betts,  whose  people  were  divided  almost  equally.  It  was  a  crit- 
ical moment.  "The  decision  of  Massachusetts  either  way," 
wrote  Madison,  "will  involve  the  result  in  New  York,"  and 
a  negative  would  arouse  to  active  resistance  the  majority  in 
Pennsylvania.  Langdon  reported  that  Rhode  Island  and  New 
Hampshire  would  ratify  if  Massachusetts  should  act  favorably. 
Bowed  down  with  debts  and  fresh  from  the  a^joniea  of  a  sup-  The  itniaEl*  ia 
pressed  insurrection,  the  entire  population  of  the  western  **"'""'■■""*** 
counties  that  had  aded  with  Shays  was  bitter  gainst  the  Con- 
stitution, while  the  larger  centres  and  in  general  the  eastern 
part  d  the  state  favored  it.  Before  Samuel  Adams,  the  helms- 
man of  the  Revt^ution  at  its  origin,  had  time  to  express  himself, 
Us  constituents  of  the  industrial  classes  at  Boston  warned  him 
that  if  the  Constitution  should  be  rejected  "navigation" 
vould  languish  and  "skillful  mechanics  be  comp^ed  to  emi-  Wudog  to 
grate,  so  that  any  vote  of  a  delegate  from  Boeton  against  ^^^ 
adopting  it  would  be  contrary  to  the  interests,  feelings,  and 
wishes  of  the  tradesmen  of  the  town."  Such  was  the  warning 
given  to  the  typical  home-ruler,  who  was  startled  when  on 
entering  the  new  "building,  he  met  with  a  national  govern- 
ment instead  of  a  federal  union  (A  sovereign  states."  Objec* 
tions  came  in  many  forms.  The  compromise  touching  the  tax- 
ation and  representation  of  slaves  was  bitterly  assailed ;  *  com- 
idaint  was  made  that  there  was  no  religious  test,  that  a  PaiMst 
or  an  infidel  was  aa  eligible  as  a  Christian.  James  Neal  of  Maine 
said  that  he  could  not  favor  "making  merchandise  of  the  bod- 
ies of  men,  and  imless  this  objection  is  removed  I  caimot  put 
my  hand  to  the  Constitution."  And  last  and  most  of  all  it  was 
objected  that  there  was  no  bill  of  rights.  But  the  leaders  of  the 
great  assembly  were  true  to  the  national  cause.  Fisher  Ames,  FbbetAnM. 

'  Steven*,  HiOorj  cf  Gtorpa,  "Slaver;  could  not  be  abolished  by 
3>  387.  A  aalute  of  tbirteen  gnna  act  of  CoDKreM  in  a  moment;  but 
followed  the  ratification.  it  has  received  a  mortal  wound." 

■  Pnm.  Paehtt.  Jan,  34,  1788.  Elliot,  ii,  41, 149. 
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after  earnestly  rebuking  the  importation  of  davea.  said !  "  This 
constitution  is  comparatively  perfect;  no  subusting  govern- 
ment, no  government  which  I  have  ever  heard  of,  will  bear 
a  cxnnparisoo  with  it.  lite  State  Government  is  a  beautiful 
structure,  situated,  however,  upon  the  naked  beach;  the  Union 
is  the  dike  to  fence  out  the  flood."  *  And  when  the  time  came 
for  the  debate  to  be  closed  by  Stillman,  a  Baptist  minister,  he 
said:  "Cling  to  the  Union  as  the  rock  of  our  salvation,  and 
finish  the  salutary  work  which  hath  b^un."  King  had  ex- 
plained already  the  nature  of  the  mighty  transition  that  was 
to  take  place  from  a  lei^^ue  of  states,  based  on  the  old  quota 
system,  to  a  composite  state  instituted  by  the  people  with  the 
right  to  execute  its  own  laws  directly  on  individuals.'  No  one 
did  more,  however,  to  remove  the  gravest  difficulty  that  de- 
terred Massachusetts,  as  well  as  many  states  that  were  to  fol- 
low her,  than  Hancock,  who,  before  putting  the  question,  said: 
"I  give  my  assent  to  the  Constitution  in  full  confidence  that 
the  amendments  proposed  will  soon  become  a  part  of  the  sys- 
tem. The  people  of  this  commonwealth  will  quietly  acquiesce 
in  the  voice  of  the  majority,  and,  where  they  see  a  want  of  per- 
fection in  the  proposed  form  of  government,  endeavor,  in  a 
constitutional  way,  to  have  it  amended."  '  On  the  basis  of  that 
noble  declaration  the  battle  was  won  on  the  6th,  when  the 
bells  and  the  artillery  announced  the  glad  tidir^  after  the 
motion  to  ratify  had  been  carried  by  the  narrow  majority  of 
nineteen  votes  out  of  a  total  of  three  hundred  and  fifty-five.* 
But  with  even  that  narrow  margin  opposition  vanished; 
amidst  mutual  congratulations  all  "smoked  the  calumet  of 
love  and  union." 

Early  in  this  critical  year,  Hamilton,  Madison,  and  Jay  were 
engaged  in  the  publication  of  the  brilliant  expositions  of  the 
new  Constitution  contained  in  "The  Federalist,"  which  sur- 
vives as  a  permanent  contribution  to  the  political  literature 
of  the  world.*  In  a  great  case  Chief  Justice  Marshall  said:  "It 

James  Madiaon,  with  a  tequest  to 
join  bim  and  Mr.  Jay  in  cairying  it 
into  effect.."  (Madiaon  in  a  paper 
entitled  "The  Federalist.")  "It 
waa  undertaken  last  fall  by  Jay, 
Hamilton,  and  myself.  The  pro- 
poaal  came  from  the  two  fonner." 


>  EUiot,  u,  154-159. 

»  Ibid.,  ii,  54-57- 

■  Ibid.,  it,  174-176. 

•  1S7  votes  against  168.  Elliot,  il, 
I8i. 

'  "The  undertaldag  was  pro- 
posed by  Alexander  'Hamilton  to 


..Google 


VIM     THE  FEDERAL  COSYENTION  AND  ITS  WORK  21] 

ie  a  oucplete  commentary  on  our  ConstitutioD,  and  is  appealed 
to  by  all  parties  in  the  questions  to  which  that  instrument  has 
gjven  birth."  ^  i 

By  Massachusetts  the  torch  was  passed  on  to  Mar^and,  Muyknd 
vian  Washington's  influence,  supported  by  that  of  Madison,  j^^  ^ 
on  the  Mai^and  side  oi  the  Potomac  was  sorely  needed  to 
counteract  tiie  movements  of  the  anti-federalists  of  Yirginia, 
zealous  as  ever  under  the  leadership  of  Richard  Henry  Lee 
and  Patrick  Henry,  who  were  doin^f  their  utmost  to  bring 
about  the  organization  of  a  Southern  Confederacy.    But 
when  the  convention  met  at  Annapolis,  April  ai,  strei^fth- 
ened  as  it  was  by  a  letter  of  advice  from  Washington  to 
Thomas  Johnson,*  it  was  found  that  the  plan  of  a  confeder- 
acy of  slaveholdii^  states  had  not  a  single  supporter.  DesiHte 
the  ravii^  of  Samud  Chase  and  the  intrigues  of  >Amiiam 
Paca,  the  malcontents  were  alenced  and  the  Constitution  rati- 
fied on  the  36th,  by  (dxty>three  votes  against  eleven,  Paca  vot- 
ing with  the  majority.  Seven  of  the  thirteen  had  now  been 
secured.  Inhisletterof  congratulation  to  Danid  of  St.  Thomas 
Jenifer,  of  April  27,  Washington  said :  "Seven  affirmative  with- 
out a  negative  would  ahnoet  convert  the  unerring  aster.  The 
fiat  of  your  convention  will  moat  assuredly  raise  the  edifice."  * 
Tbe  time  had  now  arrived  for  the  state  of  Cliarles  Rndcney, 
the  draftsman  of  the  "  system,"  and  of  RutJedge,  the  Chairman 
of  the  Committee  of  Detail,  to  speak.  In  South  Carolina  the  South  Cuo- 
anti-federalists  of  Virginia  were  still  intriguing  for  a  Southern  ^  **^  *^" 
Confederacy,  while  Washington  and  Madison  were  as  faithful 
as  ever  in  pleading  against  them  for  the  Union.*  Just  before  the 
convention  was  called,  a  notable  scene  occurred  in  the  House  of 
Representativeswhen  Charles  Pinckney  graphically  described*  nndney 
the  novel  character  of  "the  federal  republic"  which  was  to  ^^^^^ 
operate  directly  on  individuals  and  not  on  states  as  corporate  utui*. 
persons.  When  Lowndes,*  the  spokesman  of  the  Virginia  oppo- 
ntion,  assailed  the  clause  in  the  Constitution  declaring  a  treaty 
properly  ratified  to  be  the  supreme  law  of  the  land,  Cotes- 
Madison  to  Jeffenoo,  August  10,  *  April  37,  1788,  MS. 
1788.    Sec  Ford'*  Pedvralitt,  zxiii,         *  Madison  to  Washington,  April 
■MNc                                                      10,  1788-    Woris,  I,  384,  385. 

'  Cofaeas  9.  VirginiB,    6  Wbent.         *  ElUot,  iv,  asa-aiSj. 
3*4.  •  IMd.,  iv,  363-065. 

■  April  30,  1788,  MS. 
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worth  Pinckney  coodenmed  the  reasoning  as  apedous,  Rut- 
ledge  adding  that  "every  treaty  is  law  paramount  and  muat 
operate,"  not  less  under  theConfedo'ation  than  under  the  Coa- 
sdtution.*  The  summit  of  absurdity  was  then  reached  iriien 
Lowndes,  referring  to  the  Confederation,  said:  "We  are  now 
under  a  most  excellent  constitution  —  a  blessii^  from  Heaven, 
that  lias  stood  the  test  of  time,  and  given  us  liberty  and  inde- 
pendence; yet  we  are  tmpaUent  to  pull  down  that  fabric  which 
we  raised  at  the  expense  of  our  blood."  *  When  the  conventioa 
was  organized  on  May  13,*  with  Thomas  Pinckney,  then 
governor,  as  president,  Sumter,  the  leader  of  the  malcontents, 
put  to  the  test  the  stret^th  of  those  who  deared  to  act  with 
the  Vii^nia  opposition  by  movii^,  on  the  2 1st,  for  an  adjouin- 
ment  for  five  months.*  After  that  motion  had  been  decisively 
defeated,  the  Constitution  was  ratified  on  the  23d  by  one  hun- 
dred and  forty-nine  votes  against  sevraty-three  —  more  than 
two  to  one.*  Five  days  later,  i^en  the  ninth  state  hfid  yet  to 
spealc,  Washington  wrote  to  Lafayette:  *  "The  plot  thickens 
fast.  A  few  short  weeks  will  determine  the  political  fate  of 
America  for  the  present  generation,  and  probably  produce  no 
small  influence  on  the  happiness  of  society  through  a  loDg 
succession  of  ages  to  come."  The  "few  short  weeks"  were  to 
be  only  three  in  number.  On  June  31,  New  Hampshire,  wliidi 
had  adjourned  her  convention  to  await  the  action  of  Massa- 
chusetts, followed  her  example,  thus  making  the  ninth  state 
necessary  ' '  for  the  establishment  of  this  Constitution  between 
the  states  so  ratifyii^  the  same."  The  fact  was  carefully 
inserted  in  the  record  that  the  vote  of  fifty-seven  gainst  forty- 
1&X  was  taken  on  Saturday,  June  3i,  at  one  o'clock  in  the  after- 
noon, so  as  to  preclude  the  possibility  of  the  honor  of  giving  life 
to  the  new  system  being  claimed  by  any  other  state  ratifyii^ 
at  a  later  hour  of  the  same  day.'  And  here  it  may  not  be  amiss 
to  note  that  among  the  strenuous  opponents  of  the  Con- 
stitution in  New  Hampshire  was  Captain  Ebenezer  Webster, 
the  father  of  one  destined  to  be  its  mighty  expounder  and 
defender. 

t  Elliot,  iv,  367-468.  *  Maf  98, 178B,  MS. 

■  lUd.,  iv,  371,  373.  '  ToUaa   Lear  to    Washington, 

*  Ibid.,  iv,  318.  }vat2a,\^t&•.LMtntoWatkim^lnL, 

*  Ibid.,  iv,  338.  iv,  33S. 

*  Ibid.,  iv,  33^340- 
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The  debate  in  the  convention  of  Virginia,  which  assembled  Vligtol*, 
at  Richmond  on  June  2  under  the  presidency  of  Pendleton,  was  ^''"  '^' 
tenninated  on  the  a5th  by  Randolph,  who  in  closing  said: 
"The  accession  of  eight  states  reduces  our  deliberations  to  the 
single  question  of  union  or  no  union."  Thus  it  appears  that 
the  deliberations  of  the  great  state  that  had  done  so  much  to 
bring  the  Federal  Convention  into  being  ended  in  ignorance  of 
the  fact  that  the  honor  of  vitalizing  ita  work  had  been  seized  by 
New  Hampshire.  Without  the  advantage  that  must  have  fol- 
lowed the  knowledge  of  assured  success,  the  influence  of  Wash- 
ington was  to  be  tested  in  his  stronghold  by  the  eloquence  and 
craft  of  a  coalition  led  by  Patrick  Henry,  Richard  Henry  Lee, 
Geoi^  Mason,  John  Tyler,  Zachariab  Johnson,  Benjamin 
Harrison,  and  Grayson,  feebly  supported  by  Monroe.  The 
strength  of  die  opporation  had,  however,  been  seriously  weak- 
ened in  advance  by  South  Carolina's  crushing  blow  to  the  OtvodHaa 
scheme  for  a  Southern  Confederacy,  the  confident  anticipation  !^^f?!l^ 
of  which  event  prompted  Washington  to  assure  Madison  that  Ctn^iiu. 
"the  eloquence  of  eight  affirmatives  for  the  Constitution  ought 
to  cause  even  'the  unerring  wster'  to  hesitate."  '  To  that  vic- 
tory Washington  added  the  cpnversionof  Governor  Randolph, 
thenat  the  height  of  bis  power  and  popularity.*  Thus  menaced, 
the  malcontents,  following  the  eiample  of  Massachusetts, 
reserved  to  make  no  test  of  strength  imtil  the  Constitution  had 
been  discussed  clause  by  clause.  While  even  Richard  Henry 
Lee  was  inclined  to  be  more  reasonable,  Patrick  Henry,  whose  Fttikk  Boor. 
"plans  extended  contingently  even  to  foreign  alliances,"  *  was 
defiant.  His  boast  was  that  "  the  other  states  cannot  do  with- 
out \%ginia,  and  we  can  dictate  to  them  what  terms  we  please." 
In  that  temper  he  forced  the  fight,  declaring  that  "the  Con- 
stitution is  the  severance  of  the  Confederacy.  Its  language, 
'We  the  peo[^e,'  is  the  institution  of  one  great  consolidated 
national  government  of  the  people  of  all  the  states,  instead  of 
a  government  by  compact  with  tiie  states  for  its  agents.  The 
people  gave  the  Convention  no  power  to  use  their  name."  * 
After  George  Mason  bad  supported  him  by  saying  that  "the  Geoqc  umvl 

'  WMhiiigtoatoMa<luoD,May3,  ■  Carringtott  to  Madiion,  Jaa.  16, 

17B8,  MS.  178S,  MS. 

■  See   Wailuiigtoli    to    Edmund         *  Elliot,  iii,  33. 
Saoddph,  Jos.  8, 1788.  Sfiarka,  iz, 
»97- 
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power  of  layii^  direct  taxes  changed  the  Coofederatioa.  The 
general  government  being  paramount  and  more  powerful,  the 
state  governments  must  give  way  to  it;  and  a  general  coned* 
idated  govemment  is  one  of  the  worst  curses  that  can  befall 
a  nation,"  >  Pendleton  retorted  that  "there  is  no  quarrd  be- 
tween govermneat  and  liberty;  the  former  is  the  shield  and 
protector  of  the  latter.  The  expression  'We  the  people'  is  a 
common  one,  and  with  me  it  is  a  favorite.  Who  but  the  people 
can  delegate  powers,  or  have  a  right  to  form  a  govemment?" ' 
And  to  that  Randolph  added  that  "the  question  is  now  be- 
tween union  and  no  union,  and  I  would  sooner  lop  off  my  right 
arm  than  consent  to  a  dissolution  of  the  union,"  '  When 
Henry  in  eulogizing  the  English  Constitution  said :  "  In  the  Brit- 
ish Govemment  the  sword  and  purse  are  not  united  in  the  same 
hands,  in  this  system  they  are.  Does  not  infinite  security 
result  from  a  separation?"  '  Madison  answered:  "There  never 
was,  there  never  will  be,  an  efficient  govemment  in  which  both 
the  sword  and  purse  are  not  vested,  though  they  may  not  be 
l^ven  to  the  same  member  of  the  govemment.  The  sword_is  in 
the  hands  of  the  British  King;  the  purse  is  in  the  hands  til  the 
Parliament.  It  is  so  in  America,  as  far  as  any  analogy  can 
^st."  '  It  was,  however,  against  the  federal  judicial  system 
that  Henry  directed  his  bitterest  invectives.  He  charged  it 
with  an  attempt  to  abolish  trial  by  jury;  with  menacing 
debtors  by  the  clause  against  the  impairment  of  the  oblation 
of  contracts;  with  endangering  the  state  courts  by  the  number 
of  its  tribunals  armed  with  apfiellate  jurisdictions,  and  with 
the  right  to  hear  controversies  between  a  state  and  the  citizens 
of  another  state.  Marshall,  who  was  to  breathe  the  breath  of 
life  into  that  sjmtem  and  make  it  what  it  is  to-day,  spoke  his  first 
words  in  its  favor  in  a  masterly  oration  in  which  he  said:  "A 
suit  instituted  in  the  federal  courts  by  the  citizens  of  one  state 
against  the  citizem  of  another  state  will  be  instituted  in  the 
court  where  the  defendant  resides,  and  will  be  determined  by 
the  laws  of  the  state  where  the  contract  was  made.  The  lavs 
which  govern  the  contract  at  its  formation  govern  it  at  its  ded- 
non.  Whether  this  man  or  that  man  succeeds  is  to  the  govem- 

»  HHot,  iii,  39-33.  *  Ibid.,  ill,  387,  388. 

'  Ibid.,  iii,  35-41.  •  IWd.,  iii,  393~399- 

*  Ibid.,  iii,  35,  36. 
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meat  all  one  thing.  Congress  is  empowered  to  make  exceptions 
to  the  appellate  jurisdiction  of  the  Supreme  Court,  both  as  to 
law  and  as  to  fact ;  and  these  exceptions  certainly  go  as  far  as  the 
legislature  may  think  proper  for  the  interest  and  Uberty  of 
the  peo{de."  '  Henry's  purpose  was  to  excite  the  fears  of  the 
Virginia  planters,  who  owed  tea  millions  of  dollars  to  British  Apped  to 
merchants, whoser^httosueinthecourtsofVirginiahad been  ^^^ 
suspended  by  the  legislature  largely  through  his  influence. 
When  proceeihng  on  that  line  he  assailed  the  new  Constitution 
for  granting  in  that  matter  retrospective  jurisdiction,  Marshall 
answered  that  "there  is  a  difference  between  a  tribunal  which 
shall  give  effect  to  an  existing  right  and  creating  a  right  that 
did  not  enst  before.  The  debt  or  daim  is  created  by  the  indi- 
vidual ;  a  creation  of  a  new  court  does  not  amount  to  a  retro- 
spective law."  *  After  Henry  had  delivered  himself  on  the 
prospect  for  separate  confederadea,'  the  hope  of  whidi  South 
Carolina  had  blighted,  after  Mason,  Madison,  and  Tyler  had 
BpolKn  on  the  slave  trade,  which  the  last-named  denounced  as 
"this  wicked  traffic,"  *  after  Henry  had  raised  a  new  cry  as  to 
the  dangers  of  emandpatton,  after  Johnson  had  complained 
that  the  bill  of  rights  prepared  by  the  Convention  as  an  amend- 
ment to  the  Constitution  did  not  acknowledge  that  all  men  are 
by  nature  free  and  independent,  after  it  was  alibied  that  the 
adoption  of  the  Constitution  would  result  in  the  renunciation 
by  the  new  government  of  the  right  to  navigate  the  Misussippi, 
after  Tyler  had  mourned  over  his  concession  of  the  right  to 
r^:u]ate  commerce,  after  the  minds  of  the  debtor  dass  had 
been  filled  with  anxiety  as  to  the  effect  of  the  prohibition  on 
the  states  to  issue  paper  money,  —  Henry,  still  defiant,  cried  HeocT'ide 
out:  "Old  as  I  am, it  is  probable  I  mayyet  have  the  appellation  °<>tciy- 
of  rebel.  But  my  ne^hbors  will  protect  me."  *  After  he  had 
been  padfied,  for  his  nature  was  genial,  he  finally  said  on  the 
last  day,  "If  I  shall  be  in  the  minority,  I  shall  yet  be  a  peace- 
aUe  dtizen,  my  head,  my  hand,  and  my  heart  bdng  at  liberty 
to  remove  the  defects  of  the  system  in  a  constitutional  way."  * 
The  steadfast  spokesman  of  Washington  had  won  the  day.  The 
>  ESiot,  ill,  556,  597,  598.  s  country  as  this,  •moll  confedendea 

■  Ibid.,  iii,  539,  546,  561.  are  litde  evili."  Ibid.,  iii,  161. 

'  He  Mid:  "Compued  with  the         '  Ibid.,  iii,  454,  455. 
eoMolidation  of  one  power  to  rdgn         '  Ibid.,  iii,  546. 
with  a  Rrong  hand  over  n  extendve         ■  Ibid.,  iii,  653. 
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patient,  the  patriotic,  the  resourceful  Madison,  supported  as 
he  was  by  Randolph,  Marshall,  Pendleton,  Nicholas,  Innes, 
Corbin.and  HenryLee.saved  thefameof  the  "unerring  sister" 
at  a  moment  when  its  peril  was  great  indeed.  After  the  dangers 
Dnomditiaul  incident  to  a  conditional  rati&cation  were  passed,  the  roll  was 
nbfic&boD.  called  on  June  25,  upon  which  eighty-nine  delegates  voted 
for  the  Constitution,  while  seventy-nine  declared  against  it. 
Thus  by  a  narrow  margin  the  greatest  of  the  states  was  rescued 
from  a  suicidal  policy  n^ose  success  would  have  resulted  in  the 
destruction  of  the  Union;  and  in  the  creation  of  a  series  of 
impotent  confederacies.  The  unconditional  ratification,  which 
referred  £ill  amendments  to  the  I^rst  Congress  under  the 
Constitution,  was  attended  with  "a  few  declaratory  truths 
not  affecting  the  validity  of  the  act."  • 
NewYoA  Madison  was  no  more  faithful  or  helpful  to  the  cause  in 

?^^  \^rginia  than  was  Hamilton  in  New  York.  So  long  as  the  Con- 

stitution was  in  peril,  these  master  builders  were  united  by  a 
oneness  of  purpose  which  imparted  to  their  relations  the  charm 
of  intimacy  and  affection.  The  influence  of  "The  Federalist," 
which  Hamilton  had  designed  as  a  means  of  preparing  the 
people  for  the  acceptance  of  the  great  invention,  was  met  by 
The  "  Fedoal  inflammatory  tracts  and  letters  from  the' '  Federal  Farmer,"  by 
^""**"  Richard  Henry  Lee,  circulated  through  the  federal  republicans, 

whose  electioneering  centre  was  the  custom-house,  then  a  state 
institution  at  New  York.  A  committee  of  correspondence  was 
formed  with  branches  throughout  the  country,  which  drew 
answers  from  many  who  were  willing  to  denounce  the  new  Con- 
stitution as  "an  elective  despotism."  Back  of  that  oppodtion 
was  Governor  Clinton,  whose  unpatriotic  policy  had,  at  a  crit- 
ical moment,  withdrawn  Yates  and  Lansing  from  the  Conven- 
tion, he  declaring  unreservedly  at  the  time  that  no  good  was  to 
be  expected  from  the  proceedings  at  Philadelphia.*  In  that 
hostile  spirit  the  governor,  at  the  regular  meetii^  of  the  l^js- 
lature  in  January,  1788,  while  recommending  the  encourage- 
ment of  manufactures  and  commerce,  sent  in  the  proceedings 
of  the  Federal  Convention  without  a  word.*  However,  upon  the 
■  MadiMHi  to  Washington,  in  people  of  the  United  States  and  at 
Rives,  ii,  608.  The  rights  at  the  their  will."  Elliot,  iii,  656. 
states  were  guanled  by  the  assertion  *  Peim.  Packet,  26th  July,  1787. 
"that  every  power  not  granted  by  *  Ind.  GcaeUcer,  Jan.  19,  17S8. 
the  Constitution  rem&ias  for  tlw 
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motion  of  Benson,  a  convention  was  ordered  wtiidi  met  at  ConveatioD 
Poughkeepsie  June  17,  under  the  presidency  of  Clinton,  who  ^^f*** 
was  supported  by  Yates  and  Lansing,  Samuel  Jones,  an  emin-  June  17. 
ent  member  of  the  New  York  Bar,  and  Melancthon  Smith,  a 
man  of  religious  temper  who  is  said  to  have  been  gifted  with 
the  power  of  moderation.  That  group  was  confronted  by 
Hamilton,  Jay,  Livingston,  then  chancellor  of  the  state,  Chief 
Justice  Morris,  Hobart,  and  Duane.  When,  on  the  19th, 
Livingston  opened  the  debate,  after  demonstrating  the  advant-  r>d>»to 
ages  of  a  composite  state  over  a  mere  lea«;ue,  he  asserted  that  J^*^  ^ 
without  a  strong  federal  government  New  York  was  incapable 
of  self-defense,  surrounded  as  she  was  with  British  posts  within 
her  limits  capable  of  forming  (xinnections  with  hostile  Indian 
tribes  whereby  the  city  might  be  held  in  defiance  of  treaties.' 
After  Lannng  and  Melancthon  Smith  had  discharged  their 
artillery,  Hamilton  was  cheered  on  the  24th  by  tidings  brought 
by  swift  riders  that  New  Hampshire  as  the  ninth  state  had 
radfied  the  Constitution.  But  Clinton  stilt  stood  undaunted, 
denouncing  his  opponents  as  "the  advocates  of  despotism," 
notably  Hamilton,  who  "had  in  substance,  though  not  ex- 
I^cidy,  thrown  off  the  mask,  his  arguments  tending  to  show 
the  necessity  of  a  consolidated  continental  government  to  the 
exclusion  of  any  state  government."  Thus  beset,  Hamilton  H«miItoA. 
wrote  to  Madison,  saying, ' '  Our  chance  of  success  depends  upon 
you.  Symptoms  of  relaxation  in  some  of  the  leaders  authorize 
a  gleam  of  hope  if  you  do  well,  but  certainly  I  think  not  other- 
wise." '  On  the  very  next  day  the  \^rginia  Convention  acted 
favorably,  but  it  was  not  until  July  3  that  the  assembly  at 
Poughkeepsie,  while  still  considering  the  Constitution  and  pro- 
posed amendments,  received  the  glad  tidings  of  the  uncon- 
ditional ratification.  From  that  time  the  only  question  was 
whether  or  no  New  York  would  so  ratify.  On  the  lOth  Lansing  Bm  ol  Riglm 
ofiered  a  bill  of  rights  to  which  no  one  objected,  but  with  it  he 
coupled  numerous  amendments  *  which  were  made  conditions 
of  ratification ;  and  on  the  next  day  Melancthon  Smith  added  a 
resolution  which  proposed  in  substance  that  New  York  would 
join  the  Union,  reserving  the  right  to  withdraw  from  it  if  the 
ivoposed  amendments  were  not  accepted.*    In  the  midst  of 

'  Eniot,  it.  30ft-3i6.  '  Penn.  Paeitt,  July  iS.  1788. 

'  Hamthon'a  Worit,  i,  462.  '  For  Hamilton'!  cnishing  ipeecli 
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that  new  peril  Hamilton  appealed  to  Madison,  who  had 
returned  to  Philadelphia;  and  on  the  tiat,  he  was  able  to  read 
to  the  convention  the  answer  in  which  he  said : "  My  ofunion  a, 
that  a  reservation  of  a  right  to  withdraw,  if  amendments  be  not 
dedded  on  under  the  form  of  the  Constitution  within  a  certain 
time,  is  a  conditional  ratification;  that  it  does  not  make  New 
York  a  member  of  the  new  Union,  and,  consequently,  that  she 
could  not  be  received  on  that  plan.  The  Constitution  requires 
aa  adoption  in  toto  and  forever."  ^  Under  the  pressure  of  that 
opinion  from  Madison  it  was  resolved  that  New  York,  follow- 
ing  in  the  footsteps  of  Massadiusetts,  would  be  content  with 
the  declaration  of  Hancock,  and  make  no  conditions,  and  thus 
ratify  "in  full  confidence"  of  the  adoption  of  all  necessary 
amendments.  Not,  however,  until  it  was  ^reed  unanimously 
that  a  circular  letter  should  be  laid  before  the  different  legisla* 
tures  recommending  a  general  convention  to  act  upon  all  pn>> 
posed  amendments,  was  that  step  finally  taken  on  the  36th,  by 
a  vote  of  thirty  a^wnst  twenty-seven.  It  is  comforting  to  know 
that  in  the  midst  of  the  unbounded  enthu»asm  that  pervaded 
every  class  as  the  citizens  of  New  York  marched  in  a  proces- 
sion of  unparalleled  splendor,  homage  was  paid  to  the  victor  io 
the  form  of  a  miniature  ship  drawn  through  the  streets  bearing 
the  name  of  Hamilton.  If  Madison  and  Charies  Pinckney  did 
more  to  force  "the  new  sj^tem"  through  the  Federal  Conven- 
tion, neither  surpassed  him,  ather  in  zeal  or  effideacy,  when 
the  time  came  to  secure  its  ratification  by  the  state  conventions 
that  gave  it  their  approval. 

Not  until  November  31,  1789,  sometime  after  the  new  gov- 
ernment was  in  motion,  did  North  Carolina  come  into  the 
Union.  Her  convention  had  assembled  at  Hillsboro  as  early  as 
July  31, 1788,  under  the  presidency  of  Johnson,  then  governor, 
the  dominating  intellectual  force  bang  James  Iredell,  after- 
ward appointed  to  the  Supreme  Bench  of  the  United  States, 
who  was  ably  supported  by  Wlliam  R.  Davie,  Samuel  J(An- 
Bon,  Richard  Dobbs  Sp^ght,  and  Archibald  Madaine.  For 
a  long  time  there  was  doubt  find  hesitation.  Vnilie  Jones,  who 
controlled  the  majority,  said:  "We  do  not  detennine  on  the 
Constitution;  we  neither  reject  nor  adopt  it;  we  leave  ourselves 

of  tlw  igch  against  that  propoMl,      '  Hamilton's  Works,  i,  469. 
see  Works,  it,  467-471. 
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at  liberty;  there  is  no  doubt  we  shall  obtain  our  amendments 

and  come  into  the  Union."  ^  Not  until  properly  assured  on  that 

point  did  North  Carolina  finally  withdraw  all  opposition  and 

ratify  at  Fayetteville  at  the  time  stated.   On  May  29,  1790, 

Rhode  Island,  the  only  state  that  did  not  participate  in  the  Rhode  Uind, 

IHt>ceedings  at  Philadelphia,  after  fordng  the  call  of  a  conven-  **•''  **  '""■ 

tdon  by  an  accidental  majority  of  one,*  yielded  to  the  fear  of 

remaining  in  isolation,  and,  at  the  eleventh  hour,  bowed  to 

the  inevitable. 

Thus  ended  in  triumph  the  great  drama  in  the  history  ot 
humanity  that  opened  with  the  invention  of  the  "wholly 
novel  theory,"  February  16,  1783,  and  dosed  with  its  final 
acceptance  as  a  working  system  of  government  by  the  last  of 
the  thirteen  states,  May  39,  1790.  Its  first  act  was  one  of  i 
creation  proceedii^  from  a  single  mind  that  wrought  a  revolu- 
tion in  political  science  by  making  an  entirely  new  combina- 
tion of  political  prindples  without  a  prototype  in  history.  Its 
second  act  was  one  of  adaptation  proceeding  from  an  organized 
body  of  marvelous  men,  at  once  so  scientific  and  so  practical 
as  to  be  able  to  readjust  a  novel  and  highly  complex  political 
theory  and  then  apply  it  as  a  working  system  of  government 
under  the  most  diificult  of  all  circumstances.  Its  third  act 
was  one  of  coerdon  proceedii^  from  the  combined  pressure  of 
a  set  of  (ximpdiing  conditions  backed  by  the  driving  force  of  an 
almost  irresistible  personality  intmt  upon  saving  the  states 
from  anarchy  by  subjectii^;  them  to  the  common  yol»  of  an 
equitable  and  indestructible  union.  The  intdlectual  side  of 
the  movement  finds  its  source  tn  a  man  of  contemplation,  who 
worked  behind  a  curtain  whidi,  until  now,  has  almost  concealed 
him  from  the  view  of  the  world.  The  material  and  political 
side  of  the  movement  finds  its  driving  force  in  the  Titanic 
form  of  a  man  of  action,  who,  without  effort,  impressed  all 
mankind  from  the  outset  with  the  grandeur  of  his  achieve- 
ments. Such  is  the  relation  in  which  Pelatiah  Webster  stands 
to  Washington. 

*  Id  tbe  mean  time  it  was  agfced  *  Mow  tliat  waa  accompliohed  !■ 

diat  any  impoM  CongicM   m^bt  told  in  k  letter  from  Rhode  iBland 

inpaoe  ibould  be  collected  in  North  pubUahed  in  the  !f*w  York  Paektl, 

Candiaa  by  tbe  ttue  "for  tbe  lue  Februaiy  ao,  1790.    See  Andrew*, 

of  CongreM."  See  Bftncroft,  11,  349-  BiMry    1^   At    Umtad    Stale*,   i. 
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Ccogitn  noU-       By  a  resolution  of  the  Federal  Convention  it  was  provided 
^oiw^^iteL    *'^*  ^■^  Htate  convention,  assenting  to  or  ratifying  the  new 
July  3. 1788.     Constitution,  "^ould  give  notice  thereof  to  the  United  States 
in  Coi^ress assembled."  Asearlyas  Julys,  1788,  Coi^Tess was 
thus  notified  that  the  Constitution  had  recdved  the  approval 
of  nine  states.  Not,  however,  until  more  than  two  months  had 
been  wasted  in  a  contention  as  to  the  permanent  seat  of  the 
new  government,  fixed  temporarily  at  New  York,  did  Congress, 
C3m<xct         on  September  13,  set  the  first  Wednesday  in  January,  17S9, 
*j^^  ^^      for  the  choice  of  electors  of  President  in  the  several  states,  the 
tember  13T     ^^  i"  February  for  their  ballot,  and  the  first  in  March  for  the 
commencement  of  proceedii^  under  the  new  system.  As  the 
first  Wednesday  in  March,  1789,  was  the  4th,  that  date  has 
nnce  been  retained  as  the  initial  one  for  coi^resses  and  pre* 
ndendes.    In  deference  to  the  dilatory  practice  of  the  past 
there  was  no  quorum  in  dther  branch  of  the  First  Cor^ress 
on  March  4.  When  on  April  6  the  Senate  chose  John  Langdon 
as  its  president,  the  House  of  Representatives,  which  had 
fMmed  its  quorum  on  April  I,  was  immediately  summoned, 
and  in  the  presenceof  the  two  houses  he  opened  and  counted  the 
VotM  for  votes,  every  one  of  the  sixty-nine,  cast  by  the  ten  states  that 

J^^^lj^l^j    took  part  in  the  election,  being  for  Washington.  AsJohnAdams 
counted  had  thirty-fourvotes,  noother  obtaining  more  than  nine,  he  was 

April  0-  declared  Vice-President.    After  castii^  upcm  the  Senate  the 

duty  of  notifying  the  chosen  ones  of  their  election,  the  House 
proceeded  to  business.  The  strangest,  the  most  unique  <A  all 
political  crafts  was  now  under  way,  with  the  greatest  of  all 
pilots  at  the  prow.  After  holding  its  first  session  at  New  York, 
the  First  Congress  on  December  6,  1790,  removed  to  Phil- 
adelphia, diosen  by  the  Act  of  July  16, 1790,  as  the  temporary 
seat  of  government.  There  Congress  remained  until  the  second 
session  of  the  Sixtli  (1800),  when  under  die  Act  approved 
April  84*  of  that  year  the  President  was  authorized  to  direct 
the  removal  of  the  various  executive  departments  to  the  dty 
WuUnKtoa       of  Washington  at  any  time  after  the  adjournment  of  the  first 
^^^^J^^  session  of  the  Sixth  Congress  and  before  the  time  fixed  by  the 
iSoo.  Act  of  July  16, 1790,*  for  the  transfer  of  theaeat  of  government 

'  a  Stats.  557.  December,  in  the  year  one  thouand 

■  By  that  act  it  wai  provided      dght  hundred,  the  aeat  of  the  Gov- 

"that  on  the  aatd  fir>t  Monday  in      eminent  of  the  United  States  ahall. 
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to  that  place.  On  the  day  of  the  first  meeting  of  the  Supreme 
Court  io  the  permanent  capitol  of  the  nation,  February  4, 
1801,  Marshall  took  his  place  for  the  first  time  as  Chief  Just- 
ice, and  as  such  he  sat  in  the  midst  of  six  associates,  for  thirty- 
four  years. 

by  virtue  oC  this  act,  be  tranrferred      tioii  of  the  District  sdected  for  the 
to  the  District  and  jjace  aforesaid,"      federal  city, 
the  iJaoe  nfen«d  to  being  the  pof 
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CHAPTER  VIII 

IBB  FISST  TWELVE  ABTIO^BS  OF  AUENDMBNT 

New  Cooatitu-  THE  position  of  those  who  opposed  the  adoption  of  the  new 
b^'^muii  Constitution  because  it  was  not  prefaced  by  a  bill  of  rights  was 
of  righti.  neither  factious  nor  unreasonable.    When  the  new  state  con- 

stitutions came  into  ^stence,  the  tendency  was  general  tc 
preface  them  with  bills  of  rights  in  which  were  epitomized,  as 
explained  heretofore,'  all  of  the  seminal  principles  of  the  Eng- 
lish Constitution  for  the  protection  of  the  citizen  against  the 
Crown,  as  those  principles  had  been  re-defined  in  the  glfnious 
Revolutions  of  1640  and  1688,  At  the  base  of  that  body  of 
protective  constitutional  law  was  that  part  of  M^na  Carta 
(chapter  39)  out  of  which  grew  the  modem  conception  of  "due 
process  of  law."    As  the  Suprane  Court  has  expressed  it: 
"The  equivalent  of  the  phrase  'due  proi^ss  of  law,'  according 
to  Lord  Coke,  is  found  in  the  words  'law  of  the  land,'  in  the 
Great  Charter,  in  connection  with  the  writ  of  habeas  corpus, 
the  trial  by  jury,  and  other  guaranties  of  the  rights  of  the  sub- 
t*i^  nqtfiUed    ject  against  the  oppression  of  the  Crown.    In  the  series  of 
wi^^^to      amendments  to  the  Constitution  of  the  United  States,  pro- 
proiMwd  bj       posed  and  adopted  immediately  after  the  organization  of  the 
***  *■*"■         government,  which  were  dictated  by  the  jealousy  of  the  states 
as  further  limitations  upon  the  power  of  the  Federal  Govern- 
ment, it  is  found  in  the  Fifth,  in  connection  with  other  guar- 
anties of  personal  rights  of  the  same  character.   Among  those 
are  protection  against  prosecutions  for  crimes,  unless  sanc- 
tioned by  a  grand  jury ;  ag^nst  being  twice  tried  for  the  same 
offense;  against  the  accused  hang  compelled,  in  a  criminal 
case,  to  testify  gainst  himself;  and  against  takii^  private 
VujFinsin-'      property  for  public  use  without  just  compensation."  *    Magna 
"♦"mwwi  Carta  as  "a  sacred  text,  the  nearest  approach  to  a  'fimda- 

Cuu.  mental  statute'  that  England  has  ever  had,"  '  was  interpreted 

'  See  above,  p.  76  >g.  '  Pollock  and  Maitland,  Hiil.  ^ 

*  Davidaon  «.  New   Otlmw,  96      Btif.  Lam,  ad  ed.,  i,  173. 
U.S.  97. 
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in  each  age  according  to  the  necessities  of  the  times.  With  the 
broad  construction  put  upon  it  by  the  statesmen  and  lawyers 
of  the  seventeenth  century  durii^;  the  constitutional  struggles 
with  the  Stuarts,  which  construction  became  fixed  in  tlie  com- 
mentaries of  Coke  and  Blackatone,  it  became  at  the  close  of 
the  American  Revolution  the  comer-stone  of  American  consti- 
tutional law.*  Upon  that  base  were  superimposed  the  more 
modem  prindples  defined  during  the  Revolutions  of  1640  and  Siq>[dement«d 
i688,aiidembodiediotheActsof  theLongParliament(id40-  ^^^^ 
1641),  the  Petition  of  Right  (1628),  the  Habeas  Corpus  Act 
(1679),  the  Bill  of  Rights  (1689),  and  the  Act  of  Settiement 
(1700-1701),*  which  Hallam  has  characterized  aa  "the  seal'  of 
our  constitutional  laws,  the  complement  of  the  Revolution 
itsdf  and  the  Bill  of  Rights,  and  the  last  great  statute  which 
restrains  the  power  of  the  Crown."  *  Out  of  Ei^land's  fimda* 
mental  statutes  were  fabricated  the  bills  of  rights  by  which  the 
first  state  constitutions  were  prefaced,  and  out  of  those  bills  of 
rights  were  coined  the  first  nine  amendments  to  the  Constitu- 
tion of  the  United  States. 

In  the  Federal  Convention,  Randolph,  "animadverting  on  lUiidol;^  ukd 
the  indefinite  and  dangerous  power  gjven  by  the  Constitution  ^^j,,^^ 
to  Congress,  ezpres^ng  the  pain  he  felt  at  differii^  from  the 
body  of  the  Convention  on  the  close  of  the  great  and  awful 
subject  of  their  labors,  and  anxiously  wishing  for  some  ac- 
commodating expedient  which  would  relieve  him  from  his  em- 
barrassments, made  a  motion  importing  '  that  amendments  to 
the  plan  might  be  offered  by  the  state  conventions,  which  should 
be  submitted  to,  and  finally  dedded  on  by,  another  general 
convention.' "  *  Gerry  then  said  that  he  could  get  over  all  his 
difficulties  "if  the  rights  of  the  citizens  were  not  rendered 
insecure  —  first,  by  the  general  power  of  the  legislature  to 
make  what  laws  they  may  please  to  call '  necessary  and  proper ' ; 
secondly,  to  raise  armies  and  money  without  limit;  thirdly,  to 
establish  a  tribunal  without  juries,  which  will  be  a  Star  Cham- 
ber as  to  dvil  cases.  Under  such  a  view  of  the  Constitution, 
the  best  that  could  be  done,  he  conceived,  was  to  provide  for 
a  seocHtd  general  convention. "  *  While  all  the  states  answered 

*  See  above,  p.  76.  ■  Cmtt.  ttitt.,  Eti,  196. 

*  CS.TkeOritiiiaMdGromlh^ae         *  MaMton  Pap»$,  iii.  1S93. 
£pt(.  OmsL,  u,  308;  366;  360;  414.         ■  Ibid.,  Ui,  1995. 
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no  to  that  proposal,  the  conviction  lingered  that  certain 
amendments  limiting  the  sovereign  powers  of  the  new  system, 
especially  the  legislative  power,  should  be  promptly  adopted. 
FeanotFdk-  Pelatiah  Webster  was  evidently  oppressed  by  the  fears  ex- 
*  *  pressed  by  Randolph  and  Gerry,  when  he  said  with  solemn 
emphasis:  "But  now  the  great  and  most  difficult  part  of  this 
weighty  subject  remains  to  be  considered,  viz.,  how  these 
supreme  powers  are  to  be  constituted  in  such  manner  that  they 
may  be  able  to  exercise  with  full  force  and  effect  the  vast 
authorities  committed  to  them,  iot  the  good  and  well-beii^ 
of  the  United  States,  and  yet  be  so  checked  and  restrained 
frtHn  exercising  them  to  the  injury  and  ruin  of  the  states,  that 
we  may  with  safety  trust  them  with  a  commission  of  such  vast 
magnitude — and  may  Alnugbty  Wsdom  direct  my  pen  in  this 
arduous  discusaon."  As  stated  heretofore  he  proposed  to  meet 
the  difficulty  by  a  {woviaon  "that  the  powers  of  Coi^ireas, 
and  all  the  other  departments,  actii^  under  them,  shall  all  be 
restricted  to  such  matters  only  of  general  necessity  and 
utility  to  all  the  states  as  cannot  come  within  the  jurisdiction 
of  any  particular  state,  or  to  which  the  authority  of  any  par- 
ticular state  is  not  competent:  so  that  each  particular  state 
shall  enjoy  all  soverdgnty  and  supreme  authority  to  all  in- 
tents and  purposes,  excepting  only  those  high  authorities  and 
powers  by  them  delegated  to  Congress,  for  the  purposes  of  the 
general  Union."  As  the  Convention  did  not  see  fit  so  to  limit 
the  powers  of  the  new  system  it  is  very  natural  that  an  obstruc- 
Lee's  denund  tionist  like  Lee  should  have  contended,  after  the  submis^tm 
righhu  of  it  to  Congress  in  September,  that  it  should  be  restrained 

by  a  bill  of  rights,  with  provisions  relating  to  the  freedom  of 
speech  and  the  press,  to  the  rights  of  conscience,  to  trial  by 
jury  in  civil  cases  as  well  fis  criminal,  to  freedom  of  elections, 
to  the  prohibition  of  standing  armies,  to  the  independence  of 
the  judges,  to  security  against  excessive  bail,  fines,  or  punish- 
ments, to  unreasonable  searches  or  seizures  of  persons,  houses, 
papers,  and  property,  and  to  the  right  of  petition.^  After 
Congress  had  acted  adversely  on  Lee's  suexestion,  the  subject 
*  "Wbeie,"  nid  Lee,  "b  the  rightB  of  the  people  iriko  Bre  go^ 
contract  between  the  nation  and  emed."  Minister  Otto  to  Count 
tbe  government?  The  Conatitution  Montmorin,  New  YoA,  Oct.  33, 
makes  no  mention  but  erf  those  who  1787,  Bancrerft,  ii,  337, 
govern,  and  never  speaka  of  the 
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of  amendments  was  renewed  with  vigor  in  the  several  state  Subject  oi 
amventionB  to  which  the  Constitution  was  referred.    As  M»'Jn»>'»i* 
stated  heretofore,  a  happy  sdution  was  offered  by  the  con-  tiou. 
vention  of  Massachusetts,  which  agreed  unconditionally,  in 
the  words  of  Hancxick,  "to  the  Constitution,  in  full  confidence 
that  the  amendments  proposed  will  soon  become  a  part  of  the 
system.  The  people  of  this  commonwealth  will  quietly  acqui- 
esce in  the  voice  of  the  majority,  and,  where  they  see  a  want 
of  perfection  in  the  proposed  form  of  government,  endeavor, 
in  a  constitutional  way,  to  have  it  amended."  >  Before  Han- 
cock made  that  statement,  amoidments  had  been  offered  by 
himself  and  others,  —  one  set  embracing  the  general  declara-  tim  Mundn- 
tion  which  reserved  to  the  states  or  the  peo^de  the  powers  not  ' 
delegated  to  the  United  States;  another  embodying  certiun 
restraints  upon  the  powers  granted  to  Coi^reas  with  re^>ect 
to  direct  taxes,  elections,  the  commercial  power,  the  juris- 
diction of  the  courts,  and  to  the  holding  of  titles  c»-  offices 
conferred  by  foreign  sovereigns;  while  a  third  related  to  the 
presentment  by  a  grand  jury  for  crimes  by  which  an  infamous 
or  a  capital  punishment  might  be  infficted,  and  to  trial  by  jury 
in  civil  actions  at  common  law  between  citizens  of  different 
states.  Madison  promptly  adopted  and  commended  the  policy  < 
of  Massachusetts.    Writii%  to  Randolph  on  A[»il  lo,  1788,  *^^ 
he  said:  "A  conditional  ratification  w  a  second  convention 
appeals   to  me  utterly  irrecondlabte  with   the  dictates  of 
prudence  and  safety.    Recommendatmy  alterations  are  the 
only  groiuid  for  a  coalition  among  the  real  Federalists."  *  Upon 
that  basis  the  state  conventions  ratified  unconditionally,  with 
the  tacit  understanding  that  a  Ull  of  rights  would  be  offered  to 
the  states  by  the  Flist  Congress  in  the  form  of  amendments 
to  be  adopted  in  the  mode  prescribed  by  the  new  Constitution. 

Into  the  First  Congress,  ocganized  for  business  April  6,  1 
1789,  were  introduced  189  bills,  46  in  the  Senate  and  143  in  ^  ^^^ 
the  House.  Into  the  Sixtieth  Congress  the  total  number  intro- 
duced was  about  40,000.  The  House  committees  ol  the  First 
Coi^ress  were  elected  by  the  House  itself.  During  tlie  Second 
they  were  sometimes  elected  and  sometimes  appointed.  Not 
until  the  Fourth  did  the  exclusive  power  of  appointment  pass 

>  See  above,  p.  3IO. 

■  Hadiwii'*  fForis,  i,3/B6,md  376-379. 
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into  the  Speaker's  bands.  From  that  time  onward  the  growth 
of  his  powers  represents  an  evolution  whose  advance  synchron- 
izes with  the  growth  of  the  business  of  tfae  House.'  Among 
those  who  passed  from  the  Federal  Convention  to  the  new 
Congress  may  be  mentioned  Langdon  of  New  Hampshire, 
^Isworth  and  Johnson  of  Connecticut,  Rufus  King  of  New 
York,  Robert  Morris  of  Pennsylvania,  Gouvemeur  Morris, 
then  of  New  York,  Caleb  Strot^  of  Massachusetts,  Paterson 
of  New  Jersey,  Dickinson  and  Bassett  of  Delaware,  Alexander 
Martin  and  Blount  of  North  Carohna,  Chaiies  Piuckney  and 
Butler  of  South  Carolina,  and  Colonel  Few  of  Georgia,  all  of 
whom  became  Senators.  The  following  became  members  of 
the  House  of  Representatives:  Madison  of  \^iginia,  Sherman 
of  Connecticut,  Oilman  of  New  Hampshire,  Baldwin  of 
Georgia,  Dayton  of  New  Jersey,  Gerry  of  Massachusetts, 
Fitzsimons    of    Pennsylvania,    Carroll    of    Maryland,   and 

OcpuiMtioD     Spaight  and  Williamson  of  North  Carolina.*  In  order  to  put 

^**  J"*-  the  new  judicial  machinery  in  motion  it  was  necessary  for  the 
First  Congress  to  enact  the  famous  Judiciary  Act  of  1789. 
"  That  great  act  was  penned  by  (^ver  Ellsworth,  a  member  of 
the  Convention  which  framed  the  Constitution,  and  one  of  the 
early  Chief  Justices  of  this  Court.  It  may  be  said  to  r^ect 
the  views  of  the  founders  of  the  Republic  as  to  the  proper  re- 
lations between  the  federal  and  state  courts. "  '  After  provid- 

s>«**n«  ing  for  the  organization  of  the  Supreme  Cotirt,  the  Judidaiy 

Act,  in  order  further  to  vitalize  the  grant  of  judicial  powtf 
contained  in  the  Constitution,  created  thirteen  primary 
courts,  known  as  District  Courts,  with  exclusive  jurisdiction 
of  cotain  crimes  described  in  the  Act,  of  all  dvil  cases  of 
admiralty  and  maritime  jurisdiction,  and  of  all  suits  for  penal- 
ties and  forfeitures  incurred  under  the  laws  of  the  United 

DtektCoorti.  States.  To  the  District  Courts  was  also  g^ven  jurisdictitm, 
concurrently  with  the  <xnirts  of  the  several  states,  or  the  Circuit 
Courts,  as  the  case  may  be,  of  certain  cases  arising  under  the 
law  of  nations,  or  treaties,  of  certain  suits  at  common  law  where 
the  United  States  is  plaintiff,  and  of  certain  suits  exclusive 

*  See  the  author's  artide  on  "The     (^man,  and  BaMwia  were  pTomotcd 
Speaker  and  hb  Powen,"  in  Nor^      to  the  Senate. 

Am,  Review  for  Octob^',  1908.  ■  Mr.  Juatice  Fldd,  in  Vuginia  t. 

•  Cf.    Andrewa,  Hitlorj   </  tJu      Rives,  100  U.  S,  338, 
Umttd  Statts.'h  336-337.  Sherman, 
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of  the  courts  of  the  several  states,  against  consuls  or  vice- 
consuls.  The  districts,  excepting  those  of  Maine  and  Ken- 
tucky, were,  at  the  outset,  grouped  in  three  circuits,  the  east- 
em,  middle,  and  southern ;  and  it  was  provided  that  there  should 
be  held  annually  in  each  district  of  said  drcuita,  two  courts, 
which  should  be  called  Circuit  Courts,  and  should  con^t  of 
any  two  justices  of  the  Supreme  Court,  and  the  district  judges 
of  such  districts.  The  Circuit  Courts  thus  created  were  endowed  Omilt  Conits. 
vith  original  cognizance  — concurrently  with  the  courts  of  the 
several  states  —  of  certain  cases,  with  exclusive  ct^nizance  of 
certain  crimes  and  offenses  ^^ainst  the  United  States,  and  with 
jurisdiction — concurrently  with  the  District  Courts — of  cer- 
tain other  crimes  defined  in  the  Act.  In  the  Circuit  Courts  was 
also  vested  appellate  jurisdiction  over  the  District  Courts, 
"under  the  regulations  and  restrictions  hereinafter  provided." 
To  the  Supreme  Court  of  the  United  States  was  likewise  given 
"appellate  jurisdiction  from  the  Circuit  Courts  and  courts  of  the 
several  states,  in  the  cases  hereinafter  specially  provided  for."  * 

While  Ellswortli  thus  wrought  in  the  judicial  order,  Madison  UuOian 
undertook  the  preparation  of  the  bill  of  rights  promised  by  the  ^^^  uoiat. 
friends  of  the  new  Constitution  as  an  inducement  to  its  adop- 
tion. By  common  consent  the  leadership  of  the  House  eeems 
to  have  been  conceded  to  Madison  by  reason  of  his  ability,  of 
his  thorough  familiarity  with  the  new  Constitution,  and  of  his 
methodical  habits.  Under  his  business  management  every- 
thing was  brought  forward  in  its  proper  order.  After  facilitat- 
ing the  passage  of  an  impost  bill  to  provide  necessary  revenue, 
he  was  active  in  organizii^  the  administrative  machinery  Adminlaratlre 
indispensable  to  its  appropriation.  Resolutions  to  create  the  i"*'*'"*''' 
departments  of  Foreign  Affairs,  of  the  Treasury,  and  of  War 
were  offered  by  Madison,  — the  principle  of  removability  by 
the  President,  with  regard  to  the  heads  of  departments,  being 
inc(xporated  as  to  all  of  them.  During  the  same  Congress  an 
act  was  passed  addii%  additional  duties,  relating  to  domestic 
administration,  to  the  E>epartment  of  Foreign  Affairs,  hence- 
forth to  be  known  as  the  "  Department  of  State,"  whose  prin- 
cipal  ofiioer  was  designated  as  the  "Secretary  of  State." 
W^th  these  preliminary  matters  disposed  of,  Madison  deemed 
■  Cf.  Taylor,  jMritdictiM  and  Procedwt  of  the  Suprenu  Court  of  Dm  UnUed 
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it  his  duty  to  direct  the  attention  of  Congress  to  the  import- 
ance of  removing,  by  a  wise  exercise  of  the  power  of  amend- 
ment, the  honest  doubts  and  apprehen^ona  existing  with  re- 
gard to  the  security  of  the  rights  of  the  people  under  the  new 
system.  He  took  the  first  step  on  June  8,  when  he  introduced 
a  series  of  [»x>positioiis,  offering  the  desired  guarantees,  in  the 
form  oS  twelve  amendments.  "It  appears  to  me,"  he  said, 
"that  this  House  is  bound,  by  every  motive  of  prudence,  not 
to  let  their  first  session  pass  over,  without  propoaii^  to  the 
state  legislatures  something  to  be  incorpcHated  into  the  Con- 
stitution, that  will  rmder  it  as  acceptable  to  the  whole  people 
of  the  United  States  as  it  has  been  found  to  be  to  a  major- 
ity of  tliem.  It  will  be  desirable  to  extinguish  from  the  bosom 
of  every  member  of  the  communiQr  any  ^jprehensions,  that 
there  are  those  among  his  countrymen  who  wish  to  deprive 
them  of  the  liboty  for  which  they  valiantly  fought  and  f redy 
bled.  And  if  there  are  amendments  denied  of  sudi  a  nature  as 
will  not  injure  the  Constitution,  and  they  can  be  engrafted 
so  as  to  give  satisfaction  to  the  doubting  part  of  our  fellow 
citizens,  the  hiends  of  the  Federal  Government,  by  yielding 
them,  will  evince  that  8[Hrit  of  deference  and  conces^on  for 
which  they  have  been  hitherto  distinguished."  In  the  words 
of  Rives,  "The  amendments  proposed  by  Mr.  Madison  were, 
therefore,  mainly  in  the  nature  of  a  Declaration  of  Rights, 
placing  the  freedom  of  speech,  the  freedom  of  the  press,  freedom 
of  religion,  the  security  of  property,  personal  liberty,  trial 
by  jury,  and  in  general  every  right  and  power  of  the  people 
not  ddegated  or  surrendered,  under  the  se^s  of  the  Constitu- 
tion, and  by  an  express  interdiction,  beyond  the  reach  of  the 
Government."  <  The  amendments,  finally  agreed  to  after  pro- 
longed discusuon,  were  essentially  those  which  Madiacm  fm>- 
^  posed,  and  in  due  time  ten  of  them  were  ratified  by  the  states. 
Of  the  two  that  were  rejected  one  was  designed  to  secure  a 
fuller  representation  of  the  people  at  the  outset  of  the  govern- 
ment,  the  other  to  restrain  Coi^ress  from  voting  themselves 
an  increase  of  compensation  to  take  effect  during  the  current 
term  of  representative  service.  Madison's  commendable  effort 
did  not  succeed,  however,  without  sharp  opposition  from 
Sherman,  Vining,  Smith  of  South  Carolina,  and  Jackson  ctf 
*  Rives,  Tie  Life  and  rim«t  of  Jamet  Uaditm,  it,  38^46. 


..Google 


VIII.I     THE  FIRST  TWELVE  ARTICLES  OF  AMENDMENT  22 

Georgia.  The  last  named  went  so  far  as  to  declare  that  "our 
inatatnlity  will  make  us  objects  of  scorn;  not  content  with  two 
revolutioiis  in  less  than  fourteen  years,  we  must  enter  upon 
a  third."  Congress  prefaced  its  resolutions,  pro[K»ing  amend- 
menta  to  the  Constitution,  —  twelve  in  number,  —  with  this 
preamble:  '"Hieoonventionsof  a  number  of  the  states  having  pnsmMe. 
at  the  time  of  their  adopting  the  Constitution  expressed  a 
desire,  in  order  to  prevent  misconstruction  or  abuse  of  its 
powers,  that  further  declaratory  and  restrictive  clauses  should 
be  added,  and  as  extending  the  ground  of  public  confidence 
in  the  Government  will  best  insure  the  beneficent  ends  of  its 
institution,"  etc.  Thus  the  fact  was  fixed  in  the  record  that 
the  proposed  amendments  were  intended  ^mply  to  prevent 
misconstjuction  or  abuse  of  powem  by  declaratory  and  re- 
strictive limitations.  It  has  been  settled  from  the  outset  by 
a  long  list  of  authorities  that  the  ten  amendments  actually 
adopted  are  to  be  regarded  as  limitations  on  the  powers  of  the 
Federal  Government  and  not  upon  the  powers  of  the  states.^ 
The  first  ten  amendments  were  proposed  to  the  legi^tures  of 
the  several  states  by  the  First  Congress,  on  September  35,  Propoud  to 
1789;  and  they  were  ratified  by  the  followii^  states,  and  the  ^jj^^  . 
notifications  of  ratification  by  the  govemora  thereof  were  suc- 
cesdvely  communicated  by  the  President  to  Congress  in  the 
following  order:  New  Jersey,  November  so,  1789;  Maryland, 
December  19, 1789;  North  Cardioa, December az,  i789;South 
Can^na,  January  19,  1790;  New  Hampshire,  January  25, 
1790;  Delaware,  January  s8,  1790;  Pennsylvania,  March  10, 
1790;  New  York,  March  37,  1790;  Rhode  Island,  June  15, 
1790;  Vermont,  November  3,  1791;  and  \Trginia,  December 
15.  I79i>  Thereisnoevidenceonthe  journals  of  Congress  that 
the  legislatures  of  Massachusetts,  Connecticut,  and  Geor^ 
ever  ratified  them,  Tliey  are  entitled  '*  Articles  in  addition  to, 
and  amendment  of,  the  Constitution  of  the  United  States  of 
America,  proposed  by  Congress,  and  ratified  by  the  le|;i8- 
latures  of  the  several  states,  pursuant  to  the  Fifth  Article  of 
the  Original  Constitution." 

*  Barroa p.  Baltimore,?  Pet.  343;  131;  Re  Sawyer,  194  U,  S.  aoo; 
Fox  V.  Ohio,  5  How.  410;  Twitchell  Davia  v.  Texaa,  139  U.  S.  651; 
'■  Pemtsylvania,  7  WalL  331;  McElvaim  e.  Brush,  14a  U.  S.  155: 
United  States  v.  Cmikihaiik,  9a  Miller  v.  Texas,  153  U.  5.  153; 
U.S>.543;Sineaii.llli]iois,  133U.  S.      Brown*.  New JerKy,  175  U.S.  173. 
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Article  i  provides  that  "Congress  shall  make  no  law  re- 
specting  an  establishment  of  religion,  or  pn^bitii^  the  free 
ezerdse  thereof;  or  abridging  the  freedom  of  speech,  ot  of  the 
press;  or  the  right  of  the  people  peaceably  to  assemble,  and 
to  petition  the  Government  for  a  redress  of  grievances."  The 
founders  of  the  Republic  fled  from  a  state  church  which  perse- 
cuted with  impartial  severity  Roman  Catholics  and  Protestant 
non-conformists  through  two  sets  of  cruel  statutes  dectnated 
on  the  one  hand  by  the  famous  Test  Act  (25  Car.  11,  c.  2), 
passed  "for  preventii^;  dangers  which  may  happen  from 
Pa[)ish  recusants,"  and  on  the  other  by  the  infamous  Con- 
venticle Act  (l6  Car,  11,  c.  4),  whereby  every  person  above 
sixteen  years  of  age  present  at  a  conventicle  (defined  as  "any 
meeting  for  religious  worship  at  which  five  persons  were  pre- 
sent besides  the  household")  was  subjected  to  the  penalty  of 
three  months'  imprisonment  for  the  first  o£Fense,  to  six  for  the 
second,  and  for  the  third  to  seven  years  transp<Mtation,  after 
conviction  by  jury.  These  persecuting  statutes  were  not  abcJ- 
ished  in  Ei^land  until  very  recent  dmes.*  When  in  1889  the 
Supreme  Court  was  called  upon,  in  the  case  of  the  Mormon 
Chtirdi  V.  United  States,*  to  pass  upon  the  conatitutioaality 
of  the  Act  of  1887  disestablishing  that  church  and  abn^ating 
its  charter,  it  was  held  to  be  constitutional,  leally  upon  the 
ground  that  Coi^t^ss  did  not  possess  the  right  originally  to 
establish  the  churdi  under  the  Amendment.  As  the  territorial 
le^slature  derived  all  its  powers  from  Congress,  it  could  not  do 
what  its  creator  could  not  do.  Under  such  conditions  the  only 
alternative  was  the  disestablishment  of  the  church,  and  the 
pladi^  of  it,  as  to  the  free  exercdse  of  its  religious  views,  upon 
the  same  footing  as  all  other  religious  societies.  But  little  need 
be  said  as  to  the  clause  forbidding  Congress  to  pass  any  act 
"abridging  the  freedom  of  speech,  or  of  the  press,"  as  that 
clause  has  been  removed  from  the  Constitution,  so  far  as  the 
mails  are  concerned,  by  the  judgment  rendered  in  1893,  In  re 
Rapier,  wherein  it  was  held  that  Congress  possesses  the  powa 
to  establish  and  maintain,  as  to  the  contents  of  the  mails, 
an  Index  ExpurgfUorius,  once  vested  in  the  Star  Chamber.* 

>  Taylor,  Tlu  Or^n  and  Growtk         ■  143  U.  S.  no.  Great  astonish- 

tftkeBnt.Coittt.,u.  371,  36s,  435.       meat  waa  expreaaed  when  the  Su- 

*  136  U.  S.  i;  130  U.  S.  145.  preme  Court  announced  that  start- 
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By  that  deciuon  an  executive  officer  of  the  poet  office  may 
exclude  from  the  mails,  without  trial  by  jury,  any  newspaper 
which  contains  printed  matter  r^aided  by  Congress  "as 
injurious  to  the  people."  When  in  1836  President  Jackson  ;*i±Kn'a 
attempted  to  procure  the  passage  of  just  such  an  act,  fwbid-  J^^_, 
ding  the  circulation  through  the  mails  of  incendiaiy  literature  b?  Webtu 
concerning  slavery,  it  was  defeated.  Daniel  Webster,  who 
trampled  the  proposition  under  foot  in  the  Senate,  said  on  stat- 
ing the  case:  "The  bill  provided  that  it  should  not  be  lawful 
\oc  any  deputy  postmaster,  in  any  state,  territory,  or  district 
of  the  United  States,  knowingly  to  deliver  to  any  person  what- 
ever, any  pamf^et,  newspaper,  handlnli,  or  other  printed  paper 
«"  pictorial  representation,  touching  the  subject  of  slavery, 
where,  by  the  laws  of  said  state,  district,  or  territory,  their 
circulatton  was  prohitHted.  .  .  .  Even  the  Constitution  of  the 
United  States  might  be  prohibited ;  and  the  person  who  was 
cbthed  with  the  power  to  judge  in  this  delicate  matter  was  one 
of  the  deputy  postmasters."  In  denouncing  that  monstrous 
proposal,  Webster  said  that  "  the  bill  conflicted  with  that  pro- 
vidon  in  the  Constitution  whidi  prohibited  Congress  from 
passing  any  law  to  abridge  the  freedom  of  speech  or  of  the  press. 
What  was  the  liberty  of  the  press?  he  asked.  It  was  liberty  of 
pnnting  as  well  as  the  liberty  of  publishii^;,  in  all  the  ordinary 
modes  of  publication ;  and  was  not  the  circulation  of  papers 
through  the  mails  an  ordinary  mode  of  publication?  He  was 
afraid  that  they  were  in  some  danger  of  taking  a  step  in  this 
matter  that  they  might  hereafter  have  cause  to  regret,  by  its 
bong  contended  that  whatever  in  this  bill  applies  to  publica- 
tions touching  davery,  applies  to  other  publications  that  the 
states  might  think  proper  to  prohibit;  and  Congress  might, 
under  this  example,  be  called  upon  to  pass  laws  to  suppress 
the  circulation  of  political,  religious,  or  any  other  description 
of  publications  which  produced  excitement  in  the  states."' 

Webster's  worst  fears  have  been  realized.  By  the  statute 
involved  in  the  case  in  question,  and  others  of  like  character, 
the  mails  of  the  United  States  have  been  put  under  a  coogre*- 
Ung  KMilt  in  a  judgment  unnip-  to  find  dtber  authority  or  adequate 
ported  by  an  opinion.  SubaecjueDtly  reason  upon  which  to  rest  its  judg* 
Oad  Justice   Fuller  filed  a  very      ment. 

hrid  oinnion,  which  diKloaed  the  ^  Benton,    IMr^    Ytars'    Fiew, 

Uct  that  the  Court  bad  been  unable      1,386. 
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n<Hial  censorship  that  may  be  ertended  to  any  subject  whidi 
that  body  may  see  fit  to  add  to  its  Index  ExpurgaioHus.  The 
last  clause  of  Article  i  is  simply  a  restatement  of  that  pro- 
vision of  the  Bill  of  Rights  (1689)  which  provides  "that  it  is 
the  right  of  the  subject  to  petition  the  Kii^,  and  all  coounit- 
tnents  and  prosecutions  for  such  petitioning  are  illegal." ' 
So  JKiloiis  were  the  Commons  of  the  exercise  of  tiie  right  that 
in  1 701  they  imprisoned  five  of  the  i&ntish  petitionera  until 
the  end  of  the  session,  for  praying  the  House  to  attend  to  the 
voice  of  the  people  and  turn  its  loyal  addresses  into  bills  of 
supply.  In  United  States  v.  Cruikshank  '  it  was  held  (i)  that 
the  First  Amendment,  whidi  prohibits  Congress  from  abridg- 
ing the  right  of  the  people  to  assemble  and  to  petiti<Hi  the 
Government  for  a  redress  of  grievances,  was  not  intended  to 
limit  the  powers  of  the  state  governments  in  respect  to  their 
own  dtizens,  but  to  operate  upon  the  National  Government 
only;  (2)  that  the  right  of  the  people  peaceably  to  assemble 
for  the  purpose  of  petitioning  Congress  for  a  redress  of  griev- 
ances, or  for  anything  else  connected  with  the  powers  or 
duties  of  the  National  Government,  existed  long  before  the 
adoption  of  the  Constitution  as  an  attribute  of  national 
citizenship,  and,  as  such,  is  under  the  protection  of  and  guar- 
anteed  by  the  United  States. 

Artide  II  provides  that  "a  well  regulated  militia,  being 
necessary  to  the  security  of  a  free  state,  the  right  of  the  peofde 
tokeepandbeararms,shallnotbeinfrii^ed."  The  roots  of  this 
Article  strike  down  into  the  past  until  they  reach  the  Assize  of 
Arms*  of  Henry  II  (1181),  whereby  the  <^d  constitutional 
force  was  reorganized  by  the  duty  being  imposed  upon  every 
free  man,  for  the  defense  of  the  state,  to  provide  himself  with 
arms  according  to  his  means.  The  andent  landfyrd,  the 
militia  of  the  shire,  survived  the  Norman  Conquest,  and  its 
aid  was  more  than  once  invoked  in  great  emergences  by  the 
Conqueror  and  his  sons.  Theobject  of  Henry's  As^ze  of  Anns 
was  to  reorganize  and  rearm  the  ancient  force  as  a  body  safer 
and  mwe  trustworthy  for  national  defense  than  the  feudal 

■  Tlie  practice  of  petitioning  on      tented  to  Chutes  I  and  to  tbe  Loag 
political    tubjecta  came    into   uie      Parliament, 
duiii^  tbe  period  of  the  Great  Re-  ■  93  U.  S.  543. 

bellion.    Many  petitions  were  pre-  *  Hovedeo,  ii,  361;  BeDedictn*. 

»78. 
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hoBt.'  According  to  "The  Federalist  "this  limitation  indicates 
that  the  security  of  liberty  against  tJie  tyrannical  tendencies  of 
power  is  only  to  be  found  io  the  right  of  the  people  to  keep 
and  bear  arms  with  which  to  reast  oppresmon.  In  Presser  v.  Vnmn  •. 
Illinois  •  the  Supreme  Court  —  after  holdii^  that  the  pro-  ™**- 
vinon,  that  "the  right  of  the  people  to  keep  and  bear  anna 
shall  not  be  infringed,"  is  a  limitation  only  on  the  powers  of 
Congress  and  the  National  Government  —  declared  that  in 
view  of  the  fact  that  all  dtizens  capable  of  bearing  arms  con- 
stitute the  reserved  military  force  of  the  National  Government 
as  w^  as  in  view  of  its  general  powers,  the  states  cannot  pro- 
fajlnt  the  petqxte  from  keeping  and  bearing  arms,  so  as  to  deprive 
the  United  States  oi  thdr  rightful  resource  for  maintaining  the 
public  security. 

Article  in  provides  that  "  no  soldier  shall,  in  time  of  peace,  BOktlng  erf  ^ 
be  quartered  in  any  house,  without  the  consent  of  the  owner,  hiHtmi  '""^ 
nor  in  time  of  war  but  in  a  manner  to  be  prescribed  by  law." 
This  prohibition  is  based  on  that  part  of  the  Petition  of  Right 
(7th  June,  ifoS)  which  provides  that  "v^iereas  of  late  great 
companies  of  soldiers  and  mariners  have  been  dispersed  into 
divers  counties  of  the  realm,  and  the  inhabitants  against  their 
will  have  been  compelled  to  receive  them  into  their  houses,  and 
there  to  suffer  them  to  sojourn  ^;ainst  the  laws  and  custom  of 
this  realm,  and  to  the  great  grievance  and  vexation  of  the 
people."  By  Stat.  31  Car.  II,  c.  I,  it  is  enacted  that  no  officer,  st>t.3t 
military  or  civil,  or  other  persons,  shall  quarter  or  billet  any  C«.II,c.  i. 
soldier  upon  any  inhabitant  of  this  realm  without  his  consent, 
and  that  every  such  inhabitant  may  refuse  to  quarter  any 
soldier,  notwithstanding  any  order  whatsoever.    The  pro- 
visions of  that  statute  and  also  of  the  Petition  of  R^ht  against 
billeting  are  annually  suspended  in  England  by  the  Mutiny 
Act,  which  expressly  gives  permission  to  billet  soldiers  at  inns 
and  victualing-houses. 

Article  iv  provides  that  "the  right  of  the  people  to  be  Geami 
secure  in  their  persons,  houses,  papers,  and  effects,  against  r!!^|2!L 
unreasonable  seardies  and  seizures,  shall  not  be  violated,  and 
no  warrants  shall  issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describing  the  place  to  be 

'  TkeOnpmaHdGraaah4iiluEnili*kCo>uliMi<m,\,ii2. 
*  116  U.  S.  353. 
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eeardied,  and  the  persons  or  things  to  be  seized."  The  motive 
of  this  Article  was  to  embody  in  American  constitutional  law 
thefniitsof  thevictorywoninEi^landin  1765,  when  what  are 
known  as  general  warrants  were  declared  ill^al.  In  the  effort 
to  destroy  the  freedom  of  the  press,  by  a  struned  exercise  of 
the  prerogative  a  general  warrant  was  issued  in  1763  for  the 
discovery  and  apfMeheomoa  of  the  authon  and  piinten  (not 
named)  of  the  obnoxious  No.  45  of  the  North  Briton,  which 
commented  in  severe  and  offensive  terms  on  the  King's  Speech 
at  the  prorogation  of  Pariiament  and  upcMi  the  unpopular 
Peaceof  Paris  recently  (February  10, 1763)  conduded.^  Forty- 
nine  persons,  includii^  Wllces,  were  arrested  under  the  general 
warrant;  and  when  it  was  ascertained  that  Wilkes  was  the 
author,  an  information  for  libel  was  filed  gainst  him  on  which 
a  verdict  was  obtained.*  In  suits  afterward  broi^ht  against 
the  Under-Secretary  <rf  State  who  had  issued  the  g:eneial  war- 
rant, A^kes,*  and  Dryden  Leach,  one  of  the  printers  arrested 
on  suspicion,  obtained  verdicts  for  damages.  When  the  matter 
came  before  the  King's  Bench  in  1765,  LcmcI  Mansfield  and  the 
other  three  judges  pronounced  the  general  warrant  ill^al, 
declaring  that  "no  degree  of  antiquity  could  give  sanction  to 
a  usage  bad  in  itself."*  When  in  Boyd  V.  United  States*  an 
attempt  was  made  to  enforce  a  penalty  under  the  customs  acts, 
—  providing  that  the  prisoner  must  produce  the  invoice  in 
court  for  the  inspection  of  the  government  attorney  or  dse 
be  taken  to  confess  the  offense,  —  it  was  hdd  that  such  a  pro- 
vision was  obnoxious  to  the  Article  in  question  because  equi- 
valent to  compulsory  production  of  papers,  and  also  to  a  subse- 
quent Amendment  because  it  compelled  the  accused  to  produce 
evidence  gainst  himself.  It  was  subsequently  held  in  the  case 
of  Spies  V.  United  States,*  wherein  it  was  daimed  that  in  a 
state  court  the  papers  of  the  accused  had  been  seized  without 
warrant  and  contrary  to  the  Amendment,  that  it  did  not  apply 
because  it  limited  only  the  powers  of  the  Federal  Government 
and  not  of  the  states. 

*  Part.Bist.,  XV,  1331,  n.;  Lord  *  Leachp.  Honey,  19  State  Trials, 

Mahon'i  HisL,  v,  45;  Adotphu'a  looi.     Deninan'i   Brown's    CvmA 

Hist.,  i,  116.  late,  533  seq. 

■  Rex  *.  Wilkes,  4  Biur,  3527.  *  116  U.  S.  616. 
2574.  •  133  U.  S.  131. 

■  Wilkes  IT.  Wood,  19  State  Trials, 
1 193. 
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Article  V  provides  that  "  no  person  shall  be  held  to  answer  Guuutm  of  " 
for  a  ca[Htal,  or  otherwise  infamous  crime,  unless  on  a  present-  u.  ''"''**•'' 
ment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  milida,  when  in  actual 
aervicein  time  of  war  or  in  public  danger;  nw  shall  any  person 
be  subject  for  the  same  offense  to  be  twice  put  in  jeopudy  of 
life  or  limb;  nor  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  i^ainst  himself;  nor  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  shall  private  pro- 
perty be  taken  for  public  use,  without  just  compensation." 
Into  Articles  v,  Vl,  and  vn  are  condensed  the  guarantees  of  ' 
due  process  of  law,  springii^  from  Article  xxxix  of  the  Great 
Charter  and  from  the  English  jury  system,  grand  and  petit, 
as  that  system  existed  at  the  time  of  the  severance  of  the 
colonies  from  the  mother  country.  Nothii^  more  can  be  at- 
tempted than  a  statement  of  the  essence  of  the  judicial  litera- 
ture that  has  grown  up  around  each  Article  since  its  adoption. 
The  purpose  of  the  first  clause  of  Article  V  was  to  perpetuate  Papctutko 
the  grand  jury  as  an  instrument  for  the  prosecution  of  serious  ^  '^^^^ 
crimes  in  the  courts  of  the  United  States.  It  has  been  held  coaiU; 
that  it  was  not  the  purpose  of  the  due  process  of  law  clause 
of  Article  xiv  to  perpetuate  that  institution  in  the  states.  In 
Hurtado  v.  California'  it  was  said:  "We  are  to  construe  this 
phrase  in  the  Fourteenth  Amendment  by  the  usus  loquertdi  of 
the  Constitution  itself.  The  same  wends  are  contained  in  the 
Fifth  Amendment.  That  Article  makes  specific  and  express 
proviaon  for  perpetuating  the  institution  of  the  grand  jury  so 
far  as  it  relates  to  prosecutions  for  the  more  aggravated  crimes, 
under  the  laws  of  the  United  States.  .  .  .  According  to  a  rect^- 
nized  canon  of  interpretation,  especially  applicable  to  formal 
and  solemn  instruments  of  constitutional  law,  we  are  forbidden 
to  assume,  without  clear  reason  to  the  contrary,  tliat  any  part 
of  this  most  important  Amendment  is  superfluous.  The  nat* 
ural  and  obvious  inference  is,  that  in  the  sense  of  the  Constitu- 
tion 'due  process  of  law'  was  not  meant  or  intended  to  include, 
ex  vi  termini,  the  institution  and  procedure  of  a  grand  jury 
in  any  case.  The  conclusion  is  equally  irresistible  that  when 
the  same  phrase  was  employed  in  the  Fourteenth  Amendment 
to  restrain  the  action  of  the  states,  it  was  in  the  same  sense  and 
•  iioU.  S.  51& 
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with  no  greater  extent;  and  that  if  in  the  adoption  of  that 
Amendment  it  had  been  part  of  its  purpose  to  perpetuate  the 
bat  Dot  in  institution  of  the  grand  jury  in  all  the  statesi  it  would  have 
"■"  ""'*■  embodied,  as  did  the  Fifth,  express  declarations  to  that  ef- 
fect." For  a  reexamination  of  the  question  at  a  later  day,  see 
Maxwell  v.  Dow.^  Thus  it  appears  that  the  Fifth  Article  is  a 
limitation  upon  the  powers  of  the  National  Government,  while 
'-^  the  Fourteenth  is  a  limitation  upon  the  powers  of  the  states.* 
Under  the  Hfth  it  is  necessary  that  the  accused  plead,  or 
be  ordered  to  plead,  or,  in  a  proper  case,  that  a  plea  of  not 
guilty  be  filed  for  him,  before  his  trial  can  rightfully  proceed; 
and  the  record  of  hia  conviction  should  show  distinctly,  and  not 
by  inference  merely,  that  every  step  involved  in  due  process 
of  law,  an  essential  to  a  valid  trial,  was  taken  in  the  trial  court ; 
othoiriae  the  judgment  will  be  erroneous.*  It  is  also  the  right 
<£  the  accused  to  be  present  during  the  whole  trial,  a  r^ht  of 
whidi  he  cannot  be  deprived  even  with  his  consent.*  The 
clause  which  provides  that  "no  person  .  .  .  shall  be  compelled 
to  be  a  witness  against  himself ' '  has  been  recently  conadered 
in  Twining  e.  New  Jersey,'  in  which  it  was  held  that  exemp- 
EwBVtfaa  tion  from  self-incrimination,  though  secured  as  f^^ainst  federal 
r^minBt^m,  action  by  Article  V,  is  not  one  of  the  fundamental  rights  of 
national  citizenship,  so  as  i:o  be  included  among  the  [vivil^ies 
and  immunities  of  citizens  of  the  United  States  which  the 
states  are  forbidden  by  Article  xiv  to  abridge.  The  very 
learned  and  exhaustive  opinion  delivered  in  that  case  by  Mr. 
Justice  Moody  was  one  of  many  evidences  of  his  growing  fame 
as  a  jurist  at  the  moment  when  ill  health  most  unfortunately 
deprived  the  Court  and  the  country  of  his  valuable  services, 
an  event  lamented  by  every  member  of  the  bar.  The  all  im- 
portant clause  that  "  no  person  shall  be  .  .  .  deprived  of  life, 
liberty,  or  property  without  due  process  of  law"  was  first  ex- 
pounded in  Murray's  Lessee  r.  Hoboken  Land  and  Improve- 
ment Co.,*  in  which  the  Court,  speaking  through  Mr.  Justice 
^^to***"  Curtisisaid:  "Thewords'dueprocessof  law' were  undoubtedly 
Hagu  Cuti.    intended  to  convey  the  same  meanii^  as  the  words  '  by  the  law 

>  176  U.  S.  581.  <  Lewii   ff.  United   State*,    146 

>  Sfneav.  lUioou,  133  U.  a  131,      U.S.jya. 

166.  tan  U.S.  78. 

■  Ci^  «.    United  States,    i6a         *  iB  How.  373. 
U.S.  63$. 
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of  the  land,'  in  Magna  Carta.  Lord  Coke  in  his  commentary 
on  those  words  (2  Inst.  50)  says  they  mean  due  process  of  law." 
Following  in  the  path  thus  marked  out,  Mr.  Justice  Miller,  in 
Davidson  v.  New  Orleans,'  said:  "The  equivalent  of  the 
phrase  'due  process  of  law,'  according  to  Lord  Coke,  is  found 
in  the  words  '  law  of  the  land '  in  the  Great  Charter,  in  connec- 
tion with  the  writ  of  habeas  corpus,  the  trial  by  jury,  and  other 
fuaranties  of  the  rights  of  the  subject  against  the  oppression  of 
theCrown."  An  effort  has  been  heretofore  made  to  demonstrate 
that  these  eminent  justices  fell  uito  a  grave  historical  mistjike  A  pave 
when  they  thus  assumed  that  the  meaning  of  "due  process  of  ^^^ 
law"  should  be  accepted  by  Amoican  courts  in  the  limited 
sense  in  which  it  was  understood  by  Coke  in  1633,  prior  to  the 
great  Revolutions  of  1640  and  1688  by  which  it  was  given  a 
vasdy  wider  significance.  It  was  then  said  that  the  draftsmen 
of  our  first  constitutions  would  have  recoiled  with  horror  at  the 
thou^t  that  they  were  foundii^  American  constitutional  law 
upon  the  andent  English  Constitution  as  it  existed  in  1633 
— with  the  Star  Chamber  and  High  Commission  intact  — and 
not  upon  the  reformed  English  Constitution,  as  Blackstone 
described  it  in  the  first  book  of  his  famous  "  Commaitaries," 
put  in  thdr  present  form  in  1758,*  After  declaring  in  Barron  Bmoa  t. 
t.  Baltimore  *  that  the  final  clause,  'tntM-  shall  private  property  ^ 
be  taken  for  public  use,  without  just  compensation,"  is  in- 
tended "solely  as  a  limitation  on  the  exercise  of  power  by  the 
Government  of  the  United  States,"  Marshall,  C.J.,aaid:  "But 
it  is  universally  understood,  it  is  part  of  the  history  of  the  day, 
that  the  great  revolution  which  established  the  Constitution  of 
the  United  States  was  not  effected  without  immense  <^po^< 
tion.  Serious  fears  were  extensivdy  entertained  that  those 
powers  which  the  patriot  statesmen  who  then  watched  over  the 
interests  of  our  country  deemed  essential  to  union,  and  to 
the  attainment  of  those  invaluable  objects  for  which  union  was 
sought,  might  be  exerdsed  in  a  manner  dangerous  to  liberty. 
In  almost  every  convention  by  which  the  Constitution  was 
adopted,  amendments  to  guard  against  the  abuse  of  power 
were  recommended.  These  amendments  demanded  aecuri^ 
agiunst  tbe  apprdiended  encroachments  of  the  General  Gov- 
ernment — not  against  those  of  the  local  governments." 
»  96  U.  S.  97.  •  See  above,  p.  78.         *  7  Pet  343. 
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Article  VI  provides  that "  in  all  criminal  prosecutions,  the  ac- 
cused shall  enjoy  the  r^t  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause 
of  the  accusation ;  to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtainit^;  witnesses  in 
his  favor,  and  to  have  the  assistance  of  counsel  for  his  defense." 
In  the  or^iinal  Constitution  (Art.  m.  Sec.  2,  Clause  3)  it  is  pro- 
vided that "  the  trial  of  all  crimes,  except  in  cases  of  tmpeadi- 
ment,  shall  be  by  jury ;  and  such  trial  shall  be  held  in  the  state 
iriiere  the  said  crimes  shall  have  been  committed;  but  when 
not  committed  within  any  state,  the  trial  shall  be  at  sudi  place 
or  places  as  the  Cong;ress  may  by  law  have  directed."  By  the 
Fifth  Article,  just  considered,  careful  provision  was  made  as 
to  the  method  of  accusation  by  "  presentment  or  indictment 
of  a  grand  jury,"  provided  the  accused  was  charged  with  "a 
cajHtal,  or  otherwise  infamous  crime."  By  the  Sixth  every 
safeguard  is  provided  for  a  speedy  and  public  trial  by  petit 
juries  of  accusations  thus  made,  including  every  material  de- 
tail of  the  proceedings  as  to  the  accusation,  counsel,  and  wit- 
nesses. In  Mattox  v.  United  States '  it  was  held  that  the  clause 
[HXividing  that  the  accused  must  be  confronted  with  the  ^t- 
nesses  against  him  was  not  violated  by  the  use  upon  the  second 
trial  for  the  offense  of  the  copy  of  the  testimony  of  a  dead 
witness  given  upon  the  first  trial  when  the  accused  was  a»i- 
fronted  by  the  witness.  In  Motes  v.  United  States  *  it  was 
held,  however,  that  the  right  of  the  accused  to  be  confronted 
with  witnesses  against  him  is  vi(^ted  by  permitting  to  be  read 
at  the  final  trial  a  deposition  or  statement  of  an  absent  witness 
taken  at  an  examination  trial,  when  it  does  not  appear  that 
the  witness  was  absent  at  the  suggestion,  connivance,  or  pro- 
curement of  the  accused,  and  when  it  does  appear  that  his 
absence  was  due  to  the  n^ligence  of  the  prosecution.  A  great 
authority  on  the  "  History  of  the  Criminal  Law  of  England  "  * 
has  told  us  that  "upon  the  whole  it  may  be  said  that  the 
criminal  trials  of  the  century  preceding  the  civil  war  differed 
from  those  of  our  own  day  in  tJie  followii^  important  particu- 

>  156  U.  S.  337.  ■  Sir  James  Fitxjames 

•  178  U.  S.  458.  i,  350. 
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Ian:  (i)  The  [nisoner  was  kept  in  confinement  more  or  less 

secret  till  his  trial,  and  could  not  prepare  for  tils  defease.  He 

vas  examined  and  his  examination  was  taken  down.    (3)  He 

had  no  notice  befordiand  of  the  evid«ice  against  him,  and 

was  cxunpelled  to  defend  himself  as  well  as  he  could  when  the 

evidence,  written  or  oral,  was  [woduced  on  his  trial.  He  had  no 

counsel  either  before  or  at  the  trial.  (3)  At  the  trial  there  were 

no  rules  of  evidence,  as  we  imderstand  the  expression.  The 

witnesses  were  not  necessarily  (to  say  the  very  least)  confronted 

with  the  prisoner,  nor  were  the  originals  of  the  documents 

required  to  be  produced.    (4)  The  confessions  of  accomplices 

were  not  only  admitted  against  each  other,  but  were  r^arded 

as  specially  cogent  evidence.  (5)  It  does  not  appear  that  the 

prisoner  was  allowed  to  call  witnesses  on  his  own  behalf;  but 

it  matters  little  whether  he  was  or  not;  as  he  had  no  means  iA 

ascertaining  what  evidence  they  would  give,  <x  of  procurii^; 

their  attendance." '  In  Scotland  no  witnesses  were  allowed  fn* 

the  prisoner  until  the  eighteenth  century,  nor  in  France  until 

the  Revolution.  After  the  accession  of  the  House  d  Stuart  After  uxo- 

Ejogland  b^an  to  mitigate  sudi  barbarous  practices,  drawn  in  ^|f^^^°°** 

the  main  from  Roman  law,  which  refused  to  permit  a  party 

accused  in  a  capital  case  to  exculpate  himself  by  the  testimony 

of  witnesses.  Then  it  was  that  the  Houseof  Commons  insisted, 

in  a  particular  bill  then  pending,  despite  the  oppoairion  of  the 

Crown  and  the  Lords,  upon  afiinDing  the  right,  in  cases  tried 

underthat  Act,  of  witnesses  being  sworn  for,  as  well  as  against, 

the  accused.  Bythe  statute  of  7  and  8  Will.  Ill,  c.  3,  the  same 

rule  was  established  in  cases  of  treason  and  felony.  By  that 

statute  as  supplemented  by  7  Amie,  c.  27,  s.  14,  it  was  provided 

that  a  copy  of  the  indictment  against  the  prisoner  charged 

wi^  high  treason  should  be  delivered  to  him  at  least  five  days 

b^ore  the  trial,  and  a  copy  of  the  panel  of  jurors  two  days  be< 

lam  the  trial;  that  he  shoukl  be  entitled  to  process  to  compd 

the  attmdance  of  mtnesses  to  be  examined  on  oath,  and 

throughout  the  trial  to  the  assistance  of  counsel.*  Not  until  a 

later  time  was  the  right  to  be  represented  by  counsel  extended 

to  all  other  cases.  In  Andersen  v.  Treat,*  it  was  hekl  that  the 

>  Sir  Janm  ^zjamet  Stephen,  *  See  The  Oripn  and  GrowA  t^ 

History  of  the  Crimtiul  low  0/  Bng-      the  £«(.  Coiut,  H,  433-433. 
lani.  i,  351-354-  '  173  U.  S.  34. 
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RJtfit  U  eoaa-  refusal  to  pennit  counsel  engaged  by  a  prisoner  to  have  a  coq- 
irith'ixinur     •"'t^t'O'*  wi*^  him  before  the  district  attorney  had  seen  and 
examined  him  is  not  ground  tot  attacking  a  conviction  by 
habeas  corpus,  when  the  prisoner  waived  an  examination  before 
a  commissioner,  and  was  represented  on  the  trial  by  counsd 
ass^ed  to  him  at  his  own  request,  and  the  statement  made  by 
him  to  the  district  attorney  was  voluntary  and  was' not  put  in 
evidence,  and  no  objections  were  raued  to  questions  asked  him 
on  the  stand  as  to  what  he  said  on  that  occasion,  and  no  wit- 
nesses were  called  to  contradict  his  answers.  When  in  the  case 
of  Callan  v.  Wilson,'  the  guarantee  of  an  impartial  jury  trial 
Exnocntloo     was  in  question  the  Court  said :  "  The  enumeration,  in  the  Sixth 
fn^^ya        Amendment,  of  the  rights  of  the  accused  in  criminal  proeecu- 
Slxth  Amend-    tions  is  to  be  taken  as  a  declaration  of  what  those  rules  were, 
^""^  and  is  to  be  referred  to  theamdety  of  the  peo^rfe  of  the  states  to 

have  in  the  supreme  law  of  the  land,  and,  so  far  as  the  agencies 
of  the  General  Government  were  concerned,  a  full  and  distinct 
recc^nition  of  those  rules,  as  involving  the  fundamental  rights 
of  life,  liberty,  and  property.  This  recogmtion  was  demanded 
and  secured  for  the  benefit  of  all  of  the  people  of  the  United 
States,  as  well  those  permanently  or  temporarily  residii^  in 
the  District  of  Columbia,  as  those  residing  or  being  in  the 
several  states."  Special  reference  should  be  made  here  to 
the  weighty  wwds  of  Mr.  Justice  Brown,  who,  in  construii^ 
in  Mattoxp.  United  States,  heretofore  dted,  the  provision  that 
the  accused  shall  "be  confronted  with  the  witnesses  against 
Rule  of  Iota-  him,"  said:  "We  are  bound  to  interpret  the  Constitution  in 
i'*'*'''^  the  light  of  the  law  as  it  existed  at  the  time  it  was  adopted,  not 
as  reachif^  out  for  new  guaranties  of  the  r^hts  of  the  citizen, 
but  as  securing  to  every  individual  such  as  he  already  possessed 
as  a  British  subject  —  such  as  his  ancestors  had  inherited  and 
defended  ^nce  the  days  of  Magna  Carta." 
Jni;  tiUt  Iq  Article  vii  provides  that "  in  suits  at  common  law,  where  the 
^]^||^J^  value  in  controvetBy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall 
be  otherwise  reexamined  in  any  court  of  the  United  States, 
than  accwding  to  the  rules  of  the  common  law."  The  outcry 
against  the  new  Constitution  for  its  failure  to  (»ovide  satis- 
factory guarantees  <^  trial  by  jury  in  criminal  cases  —  a  defect 
>  137  U.  S.  540- 
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remedied  by  the  Fifth  and  Sixth  Articles  —  was  repeated  with 
even  greater  emphasis  when  it  was  ascertained  that  as  to  trial 
by  jury  in  civil  cases  there  was  no  guarantee  at  all.  In  the 
absence  of  such  an  assurance,  deep  suspldon  was  expressed 
on  account  of  Article  m,  Sec.  2,  Clause  2,  which  provides  that 
"the  Su[»«me  Court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  sudt  receptions,  and  under  such  regu- 
lations as  the  Congress  shall  make."  We  learn  from  "  The  Fed- 
eralist "  that  the  contention  was  made  that  by  virtue  of  that 
"appellate"  power  the  Supreme  Court  could  set  a^de  the 
dedaon  made  by  a  jury  as  to  a  question  of  fact.  "Some  well 
intentioned  men  in  this  state,"  says  Hamilton,  "  deriving  their  1 
notions  from  the  language  and  forms  which  obtain  in  our 
courts,  have  been  induced  to  consider  it  as  an  implied  sufier- 
sedure  <A  the  trial  by  jury,  in  favor  of  the  civil-law  mode  of 
trial  which  prevails  in  our  courts  of  admiralty,  probate,  and 
chancery.  A  technical  sense  has  been  affixed  to  the  term 
'appellate,'  which,  in  our  parlance,  is  commonly  used  in  refer- 
ence to  appeals  in  the  course  of  the  civil  law."  >  To  quiet 
such  apprehensions  the  article  in  question  was  adopted,  which, 
after  clearly  excluding  by  implication  suits  in  equity,  expressly 
provides  that  all  suits  at  common  law,  over  a  certain  amount, 
shall  be  tried  by  jury,  "and  that  no  fact  tiied  by  a  jury  shall  be 
otherwise  re&cambied  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law."  la  Elmore  v. 
Grymes,*  the  Court  held  that  the  plaintiff  had  a  ri^t  to  have  Right  to  here 
his  cause  submitted  to  a  jury,  after  a  peremptory  nonsuit  ^'JJ'f*" 
gainst  his  will  had  been  ordered  in  the  Circuit  Court;  and  the 
same  general  doctrine  was  applied  in  Parsons  t>.  Bedford,*  and 
in  Castle  v.  Bullard.*  In  Baylis  v.  Insurance  Company  *  it  was 
held  that  a  court  cannot  substitute  itself  for  a  jury  and  pass 
upon  the  effect  of  the  evidence  and  render  judgment  thereon, 
without  an  express  waiver  of  the  right  of  trial  by  jury.  In 
McEh^th  V.  United  States '  it  was  held  that  a  suit  against  the 
Government  could  be  tried  in  the  Court  of  Claims  without  a 
jury,  because  such  a  suit  is  not  one  at  common  law  within  the 

>  Tkc  Federalist  (Ford  ed.),  no.         *  33  How.  173. 

Ixrrii,  pp.  546-547.  •  "3  U.  S.  316. 

•  I  Pet.  4fi9-  *  103  U.  S.  426. 

•  3  P«t.  433. 
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meaning  of  the  Amendment ;  and  such  was  the  distinction 
drawn  in  Guthrie  National  Bank  v.  Guthrie.'  When  we  con- 
sider how  large  the  scope  of  the  Ei^lish  judges  has  always 
been  in  expressing  their  views  on  the  facte  to  the  jury,  and  in 
directing  verdicts  according  to  their  opinions,  it  is  not  straiq^ 
that  in  the  case  of  AUis  v.  United  States,*  a  criminal  case,  it 
should  have  been  held  that  the  judge  may  express  his  opinion 
as  to  the  weight  of  the  evidence,  and  may  recall  the  jury  after 
deiiberatioii  for  a  time  to  ascertain  their  difficulties,  and  to 
make  proper  efforts  to  asdst  them  in  their  conclusions.  In  the 
earlier  case  of  Emmons  v.  United  States,*  the  Court  had  said : 
"  It  is  so  well  settled,  by  a  long  series  of  deci^ons  of  this  Court, 
that  the  judge  presidii^  at  a  trial,  dvil  or  criminal,  in  any 
court  of  the  United  States,  is  authorized,  whenever  he  thinlra 
it  weO  to  assist  the  jury  in  arriving  at  a  just  conclusion,  to 
express  to  them  bis  opinion  upon  the  questions  of  fact  which  he 
submits  to  their  detnmination."  It  was  however  held  in  Hicks 
V.  United  States,*  that  the  wise  and  humane  provision  of  the 
law  that "  the  person  diarged  shall,  at  his  own  request,  but  not 
otherwise,  be  a  competent  witness,"  should  not  be  defeated 
by  hostile  comments  of  the  trial  ju(^  on  the  testimony  of  the 
accused;  and  in  Allison  v.  United  States,*  a  new  trial  was 
granted  because  the  trial  judge  had  attempted  to  charge  the 
jury  as  to  the  weight  to  be  attributed  to  the  evidence  given 
by  the  accused  in  his  own  behalf.  But  such  concluKons  are 
not  in  conflict  with  Randall  v.  B.  &  O.  R.  R.  Co.,*  wherdn  the 
general  rule  was  laid  down  that  when  the  evidence  given  at 
the  trial,  with  all  the  inferences  that  the  jury  could  justifiably 
draw  from  it,  is  insufficient  to  support  a  verdict  for  the  plain- 
tiff, so  that  a  verdict,  if  returned,  must  be  set  amde,  the  court 
may  direct  a  verdict  for  the  defendant. 

Article  viu  provides  that  "excessive  bail  shall  not  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted."  In  order  to  restrain  the  King  from 
the  wanton  or  tyrannical  imposition  of  amercements,  —  the 
pecuniary  fines  laid  on  those  who  had  (tended  ^^ainst  the 
royal  prCTogative,  —  it  was  provided  by  the  Oeat  Charter 

'  173  U.  S.  518.  •  150  U.  S.  443. 

» 155  U-  s.  133.  *  160  u.  a  303. 

*  143  U.  S.  155.  •  109  U.  S.  478. 
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tiiat  the  freeman  ehall  only  be  amerced  according  to  his  fault, 
savii^  to  him  the  means  of  maintenance;  and  in  like  manner 
the  merchant,  saving  to  him  his  merchandise;  and  also  the 
villein,  except  he  be  the  King's  villein,  saving  to  him  his  wain- 
{^.  No  amercements  shall  be  assessed  in  any  case  but  by 
the  oaths  of  honest  and  lawful  men  of  the  neighborhood.'  In 
the  Bill  of  Rights  it  is  provided  "that  ^rcessive  bail  ought 
not  to  be  required,  nor  excessive  fines  imposed;  nor  cruel  and 
unusual  punishments  inflicted."  Thus  it  appears  that  the 
article  in  question  is  simply  a  copy  of  Article  10  of  the  BiU  Aitldeio^ 
of  Rights,  which  rests  in  part  upon  chapters  ao,  SI,  23  of  the  ^i^^**' 
Great  Charter.  The  Supreme  Court  has  firmly  resisted  all 
attempts  to  construe  it  as  a  limitation  upon  the  power  of  the 
states.  The  conclusion  first  announced  in  Pervear  v.  Massa- 
chusetts *  was  repeated  in  Ex  parte  Kenunler,*  when  the  £lcctn>cnikin 
attempt  was  made  to  prevent  electrocution  as  a  cruel  and  ^^  ' 
unusual  punishment.  It  was  therein  held  that  as  the  article  in 
question  was  not  designed  to  interfere  with  the  power  of  the 
state  to  protect  the  lives,  liberties,  and  property  of  its  citizens, 
and  to  promote  thdr  health,  peace,  morals,  education,  and 
good  order,  a  statute  inflicting  the  punishment  of  death  by 
electricity  is  within  the  Intimate  sphere  of  state  le^lation.  ^ 

With  this  article  ends  that  part  of  our  national  Bill  of 
Rights  which  is  drawn  from  the  Ei^lish  system.  Even  a  casual 
inspection  of  the  material  thus  derived  will  convince  any  one 
familiar  with  the  history  of  that  system  that,  after  »reepting 
the  due  process  of  law  clause  derived  from  the  Great  Charter, 
nearly  all  of  the  remaining  provisions  are  taken  from  the 
modem  English  Constitution  as  reformed  and  invigorated  UodonEm- 
during  the  Revoluticms  of  1640  and  1688.  In  other  words,  that  ^^^"J^^^ 
body  of  new  constitutional  law  evolved  in  England  between 
1640  and  1776,  first  formulated  in  the  bills  of  rights  of  the 
original  state  constitutions,  finally  reappeared  in  the  first 
eight  articles  of  amendment  to  the  existing  federal  system. 
If  anythii^  in  the  history  of  any  country  is  certain,  it  is  that 
the  essence  of  the  English  constitutional  system  as  reformed 
by  the  Revolutions  of  1640  and  1 688,  and  as  defined  by,BIack- 

>  CbapB.  30,  31,  33.    Upon  the         *  $  Wall.  473. 
whole  Mibject  of  amercemenUt  MC         *  136  U.  S.  436. 
Reeves  Bist  of  Bng.  Law,  u,35-39> 
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stone  in  1758,  passed  into  our  first  state  constitutions,  wtiich 
were  the  filter-beds  through  which  the  essence  of  the  reformed 
system  passed  into  the  existing  Constitution  of  the  United 
States. 
An  Kt  of  Article  ix  provides  diat  "  the  oiumeratioa  in  the  Constitu- 

***"'^**"'°°"  tion,  of  certain  rights,  shall  not  be  construed  to  deny  or  dis- 
par^e  othos  retained  by  the  people."  In  that  provision  over- 
caution  reached  its  climax  in  a  declaration  made  redundant  by 
the  eight  preceding  articles  of  amendment,  each  of  which  had 
proclaimed  in  substance  the  same  thing.  Or  to  put  the  matter 
in  another  form,  Article  ix  is  a  brief  and  dogmatic  answer  to 
the  contention  that  no  bill  of  rights  was  necessary  as  a  [weface 
to  a  constitution  creating  a  government  of  limited  and  enumer- 
Cootentlon  ated  powers.  That  contention,  as  stated  by  Hamilton,  was 
^t!^  this:  "I  go  further,  and  affirm  that  bills  of  rights,  in  the 
lumeccMaor..  sense  and  to  the  extent  in  which  they  are  contended  for,  are 
not  only  unnecessary  in  the  [Hoposed  Constitution,  but  would 
even  be  dai^erous.  They  would  contain  various  scceptioos  to 
powers  not  granted;  and,  on  this  very  account,  would  afford 
a  colorable  pretext  to  claim  more  than  were  granted.  For 
why  declare  that  tbit^  shall  not  be  done  which  there  is  no 
power  to  do?  Why,  for  instance,  should  it  be  said  that  liboty 
of  the  press  shall  not  be  restrained,  when  no  power  is  given  by 
which  restrictions  may  be  imposed?  I  will  not  contend  that 
such  a  provision  would  confer  a  relating  power;  but  it  is  evi- 
dent thatit  would  furnish,  to  men  disposed  to  usurp,  a  plausible 
pretense  for  claimii^  that  power. ' '  ^  Prior  to  that  he  had  said : 
"  But  a  minute  detail  of  particular  rights  is  certainly  far  less 
applicable  to  a  Constitution  like  that  under  consideration, 
which  is  merely  intended  to  r^^ate  the  general  pditical  inter- 
ests of  the  nation,  than  to  a  Constitution  which  has  the  r^ula- 
tion  of  every  species  of  personal  and  private  concerns."  Xo 
such  reasoning  the  counterblast  of  the  over-cautious  was  that 
the  maxim  expressio  unius  exclusio  est  aUerius,  good  enough 
in  its  proper  place,  might  be  improperly  applied  to  the  rights 
of  the  people  in  reference  to  the  powers  of  government  created 
by  the  new  Constitution.  As  Story  (sec.  453)  has  well  expressed 
it:  "This  clause  was  manifestly  introduced  to  prevent  any 
perverse  or  ingenious  misapprehen&on  of  the  well  known 
>  The  PtdenUitt  [Ford  ed.),  do.  Ixxxiv,  pp.  573-574- 
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nuudm,  that  an  affinnation  in  particular  cases  implies  a  liga- 
tion in  all  others;  and  e  cottserso,  that  a  negation  in  particular 
cases  implies  an  affirmation  in  all  others.  The  maxim,  rightly 
understood,  is  perfectly  sound  and  safe;  but  it  has  often  bees 
strangely  forced  from  its  natural  meaning  into  the  suppcut  of 
the  most  dangerous  political  heresies.  The  amendment  was 
undoubtedly  si^gested  by  the  reasoning  of '  The  Federalist '  on 
the  subject  of  a  general  bill  of  rights." 

Article  x  provides  that  "the  powers  not  delegated  to  the  Rctcnvd  *'' 
United  States  by  the  Constitution,  nor  prohibited  by  it  to  the  {J^^SIm. 
states,  are  reserved  to  the  states  respectively,  or  to  the  people." 
As  explained  already,  Pelatiah  Webster,  clearly  foreseeing  the 
difficulties  certain  to  arise  on  that  subject,  embodied  in  his 
plan  an  expository  statement  so  luminous,  so  comprehensive, 
that  its  adoption  would  have  rendered  entirely  unnecessary 
both  the  ninth  and  tenth  articles  of  amendment.*  ^^thout 
repeating  that  statement,  heretofore  quoted  at  lei^th,  suffice 
it  to  say  tiiat  the  argument  that  it  is  impossible  to  confine 
a  government  to  the  exercise  of  express  pawera,  and  that  there 
must  be  powers  necessarily  imphed,  was  met  in  Fairfax  v. 
Hunter,'  by  the  declaration  that  "the  Govenunent,  then,  of 
the  United  States  can  claim  no  powers  which  are  not  granted 
to  it  by  the  Constitution,  and  the  powers  actually  granted 
must  be  such  as  are  eiqiressly  given,  or  given  by  necessary  im- 
plication." In  McCulloch  v.  Maryland,'  Marshall,  C.  J.,  ex-  HantuUlon 
hausted  the  subject  when  he  said:  "A  constitution,  to  contain  •"p"™""'*" 
an  accurate  detail  of  all  the  subdivisions  of  which  its  great 
powers  will  admit,  and  of  all  the  means  by  which  they  may  be 
carried  into  execution,  would  partake  of  the  perplexity  of  a 
legal  code,  and  could  scarcely  be  embraced  by  the  human  mind. 
.  .  .  The  Government  which  has  a  right  to  do  an  act,  and  has 
imposed  on  it  the  duty  of  performing  that  act,  must,  according 
to  the  dictates  of  reason,  be  allowed  to  select  the  means ;  and 
those  who  contend  that  it  may  not  select  any  appropriate  means, 
that  one  particular  mode  of  effecting  the  object  is  excepted, 
t^Ee  upon  themselves  the  burden  of  establishii^  that  excep- 
ti<Hi.  .  .  .  Let  the  end  be  legitimate,  let  it  be  within  the  scope 
of  the  Constitution,  and  all  means  which  are  apprcq}riate,whidi 

>  See  above,  p.  154  ^.  *  4  Wheat.  316. 

■  t  Wheat.  336. 
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are  plainly  adapted  to  that  end,  irtiich  are  not  prohibited, 
but  con^t  with  tiie  spirit  and  letter  of  the  Constitutian,  are 
constitutioaal." 
'  StMnpn)-  Article  XI  provides  that  "the  judiciat  power  of  the  United 

cnu^^w^  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  a^nst  one  of  the  United 
States  by  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state."  That  article,  proposed  to  the  l^sla- 
tures  of  the  several  states  by  the  Third  Congress  on  March  5, 
1794,  was  declared  ratified  by  the  l^slatures  of  three  fourths 
of  the  states  in  a  message  from  the  President  to  Congress  dated 
January  8,  1798.  Thus  it  appears  that  dght  years  inter- 
..  vened  between  the  adoption  of  the  first  ten  artides  of  amend- 
ment and  the  eleventh.  During  that  interval  the  necesaty  ioc 
CUiholiBf.  such  an  amendment  was  disclosed  by  tlie  case  of  Chisholm 
Sti^^***  ».  Georgia^  (i793)t  tl»e  third  case  entered  on  the  "original 
docket"  of  the  Supreme  Court,  an  action  of  assumpsit,  in 
which  the  following  questions  arose:  "i.  Can  the  State  of 
Georgia,  being  one  of  the  United  States  of  America,  be  made 
a  party  defendant  in  any  case  in  the  Supreme  Court  of  the 
United  States,  at  the  suit  of  a  jMivate  citizen,  even  thoi^  he 
himself  is,  and  his  testator  was,  a  dtizeo  of  the  State  of  South 
Carolina?  a.  If  the  State  of  Georgia  can  be  made  a  party  de- 
fendant in  certain  cases,  does  an  action  of  assumpsit  lie  against 
her?  3.  Is  the  service  of  the  summons  upon  the  Governor  and 
Attorney-General  of  the  State  of  Geor^a  a  cmnpetoit  service? 
4.  By  what  process  ought  the  appearance  of  the  State  <^ 
Geoi^a  to  be  enforced?"  After  preliminary  action  in  1793, 
"in  February  term,  1794,  judgment  was  rendered  for  the 
plaintiff,  and  a  writ  of  inquiry  awarded.  The  writ,  however, 
was  not  sued  out  and  executed,  so  that  this  cause,  and  all 
other  suits  against  states,  were  swept  at  once  from  the  records 
of  the  Court  by  the  amendment  to  the  Federal  Constitutioo, 
agreeably  to  the  unanimous  detenninadon  oi  die  judges  in 
HoUingtwortli  H(^lii^3worth  v.  Virpnia,  argued  at  February  tem,  1789." 
*■  ^'''^'^  In  that  case  the  Court  hdd  "  that  the  amwMiment  being  consti- 
tutionally adopted,  there  could  not  be  caKrdsed  any  juriadic- 
ttOn  in  anycase,past  or  future,in  which  a  state  was  sued  by 
the  citizens  of  another  state,  or  by  citizens  or  subjects  of  any 
*  3  DalL  419. 
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fbrdgn  state." ^  Wth  the  insertionoftliewords  "be  construed 
to,"  not  in  the  Amendment  as  originally  proposed,  it  became 
possible  to  give  to  the  Amendment  such  a  retroactive  effect 
as  nullified  the  result  announced  in  Chisholm  v.  Geoi^.  For 
a  more  extended  view,  see  Cohens  v.  Virginia;*  Bank  of  the 
U.  S.  r.  Planters'  Bank;  ■  New  Hampshire  r.  Louisiana  and 
New  York  v.  Louisiana;*  Re  Ayers.'  The  prohibitions  of  the  Snit  by 
article  in  question  do  not  protect  a  state  f^ainst  a  suit  by  an- 
other state,  or,  it  would  seem,  against  a  suit  by  a  foreign  sover- 
e^.  Mr.  Justice  Curtis  once  said  that  "a  foreign  citizen  or 
subject  cannot  sue  a  state;  but  a  foreign  sovereign,  as,  for  in- 
stance, the  Queen  of  England,  may  bring  a  suit  against  the 
State  of  Massachusetts,  or  any  other  state  in  the  Union,  in 
the  Supreme  Court  of  the  United  States."  * 

Article  xii  i»-ovides  that  "the  electors  shall  meet  in  thdr  DBcttnl 
respective  states,  and  vote  by  ballot  for  President  and  Vice-  | 
President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of 
the  same  state  with  themselves ;  they  shall  name  in  thdr  bal- 
lots the  perstm  voted  for  as  President,  and  in  distinct  ballots 
the  person  voted  for  as  Vice-President,  and  they  shall  make 
distinct  lists  of  all  persons  voted  for  as  President,  and  of  all 
persons  voted  for  as  ^ce-I^:esident,  and  of  the  number  of  votes 
for  each,  which  lists  they  shall  s^  and  certify,  and  transmit 
sealed  to  the  seat  of  the  Government  of  the  United  States, 
directed  to  the  Pre^dent  of  the  Senate;  the  President  of  the 
Senate  shall,  in  presence  of  the  S^tate  and  House  of  Repre- 
sentatives, open  all  the  certificates  and  the  votes  shall  then  be 
counted;  the  person  having  the  greatest  number  of  votes  for 
Preadent,  shaJ!  be  the  Preadent,  if  such  number  be  a  majtHity 
of  the  whole  number  of  electors  appointed ;  and  if  no  person 
have  such  majority,  then  from  the  persons  having  the  h^hest 
numbers  not  exceeding  three  on  the  list  of  those  voted  for  as 
President,  the  House  of  Representatives  shall  choose  immedi- 
ately, by  ballot,  the  Prendent.  But  in  diooeing  the  President, 
the  votes  shall  be  taken  by  states,  the  representation  from  each 
state  having  one  vote;  a  quorum  for  thU  purpose  shall  conust 
'  3  DslL  383.  *  a.  CuitU,  JMrisMcHon  of  &» 

*  6  Wheat.  406.  United  Slata  Supreme  Court  (Har- 

*  13  Pet.  731.  vard  Lectures,  Mervin  ed.).  dtii^; 

*  108  U.  S.  89.  Memoir,  tic.,  of  Judge  Curtit,  i,  a8a. 

*  133  U.  S.  4S9. 
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of  a  member  or  members  from  two  thirds  of  the  states,  and 
a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  And 
if  the  House  of  Representatives  shall  not  choose  a  President 
whenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  \^ce-Preudent 
shall  act  as  President,  as  in  the  case  of  the  death  or  other  con- 
stitutional disability  of  the  President.  The  person  having  the 
greatest  number  of  votes  as  l^ce- President,  shall  be  the  Vice- 
President,  if  such  number  be  a  majority  of  the  whole  number 
of  electors  appointed,  and  if  no  person  have  a  majority,  then 
from  the  two  highest  numbers  on  the  list,  the  Senate  shall 
choose  the  Vice-President;  a  quorum  for  the  purpose  shall  oon- 
dst  of  two  thirds  of  the  whole  number  of  Senators,  and  a  major- 
ity of  the  whole  number  shall  be  necessary  to  a  choice.  But 
no  person  constitutionally  ineligible  to  the  office  of  President 
diall  be  eligible  to  that  of  ^^ce-President  of  the  United  States," 
That  article,  proposed  to  the  legislatures  of  the  several  states 
by  the  E^hth  Coi^;ress,  oa  December  12,  1803,  in  lieu  of  the 
or^nal  third  paragraph  of  the  first  section  of  the  Second 
Article,  was  declared  to  have  been  ratified  by  the  leg^laturea 
of  three  fourths  of  the  states  in  a  proclamation  of  the  Secretary 
of  State,  dated  September  25,  1804. 

Thus  it  appears  that  nearly  seven  years  intervened  between 

the  adoption  of  the  Eleventh  and  Twelfth  Articles  of  amend- 

UaudDg  ment.    During  that  interval  the  necessity  for  the  last-named 

^^T^j        was  disclosed  by  the  menacing  condition  of  things  arising  out 

of  electioD  of     of  the  pre^dential  election  of  1800  in  which  Je£Fer«}n  and  Burr 

1800.  were  voted   for  by  the  same  political   party,  each  receiving 

an  equal  number  of  electoral  votes,  —  seventy-three  ^;ainst 

uxty-five  for  Adams,  sixty-four  for  Pinckney,  and  twenty-one 

for  Jay.  Under  the  Constitution  as  it  then  stood,  President  and 

\^ce-Preatdent  could  not  be  separately  designated  on  electoral 

tickets.    As  party  spirit  had  prompted  seventy-three  of  the 

electors  to  vote  for  the  same  two  men,  these  two  were  tied  for 

the  first  place.    There  being  no  choice,  the  election  went  to 

^j^^oaby       the  House  of  Representatives  under  the  proviaon  of  the 

original  Constitution  declani^  that  when  two  persons  have  an 

equal  vote,  and  each  has  a  majority  over  all,  the  House  should 

choose  one  of  them  as  President.  The  House  had  a  Federalist 

majority,  but,  by  the  equality  of  votes  between  Jefferson  and 
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Burr,  it  was  forced  conatitutio&ally  to  choose  between  two 
Republicans.  Under  such  conditions  the  fear  was  that  there 
would  be  no  election,  and  thus  an  tnterregnum  which  might 
disrupt  the  Union.  Finally  on  the  36th  ballot  by  states,  five 
Federalists  from  South  Carolina,  four  from  Maryland,  one 
irom  Vermont,  and  one  from  Delaware  did  not  vote,  thus  en- 
ab!ii%  tiie  Republican  members  from  Vermont  and  Maryland 
to  cast  the  votes  of  those  states  for  Jefferson.  In  that  way  by 
the  votes  of  ten  states  he  was  elected  President,  Burr  becom- 
ing \^ce-President.  The  result  of  that  crisis  was  the  article  in 
question  which  directs  each  elector  to  vote  for  President  and 
\^ce-President  as  such. 

Into  the  Twelfth  Amendment  passed  that  clause  of  the  RI^ 
original  Constitution  (Art.  u,  Sec.  I ,  Par.  3)  which  provides  that  ^^^^ 
"the  President  of  the  Senate  shaU,  in  the  presence  of  die  votet. 
Senate  and  House  of  Representatives,  opea  all  the  [electoral] 
certificates,  and  the  votes  shall  dien  be  counted."   When  a 
conflict  arose  between  Hayes  and  Tilden,  the  opposing  pre- 
adential  candidates  in  the  election  of  1876,  a  majority  of  the 
Senatewas  favorable  to  the  former,  a  majority  of  the  House  was 
favOTable  to  the  latter.  The  friends  of  the  former  claimed  that 
the  power  to  count  the  votes  was  vested  in  the  President  of 
the  Senate,  the  House  and  Senate  being  mere  spectators.  The 
friends  of  the  latter  contended  that  the  President  of  the  Senate 
could  <MiIy  act  ministeiially ;  that  the  presence  of  the  two 
Houses  made  them  the  controlling  supervisors  of  his  acts;  that 
the  real  power  to  count  the  votes  was  vested  in  the  two  Houses 
acting  concurrently.  That  manifestly  sound  view  was  strength- 
ened by  the  history  of  the  previous  conduct  of  the  two  Houses 
in  1793,  1797,  and  1800,  when  the  President  of  the  Senate  had  motdoMti 
simply  ejrerdsed  the  ministerial  function  of  opening  the  certi-  J^'^*'' 
ficates  and  layii^  them  before  the  two  Houses.  The  friends 
of  the  latter  also  in^ted  that  Congress  should  continue  the 
practice  followed  since  1865,  which  was  that  no  vote  objected 
to  should  be  counted  except  by  the  concurrence  of  both  Houses. 
As  die  House  was  strongly  Democratic,  the  throwing-out  of  the 
vote  of  one  state  meant  the  election  of  Tilden.  In  the  presence 
of  such  a  crims  Congress,  in  order  to  break  the  deadlock  by 
acompromise,  passed  "The  Electoral  Commission  Act,"  under  „;,^„  An, 
which  tbedisputedelectoralcertificateswereconsideredandde-  I*i>- ao.  1877- 
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ctded  upon  by  the  Electoral  CommisBton,  subject  to  be  set  aside 
by  the  concurrent  vote  of  die  two  Houms.  While  the  constitu- 
tionality of  the  Act  W88  gravely  doubted,  it  served  the  purpose 
for  irhidi  it  was  intended.    The  Coaunission  created  by  it 
rescued  the  country  from  a  real  peril  by  a  party  vote  of  dg^t 
to  seven  in  favor  (rf  Hayes.  As  a  ooncuirent  vote  of  the  two 
Houses  could  never  be  obtained,  the  decisions  <A  the  abnormal 
tribunal  as  to  the  di^nited  certificates  remained  unreversed. 
In  the  hope  of  preventing  the  intervention  of  such  a  tribunal 
Oectonl         in  the  future,  the  Electoral  Count  Act  was  approved  February 
l^j;^^       3,  1887,  which  provides  lliat  the  Preadent  of  the  Senate  shall 
1887-  open  the  electoral  certificates  m  the  presence  of  both  Houses, 

and  hand  them  to  the  tellers,  two  from  each  House,  who  are  to 
read  them  aloud  and  recotd  the  votes,  —  the  purpose  bdng  to 
throw  upon  each  state,  so  far  as  possible,  the  reaponubility  of 
determining  how  its  own  presideotial  vote  has  been  cast.  Iha 
effectof  that  Act,'When  considered  in  connection  with  die  Elect- 
oral Commission  Act,  should  be  to  annihilate  the  monstrous 
claim  that  the  President  of  the  Senate  is  vested  with  the  powo* 
to  count  the  electoral  vote  with  the  two  Houses  standing  by  as 
impotent  spectators.  The  ultimate  power  is  certainly  vested 
in  the  two  Houses  acdng  concurrently ;  as  superviscHB  of  the 
miniaterial  acts  of  the  President  of  the  Senate,  they  are  the 
guardians  of  the  count  and  the  arbiters  of  the  final  result.* 
SorviTon  at  With  the  ratification  of  the  Twelfth  Amendment  theconstruc* 
•teucaw*"  *'^'*  work  of  the  founders  of  the  Republic  drew  to  a  close.  By 
period.  that  time  Washington,  Pelatiah  Webster,  Fmnklin,  Hamilton, 

John  RuUedge,  James  Wilson,  George  Mason,  Roger  Sher- 
man, John  Blair,  and  Robert  Yates  had  passed  away;  while 
Je£Ferson,  John  Adams,  Madison,  Marshall,  Charles  Pinckney, 
Oliver  Ellsworth,  Elbridge  Gerry,  Rufus  King,  Edmund  Ran- 
dolph, Robert  Morris,  Gouvemeur  Morris,  John  Lai^on, 
George  Wythe,  and  Richard  Dobbs  Spaight  still  remained. 
Not  (me of  that  number,however, survived  the  sxty-one  years 
destined  to  pass  by  before  the  ratification  of  the  Thirteenth 
Article  of  Amendment  on  December  18, 1865.  It  is  hard  to  pass 
from  this  constructive  epoch  whose  dose  is  marked  by  the  rati- 
fication of  the  Twelfth  Amendment  without  a  word  as  to  the 

*  For  the  best  statement  of  the      American  PMHeal  Hittory,  part  i^ 
subject  aa  a  whole,  aee  Johnston,      pp.  308-555. 
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tra|;ic  fateof  one  whose  brilliant  and  useful  life  was  cut  short  by 
a  deadly  spirit  of  revenge,  the  outcome  no  doubt  of  the  bitter- 
ness and  disappointment  incident  to  the  political  contest  in 
which  the  Amendment  was  bom.  After  the  struggle  for  the  Hunnton. 
Presidency  between  Jefferson  and  Butt  had  passed  into  the 
House  of  Representatives,  Hamilton,  let  it  be  said  to  his  honor, 
earnestly  opposed  those  Federalists  who  re8<dved  to  eliminate 
the  abler  Jefferson  by  casting  their  votes  for  Burr.  Finally,  by 
the  withdrawal  of  Federalist  votes,  the  battle  was  lost  to  Burr. 
The  flame  thus  lighted  burned  afresh  when,  through  the  efforts 
of  Hamilton,  Burr  was  defeated  in  1804  as  a  candidate  for  the 
office  of  Governor  of  New  York.  Then  it  was  that  he  sought 
and  found  an  excuse  lot  the  quarrd  which  resulted  in  the  duel 
in  which  Hamilton  fell  oa.  July  11, 1804,  a  little  more  than  two 
months  before  the  Twelfth  Ammdment  became  a  part  of  the 
fundamental  law.  The  subsequent  trial  of  Burr  for  treason  in  TrUl  at  Bm' 
i807,beforeMarshall,Chief  Justice,andGriffin,DistrictJudge,  '"*'*«^ 
in  the  Circuit  Court  of  the  United  States  at  RicluDond,  when 
taken  in  connection  with  the  case  of  BoUman  and  Swartwout, 
growing  out  of  the  Burr  conspiracy,  gave  rise  to  o^nniona 
delivered  by  the  Supreme  Court,  and  by  Marshall,  C.  J., 
ritting  ^>art  from  it  in  the  Circuit  Court,  that  constitute  the 
foundation,  in  fact  almost  die  entire  body  of  the  American  law 
of  treason.^  In  order  to  abolish  the  law  of  constructive  treason*  Cowtnctln 
as  it  existed  in  England,  the  Constitution  (Art.  m.  Sec.  3)  pro-  \ 
vides  that  "treason  .gainst  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their  ene- 
mies, giving  them  aid  and  comfort.  No  person  shall  be  con- 
victed of  treason  unless  on  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  on  confession  in  open  court."  After 
prolonged  argument  in  Burr's  case  by  a  brilliant  array  of  coun- 
sel, the  Chief  Justice  delivered  his  opinion  on  August  31,  the 
primary  purpose  of  which  was  to  demonstrate  that  only  those 
who  had  done  some  act  or  taken  some  part  in  the  accomplish- 
ment of  the  overt  act  of  treason  charged  in  the  indictment  were 
guilty  of  the  crime  as  defined  in  the  Constitution.  Certain  acts 

*  For  an  atcellent  praentation  of  Coiutiliitional  Deeitiont,  Jnnolaitd, 

"the  Amerkan   law   of   treason,"  51-165. 

with  the  tctt  of  the  cases  referred         *  Cf.   Taylor,    Tha   Origin   and 

to,  see  Dillon's  Hartkalt't  Compute  GroMh  of  lie  Ent-  Coiut.,  i,  58a. 
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which  were  supposed  to  amouot  to  treason  having  been  proved, 
evidence  was  offered  for  the  purpose  of  coooecting  Colonel 
Burr  with  those  who  committed  these  acts,  he  having  been  at 
a  great  distance  from  the  scene  of  action,  in  another  federal 
district  and  state.  Nothing  could  raxxe  vividly  illustrate  the 
oneness  of  English  and  American  constitutional  law  than  the 
,  following  paragraph  in  which  the  great  Chief  Justice  defined 
the  meanii^;,  in  both  systems,  of  the  term  "levying  war." 
He  said:  "But  the  term  is  not  for  the  fiiBt  time  applied  to 
treason  by  the  Constitution  of  the  United  States.  It  ia  a  tech- 
nical term.  It  is  used  in  a  very  old  statute  of  that  country 
whose  language  is  our  language,  and  whose  laws  form  the  sub- 
stratum of  our  laws.  It  is  scarcely  conceivable  that  the  term 
was  not  employed  by  the  framers  of  our  Constitution  in  the 
sense  which  had  been  affixed  to  it  by  those  from  whom  we  bor- 
rowed it.  So  far  as  the  meaning  of  any  terms,  particularly 
terms  of  art,  is  completely  ascertained,  those  by  whom  they 
are  employed  must  be  conadered  as  employing  them  in  that 
ascertained  meaning,  unless  the  contrary  be  proved  by  the 
context.  It  is  therefore  reasonable  to  suppose,  unless  it  be 
incompatible  with  other  expres»ons  of  the  Constitution,  that 
the  term  'levying  war'  ia  used  in  that  instrument  in  the  same 
sense  in  which  it  was  understood  tn  England  and  in  this 
country  to  have  been  used  in  the  statute  (A  twenty-fifth  of 
Edward  III,  from  which  it  was  borrowed." ' 
■  U.  S.  v.  Buir,  4  Crancb,  470. 
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CHAPTER  IX 

APRTCAN  SLAVERY  AMD  ITS  CONSEQUENCES 

The  deadly  original  sin  of  this  Republic  was  African  slavery,  Shvoy  in  an 
which  had  crept  into  all  the  colonies  prior  to  the  Revolution.  *^,^^^^ 
Finally  in  1789  the  North  and  the  South  covenanted  tt^ether  RerolutiDii. 
in  what  are  known  as  the  "compromises  of  the  Constitution" 
to  perpetuate  it  by  law  forever.  After  that  fateful  compact  had 
been  signed  a  great  moral  revolt  took  place  in  the  conscience 
of  the  world  which  ultimately  destroyed  the  institution  in  this 
country  at  the  end  of  a  [Hvlonged  dvil  war  which,  for  a  time, 
disrupted  the  Union,  in  fact  if  not  in  law.  The  drivii^  force 
of  that  great  moral  revolt  manifested  itself  in  no  uocertaia 
terms  in  England  when  Lord  Mansfield,  in  Sommersett's  case,^  UuoGeki  in 
held  that  a  person  forcibly  detained  in  Elhgland  as  a  slave,  is  ^°°^'*'"'**'* 
entitled  to  be  discharged  on  habeas  corpus.  The  essence  of  the 
reasoning  by  which  that  conclusion  was  reached  was  this: 
"The  state  of  slavery  is  of  such  a  nature,  that  it  is  incapable 
of  being  introduced  on  any  reasons,  moral  or  political,  but  only 
by  poative  law,  which  preserves  its  force  loi^  after  the  reasons, 
occasion,  and  time  itself  from  which  it  was  created  are  erased 
from  memory.   It  is  so  odious  that  nothing  can  be  suffered  to 
su[qx)rt  it,  but  positive  law.  Whatever  inconveniences,  there- 
fore, may  follow  from  the  dedsion,  I  cannot  say  this  case  is 
allowed  or  approved  by  the  law  of  Eng^d;  and  therefore  the 
blac^  must  be  discharged."  As  will  be  pointed  out  hereafter, 
the  failure,  in  the  celebrated  case  of  Dred  Scott,*  —  wheran 
a  person,  having  the  status  of  a  slave  in  a  state  where  slavery 
was  legal,  was  taken  by  his  master  into  a  free  state  of  the  Cue  of 
Union  in  which  slavery  was  prohibited  by  law,  —  of  the  at-  ^^"^  ^°**' 
tempt  in  this  country  to  enforce  the  principle  thus  announrad 
by  Lord  Mansfield,  precipitated  tiie  dvil  war. 

'  30  St.  Tr.  (fl;,  13  Geo.  IIL  a.  d.  See  alio  the  Slave  Grace,  9  Hagg. 

t77I--73.      Broom'i    CoiuMiUiomd  Adm.R.  94,  adjudged  by  Lord  Stow- 

LotP,  39,  99.  ell;  The  Antelope,  10  Med.  66;  0»- 

*  Soott  V.  Sandford,  19  How.  393.  bora  v.  Nicholsoii,,i3  Wallace,  654. 
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SbTCi  hDded  N^ro  slavery,  whicli  originated  in  Africa,  spreadii^  to 
Uu^I^ai^  Spain  before  the  discovery  of  America,  and  to  America  soon 
1610.  after,  made  its  appearance  on  this  continent  the  year  bef(»% 

the  Mayflower  brought  the  Pilgrims  tt)  Plymoudi  Rock, 
when  a  Dutch  ship  landed  twenty  African  slaves  at  James- 
town.  In  1636  the  Dutch  West  India  Company  b^:an  to  im- 
port slaves  into  Manhattan,  and  by  1637  there  were  slaves  in 
New  England.  A  Royal  African  Company  with  the  Duke  of 
York,  afterwards  James  II,  as  its  preaideat,  was  fonned  to 
monopolize  the  slave  trade,  which  monarchs  and  ministries 
furthered  to  the  utmost  of  their  power.  Despite  the  fact  that 
the  Crown  forced  the  inatitutioa  upon  Virginia,  that  great 
oonunonwealth  Iiad,  prior  to  1700,  a  smaller  proportion  of 
slave  population  than  some  of  tiie  Northern  colonies.  While 
be((H«  the  Revolution  all  the  cdonies  held  negro  slaves,  at 
die  close  of  the  eighteenth  century  iben  was  a  stroi%  anti- 
slavery  feeling  even  in  Virginia  and  North  Carolina.  Only  ia 
South  Carolinaand  Geoi^  was  slavery  then  looked  upon  with 
favor,  owing  no  doubt  to  the  fact  that  those  states  were  mostly 
given  to  the  cultivation  of  rice  and  indigo,  which  seemed  to 
make  slave  labor  indispensable.  A  sudden  transformation 
cotUM^cbi,  took  place,  however,  in  1793,  when  Whitney,  a  Connecticut 
8cho(d master  living  in  Georgia,  invented  the  cotton-gin, 
whereby  a  slave,  who  by  the  old  process  could  clean  but  five 
or  six  [xninds  of  cotton  a  day,  was  enabled  to  clean  a  thousand 
pounds  a  day.  Under  such  a  stimulus,  slavery  at  once  ceased 
to  be  a  passive  and  innocuous  institution.  The  first  battle 
in  the  seventy  years'  war  over  slavery  was  fought  in  the  Fed- 
eral Convention  of  1787,  and  the  outcome  was  r^jstered  in 
three  of  the  important  compromises  of  the  Constitution.  By 
Three  aim-  the  first  it  was  agreed  that  "  the  migration  or  importation  of 
Q^J^mtioo.  ^"^  persons  as  any  of  the  states  now  existing  shall  tbinlt 
proper  to  admit,  shall  not  be  prohibited  by  tiie  Congress  prior 
to  the  year  one  thousand  eight  hundred  and  eight,  but  a  tax  tf 
duty  may  be  imposed  on  such  importation,  not  eaueeding  ten 
ddlars  for  each  person."  *  By  the  second  it  was  agreed  that 
"Representatives  and  direct  taxes  shall  be  apportioned  among 
the  several  states  which  may  be  included  within  this  Union,  ac- 
cording to  their  respective  numbers,  which  shall  be  determined 
*  Art.  I,  Sec.  9. 
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by  addii^  to  the  whole  number  of  free  persons,  including  thoee 
bound  to  service  ior  a  term  of  years,  and  excluding  Indians  not 
taxed,  three  fifths  of  all  other  persons. " '  By  the  third  it  was 
agreed  that  "no  person  held  to  service  or  labor  in  one  state, 
under  the  laws  thereof,  escapii^  into  another,  shall,  in  con- 
sequenoe  of  any  law  (h*  regulation  therdn,  be  dischaiged  from 
such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due."  * 

While  the  Federal  Convention  was  entering  into  these  Or^nuce 
solemn  compacts  regarding  the  institution  of  slavery  at  Phil-  '^^' 
adelphia,  the  Continental  Congress,  then  sitting  at  New  York, 
was  completing  its  last  and  perhaps  its  greatest  work,  —  the 
Ordinance  of  1787  for  the  organization  and  government  of  the 
vast  area  known  as  the  Northwest  Territory.  A  brief  account 
has  been  given  heretofore  of  the  determined  stand  taken  by 
Delaware,  New  Jersey,  and  Maryland,  and  finally  by  Mary- 
land alone,  whereby  the  title  to  that  vast  domain  of  which 
France  had  been  dispossessed  "by  the  blood  and  treasure  of 
the  diirteen  states,"  was  vested  in  the  person  of  the  new  nation- 
ality, to  be  held  hy  it  under  the  Articles  of  Confederation  as 
ft^and  for  the  common  benefit  of  all.  Nor  until  Maryland  had 
received  satisfactory  assurances  on  that  subject  from  certain  of 
the  larger  states,  did  she  a^ree,  on  March  i,  1781,  to  complete 
the  first  Constitution  by  giving  it  her  adhesion.  Exactiy  three  Ttth  to  Nottk- 
years  thereafter,  Virginia,  the  most  important  claimant,  ex-  ***'  i^"*"^'' 
ecuted  a  deed  conveying  unconditionally,  and  in  due  time 
Massachusetts  and  Connecticut  did  the  same  thing.'  The  Six 
Nations  by  a  treaty  made  in  1784  renounced  all  claims  to  the 
country  west  of  the  Ohio;  in  January,  1785,  the  Wyandotte, 
Delaware,  Chippewa,  and  Ottawa  nations  released  the  country 
east  of  the  Cuyahoga,  and  all  the  lands  on  the  Ohio,  south  of 
the  line  of  portages  from  that  river  to  the  Great  Miami  and  the 
Maumee;  in  January,  1786,  the  Shawnees  concluded  a  treaty 
in  irfjich  they  acknowledged  the  sovere^ty  of  the  United 
States  over  all  their  territory  as  described  in  the  treaty  of  peace 
with  Great  Britain,  and  renounced  for  themselves  all  claim 
to  property  in  any  lands  east  of  the  main  branch  of  the  Great 
Miami.^  With  the  extinguishment  of  the  claims  of  the  ceding 

>  Art.  t.  Sec  3,  Obum  3.  •  U.  S.  Statntea  at  Large,  vil, 

*  Art.  IT,  Sec.  a,  CUum  3.  19, 16-1S,  36. 

*  Sec  above,  p.  134. 
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states  and  the  Indian  titles  to  Southern  Ohio,  and  all  OUo 
to  the  east  of  the  Cuyahoga,  the  Confederation  became  the 
owner  of  the  Northwest  Territory,  —  the  area  out  of  which 
were  carved  the  great  states  of  Michigan,  Wisconsin,  lUuuns, 
Indiana,  and  Ohio,  —  excepting  the  Connecticut  Reserve. 
An  territoiU  In  the  absence  of  the  power  to  tax,  the  Confederation  found 
^^^^^J^^  in  the  public  lands  under  its  control  the  only  fund  really  its 
nuln,  itSo.  own.  In  order  to  make  that  fund  available  the  Continental 
Congress,  as  early  as  September,  1780,  passed  a  resolution  de- 
claring that  all  territorial  lands  should  be  national  domain,  to 
be  disposed  of  for  the  common  benefit  of  the  states,  with  priv- 
il^e  of  its  growing  into  states  as  equals  with  the  original  thir- 
teen. To  that  resolution  can  be  traced  the  exercise  of  national 
sovereignty  in  the  sense  of  eminent  domain.  So  soon  as 
Virginia  —  who  conquered  the  Northwest  during  the  Revolu- 
tion through  the  genius  and  valor  of  Geot^  Rc^os  Gark 
and  his  men  —  relinquished  unconditionally  her  claim  by  the 
deed  of  March  i,  1784,  it  became  necessary  for  Congress  to 
provide  for  the  government  of  a  domain  into  which  settlers 
were  then  eager  to  enter.  In  the  very  month  in  which  that  deed 
RnfDi  was  made,  Rufus  Putnam  —  who  had  in  the  preceding  year 

^''''•'°'  promoted  a  petition  to  Congress  of  officers  and  soldiers  of  the 

Revolution  for  leave  to  plant  a  colony  of  veterans  between 
Lake  Erie  and  the  Ohio,  in  townships  of  mx  miles  square,  vnA 
large  reservations  "for  the  ministry  and  schools"'  —  ap- 
pealed to  Washington  with  the  assertion  that  "you  a*^  sen- 
sible of  the  necessity  as  well  as  the  possibility  of  both  officers 
and  soldiers  fixing  themselves  in  business  somewhere  as  soon 
as  possible;  many  of  them  are  unable  to  lie  long  on  their  oais." 
Under  these  circumstances  Jefferson,  as  diairman  of  a  com- 
mittee composed  of  Chase,  Howell,  and  himself,  on  April  19, 
1784,  reported  to  Congress  a  plan  for  a  temporary  gov^iunent 
^  of  the  territory  in  whidi  was  this  article:  "That, after  the  year 

jeaen<»,  1784.  1800,  there  shall  be  neither  slavery,  nor  involuntary  servitude 
in  any  of  the  said  states,  otherwise  than  in  punishment  oE 
crimes,  whereof  the  party  shall  have  been  convicted."  After 
Mr.  Spaight  had  moved  to  strike  out  that  paragraph,  "  it  was 
struck  out  —  the  three  Southern  States  present  voting  for  the 


govenunent 
tepottadbf 


>  S.  P.  Hildreth,  Pioiuer  SMert 
^OIw>,i6.  Walker,  39.  Letter  of 


RufuB   Putnam,   i6th   June,  Vfli- 
Bancnrft,  ii,  105-106. 
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Btrildng  out,  because  the  clause  did  not  then  contats  the  pro- 
vision in  favor  of  the  recovery  of  fugitive  slaves,  whidi  was 
afterwards  ingrafted  upon  it.  "Mr.WebBtersaystheordinanoe 
reported  by  Mr.  JeEFerson  in  1784  did  not  pass  into  law.  Tliis 
is  a  mistake  again.  It  did  pass;  and  tiiat  within  five  days  after 
tbe  anti-slavery  clause  was  struck  out  —  and  that  without  any 
attempt  to  renew  that  clause,  although  the  competent  number 
(seven)  of  non-slaveholding  states  were  present  —  the  cot- 
league  of  Mr.  Dick,  having  joined  him,  and  constituted  the 
presence  of  New  Jersey. "  ^  In  Mardi,  1785,  the  subject  was  jeSetMit'i 
revived,  without  a  definite  result,  by  King  of  Massachusetts,  JJ!^^i_ 
who  proposed  the  rejected  anti-slavery  article  as  originally  KEnilniTSs. 
leered  by  Jefferson,  with  this  addition:  "And  that  this  regula- 
^aa  shall  be  an  article  of  compact,  and  remain  a  fundamental 
principle  of  the  constitutions  between  the  thirteen  orif^nal 
states,  and  each  of  the  states  described  in  the  resolve."  Thus 
tbe  matter  stood  when  the  ^ghth  Congress  found  itself  with 
a  quorum  in  February,  1787.  To  that  Coi^ress  Virginia 
sent  Madison,  Richard  Henry  Lee,  Edward  Carringtoo,  and 
^K^lliam  Grayson,  always  opposed  to  slavery,  who  was  chosen 
I^euding  officer.  As  the  necessity  of  providing  a  tenitCMial 
government  was  more  tlian  ever  urgent,  the  report  on  that  sub- 
ject, which  was  to  have  had  its  third  reading  on  May  10,  was, 
on  July  9,  referred  to  a  new  committee  *  composed  of  Edward 
Carringtoo,  Nathan  Dane,  Richard  Henry  Lee,  I&an  of  South 
Carolina,  and  Melancthon  Smith  of  New  Y<»k,  who  worked 
80  diligently  that  00  July  i  r  their  report  of  an  ordinance  for  Rqwrt  by 
the  government  of  the  Northwest  Territory,  embodyii^  the  ^°J^ 
best  parts  of  the  wwk  of  their  predecessors,  was  ready  for  its 
firEt  readily.  But  from  tbe  draft  contained  in  that  rep(Mt, 
~  which  provided  that  the  whole  territory  was  to  ije  divided 
into  three  states  only;  that  the  waters  leading  into  the  Missis- 
Btppi  and  St.  Lawrence,  and  the  carrying-places  between  them, 
Bhoukl  be  made  common  highways  and  free  forever;  that  the 

'  Benton'a  Thirty  Years'  Viae,  i,  that    the  report  of  a  committee 

'33-136,  ^ere  reconb  of  CoDKreaa  touching  the  temporaiy  government 

are  critically  aaroiMd  and  the  facta  of  tbe  weatem  territory  had  been 

u  to  JeSerson'B  autborahip  put  be-  refened  to  the  comntittee;  and  on 

yond  qimtioii.  indorsement  in  the  Department  of 

'  Mention  i»  made  in  tbe /(wntofa  State  indicates  that  that  reference 

«i  Cmcr«H,  iv,  751,  for  July  li,  wa*  made  July  9. 
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utmost  good  foith  should  be  enjoined  towards  tlie  Indiana; 
that  schools  and  the  means  of  education  should  forever  be 
encouraged ;  that  irrepealable  articles  of  compact  guaranteeing 
tlie  freedom  of  reUgious  worship  and  other  rights  usually  con- 
tained in  bills  of  rights  should  be  established,  —  the  subject 
of  slavery  was  omitted  altc^ther.  With  that  grave  omiaatCMi 
the  OTdinance  received  its  first  readii^  and  was  ordered  to  be 
printed.  As  the  subsequent  proceedings  have  been  the  subject 
of  sectimal  controversy,  the  author  is  content  to  rest  the  mat- 
Buicmft'*  ter  upon  the  statement  of  Bancroft,  who  says:  "Obeying  an 
•'•'•"'^  intimation  from  the  South,  Nathan  Dane  copied  from  Jefferson 
the  prohibition  of  involuntary  servitude  in  the  territory,  &nd 
quieted  alarm  by  adding  from  the  report  of  King  a  clause  for 
the  delivering  up  of  the  fi^tive  slave.  This  at  tiie  second 
reading  of  the  ordinance  he  moved  as  a  wzth  artide  of  com- 
pact, and  on  the  thirteenth  of  July,  1767,  die  great  statute 
forfadding  slavery  to  cross  the  river  Ohio,  was  passed  by  the 
vote  of  Georgia,  South  Carolina,  North  Carc^na,  A^rginia, 
Delaware,  New  Jersey,  New  York,  and  Massachusetts,  all  the 
States  that  were  then  present  in  Coaffeaa.  .  .  .  Thomas  Jef- 
ferson first  summoned  Congress  to  prohibit  slavery  in  all  the 
territory  of  the  United  States ;  Rufus  IGng  lifted  up  the  meas- 
ure when  it  lay  almost  lifeless  on  the  ground,  and  suggested 
the  immediate  instead  of  the  [Mvspective  [n'ohibition;  a  Om- 
gress  composed  of  five  Southern  States  to  <Mie  from  Nev 
England,  and  two  &om  the  Middle  States,  headed  by  WUlism 
Grayson,  supported  by  Richard  Henry  Lee,  and  using  Nathan 
Dane  as  scribe,  carried  the  measure  to  the  goal  in  the  amended 
form  in  which  King  had  caused  it  to  be  referred  to  a  committee; 
and,  as  Jefferson  had  proposed,  placed  it  under  the  sanction  d 
an  irrevocable  compact." '  But  here  let  it  be  remembered  that 
this  cdebrated  ordinance  —  into  which  six  articles  were  in- 
serted to  be  considered  as  compacts  between  the  original  thir- 
teen states  and  the  people  of  said  territory,  to  remain  forever 
Kdetenceta  unalterable,  unless  l^  common  consent — provided  in  the  fifdi 
^^^^^^  article  for  forming  from  said  territory  not  less  than  three  nor 
u  nrginu.  more  than  five  states,  the  boimdaries  of  which  were  to  be  fixed 
by  the  articles  "as  soon  as  Virginia  shall  alter  her  act  of  cesson 
to  consent  to  the  same."  The  fifth  article  dso  provided  that 
1  Bancntft,  ii,  115-116, 
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any  of  said  states  might  form  a  pennanent  constitution  and 
state  government,  provided  the  same  were  republican,  and 
"  coofonned  to  the  |»indples  contained  in  said  articles,"  one 
<A  which,  the  stxtJi,  forbade  slavery  in  said  territory.  The  dis- 
tinct consent. of  Virginia,  as  the  grantor  in  the  deed  of  1784 
to  this  territory,  thus  became  necessary  not  only  to  the  [»o- 
posed  change  of  boundary,  but  also  to  the  clause  prohibitii^ 
slavery.  That  consent  was  given  by  the  l^jislature  of  Virginia, 
December  30,  1788,  in  sudi  a  form  as  to  ratify  and  confirm 
both  the  fifth  and  sixth  articles  of  the  compact  for  the  admis- 
fflon  of  such  new  states,  when  their  government  and  consti- 
tution should  be  republican  and  in  conformity  to  the  principlee 
contained  in  the  articles  in  question.  As  an  eminent  Virginia  Twiet'i 
jurist  has  exiaessed  it:  "This  transaction  not  only  estops  the  «<™n>N!^ 
other  states  to  deny  the  exclusive  and  paramount  title  of  Vir- 
ginia,  but  estt^  all  others  and  Virginia  to  deny  that  by  her  own 
sovereign  act  as  owner  of  the  territory  she  consented  that  it 
should  be  free  territory  forever  thereafter.  It  will  be  found 
from  the  learned  oinnion  of  Chief- Justice  Taney  in  Dred  Scott 
V.  Sandford,  concurred  in  by  Justices  Wayne,  Grier,  Daniel, 
Campbell,  and  Catron,  in  all  six  judges  out  of  jiine,  that  these 
historical  views  are  ftilly  sustained,  though  it  does  not  bring 
out  the  point,  so  necessary,  of  ^i^inia's  consent  to  the  pro- 
hibition clause  of  the  articles,  and  of  her  unqualified  consent 
to  it  as  a  condition  of  the  change  proposed.  The  act  was  not 
an  act  of  Cor^ress  under  the  Articles  of  Confederation,  but  an 
act  of  the  several  states,  '^rgtnia  consenting  to  the  establish- 
ment of  this  ordinance." ' 

The  text  of  the  famous  Ordinance  of  July  13, 17S7,  entitled  Tnt  o(  tbe 
"An  Ordinance  for  the  government  of  the  territory  of  the  J^^i^^l^ 
United  States  northwest  of  the  river  Ohio,"  which  is  so  great  a  13,  iisf . 
factor  in  our  constitutional  history,  is  here  reproduced:  — 

Skctiok  i,  Beit  ordained  by  the  Untied  States  in  Cmgress  osxmMed, 
That  the  said  territory,  for  the  purposes  of  temporary  government,  be 
one  district,  subject,  however,  to  be  divided  into  two  districts,  as  future 
araunstancee  may,  in  the  opinion  of  Coi^ress,  make  it  expedient. 

Ssc,  a.  Be  it  ordained  by  the  authority  aforesaid.  That  the  est&teahoih 

of  resident  and  non-retudent  proprietors  in  the  said  territory,  dying 

intestate,  shall  descend  to,  and  be  distributed  among,  thdr  children  and 

the  descendants  of  a  deceased  child  in  equal  parts,  the  descendants  of  a 

I  J.  R.  Tucker,  Tke  ConttitvtioH,  ii,  604. 
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deceased  child  or  grandclifld  to  talce  t!ie  rfiare  of  tlteiT  deceased  parent 
in  equal  parts  amoi^  them;  and  where  there  shall  be  no  children  or 
descendants,  then  in  equal  parts  to  the  next  of  Idn,  in  equal  degree; 
and  among  collateraia,  the  children  of  a  deceased  brother  or  ^ter  of  the 
intestate  shall  have,  in  equal  parts  amoi^  them,  their  deceased  parent's 
share;  and  there  shall,  in  no  case,  be  a  distinction  between  kindred  of 
the  whole  and  half  blood;  saving  in  all  cases  to  the  widow  of  the  intes- 
tate, her  third  part  of  the  real  estate  for  hfe,  and  one  third  part  of  the 
personal  estate ;  and  this  law  relative  to  descents  and  dower,  ^all  remain 
in  full  force  until  altered  by  the  legislature  of  the  district  And  until  the 
governor  and  judges  ^lall  adopt  laws  as  hereinafter  mentioned,  cstatea 
in  the  said  territory  may  be  devised  or  bequeathed  by  wills  in  writing, 
signed  and  sealed  by  him  or  her  in  whom  the  estate  may  be,  (being  of 
full  ^e,)  and  attested  by  three  witnesses;  and  real  estates  may  be  con- 
veyed by  lease  and  release,  or  bargain  and  sale,  signed,  sealed,  and  de- 
livered by  the  person,  being  ai  full  age,  in  whom  the  estate  may  be, 
and  attested  by  two  witnesses,  provided  such  wills  be  duly  proved,  and 
Buch  conveyances  be  acknowledged,  or  the  execution  thereof  duly 
proved,  and  be  recorded  within  one  year  after  proper  m^strates, 
courts,  and  registers  shall  be  appointed  for  that  purpose:  and  personal 
property  may  be  transferred  by  delivery,  savii^,  however,  to  the  French 
and  Canadian  inhabitants,  and  other  settlers  of  the  Kaskaskies,  Saint 
Vincents,  and  the  neighbming  vill^es,  who  have  heretofore  professed 
themselves  dtizens  of  \^rgiDia,  their  laws  and  customs  now  in  foree 
among  them,  relative  to  the  desrant  and  conveyance  of  property. 

Sec.  3.  Be  it  ordamed  by  the  au&ority  aforesaid.  That  there  shall  be 
appointed,  from  time  to  time,  by  Congress,  a  governor,  whose  commis- 
sion shall  continue  in  force  for  the  term  of  three  years,  unless  sooner 
revcJced  by  Congress ;  and  he  shall  reside  In  the  district,  and  have  a  free- 
hold estate  therein,  in  one  thousand  acres  of  land,  while  in  the  exerdse 
of  his  office. 

Sec  4.  There  shall  be  appcnnted  from  time  to  time,  by  Congress,  a 
secretary,  whose  commismon  ^all  continue  in  force  for  four  years,  unless 
sooner  revoked ;  he  shall  reside  in  the  district,  and  have  a  freehold  estate 
therdn,  in  five  hundred  acres  of  land,  while  in  the  exercise  of  his  o£Bce. 
It  shall  be  his  duty  to  keep  and  preserve  the  acts  and  laws  passed  by  the 
I^islature,  and  the  public  rea)rds  of  the  district,  and  the  proceedings 
of  the  governor  in  his  executive  department,  and  transmit^  authentic 
copiesof  such  acts  and  proceedings  every  dx  months  to  the  Secretary  of 
Congress.  There  shall  also  be  appointed  a  court,  to  oon^t  of  three 
judges,  any  two  of  whom  to  form  a  court,  who  shall  have  a  common- 
law  jurisdiction,  and  reside  in  the  district,  and  have  each  therein  a  free- 
hold estate,  in  five  hundred  acres  of  land,  while  In  the  exercise  of  their 
offices;  and  their  commissions  shall  continue  in  force  durii^  good  be- 

Sbc  5.  The  governor  and  judges,  or  a  majority  of  them,  ^all  adopt 
and  publish  in  the  district  such  laws  of  the  original  states,  criminal  and 
dvil,  as  may  be  necessary,  and  best  suited  to  the  circumstances  of  the 
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district,  and  report  tliem  to  Cof^reas  from  time  to  time,  which  laws  shall 
be  in  force  in  the  district  until  the  organization  of  the  general  assembly 
therein,  unless  disapproved  of  by  Congress;  but  afterwards  the  I^ia- 
lature  shall  have  authority  to  alter  them  as  they  shall  think  fit. 

Sec.  6.  The  governor,  for  the  time  being,  shall  be  commander-in- 
chief  of  the  "1  ill  rig,  appoint  and  commission  all  officers  in  the  same 
bdow  the  rank  of  general  officers;  all  general  officers  shall  be  appointed 
and  conunisdoned  by  Cot^resa. 

Sec.  7.  Previous  to  the  organization  of  the  general  assembly,  the 
governor  shall  appoint  such  magistrates,  and  other  dvil  officm,  in 
each  county  or  township,  as  ^e  shall  find  necessary  for  the  preservation 
of  the  peace  and  good  order  in  the  same.  After  the  general  assembly 
shall  be  organized,  the  powers  and  duties  of  magistrates  and  other  dvil 
officera  shall  be  regulated  and  defined  by  the  said  assembly;  but  all 
magistrates  and  other  dvil  officera,  not  herdn  otherwise  directed,  shall, 
during  the  continuance  of  this  temporary  government,  be  appointed  by 
the  governor. 

Sec.  8.  For  the  prevention  of  crimes  and  Isjnries,  the  laws  to  be 
adopted  or  made  shall  have  force  in  all  parts  of  the  district,  and  for  the 
execution  of  process,  criminal  and  dvil,  the  governor  shall  make  proper 
diviaons  thereof;  and  he  shall  proceed,  from  time  to  time,  as  circum- 
stances may  require,  to  lay  out  the  parts  of  the  district  in  which  the 
Indian  titles  sludl  have  been  extinguished,  into  counties  and  townships, 
subject,  however,  to  such  alterations  as  may  thereafter  be  made  by  the 
legislature. 

Sec.  9.  So  soon  as  there  shall  be  five  thousand  free  male  inhabttants, 
ol  full  age,  in  the  district,  upon  giving  proof  thereof  to  the  governor, 
theyriiall  recdve  authority,  with  time  and  place,  to  elect  representa- 
tives from  their  counties  or  townships,  to  represent  them  in  the  general 
assembly:  Provided,  That  for  every  five  hundred  free  male  inhabitants 
there  shall  be  one  representative,  and  so  on,  progressivdy,  with  the 
number  of  free  male  inhabitants,  shall  the  r^t  of  representation  in* 
crease,  until  the  number  of  representatives  shall  amount  to  twenty-five ; 
after  which  the  number  and  proportion  of  representatives  shall  be  regu- 
lated by  the  legislature:  Provided,  That  no  person  be  eligible  or  quali- 
fied to  act  as  a  representative,  unless  he  shall  have  been  a  dtizen  of  one 
of  the  United  States  three  years,  and  be  a  reddent  in  the  district,  or 
unless  he  shall  have  readed  in  the  district  three  yeara;  and,  in  dther 
case,  shall  likewise  hold  in  his  own  right,  in  fee-nmple,  two  hundred 
acres  of  land  within  the  same:  Provided  alio.  That  a  freehold  in  fifty 
acres  of  land  in  the  district,  having  been  a  dtizen  of  one  of  the  states, 
and  being  resident  in  the  district,  or  the  like  freehold  and  two  yeaiB* 
readence  in  the  district,  shall  be  necessary  to  qualify  a  man  as  an 
elector  of  a  representative. 

Sec  la  The  representatives  thus  elected  shall  serve  for  the  term  of 
two  years ;  and  in  case  of  the  death  of  a  representative,  or  removal  from 
office,  the  governor  shall  issue  a  writ  to  the  county  or  township,  for 
which  he  was  a  member,  to  elect  another  in  bis  stead,  to  serve  for  the 
residue  of  the  tenn. 
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Sbc.  II.  The  general  assembly,  or  legi^ture,  shall  coiuiat  of  the 
governor,  legislative  council,  and  a  house  of  repreaeotadves.  Tlie  legis- 
lative council  shall  consist  of  five  memben,  to  continue  in  office  five 
yean,  unless  aooner  removed  by  Congress;  any  three  of  whom  to  be  a 
quorum;  and  the  members  of  the  coundl  shall  be  nominated  and  ap- 
pelated in  the  followii^  manner,  to  wit:  As  soon  as  representatives  shall 
be  elected,  the  governor  shall  appoint  a  time  and  place  for  them  to  meet 
together,  and  when  met  they  shall  nominate  ten  persons,  resident  in 
the  district,  and  each  possessed  of  a  freehold  in  five  hundred  acres  of 
land,  and  return  their  names  to  Coi^ress,  five  of  whom  Congress  shall 
appdnt  and  comniission  to  serve  as  aforesaid;  and  whenever  a  vacancy 
■hall  happen  in  the  coundl,  by  death  or  removal  from  office,  the  house 
(rf  representatives  shall  nominate  two  persona,  qualified  as  aforesaid, 
for  each  vacancy,  and  return  their  names  to  Omgiess,  one  of  whom 
Congress  shall  appoint  and  oommisnon  for  the  readue  of  the  term; 
and  every  five  years,  four  months  at  least  before  the  expiration  of  the 
time  of  service  of  the  members  of  the  council,  the  said  house  shall  nom- 
inate ten  persons,  qualified  as  aforesaid,  and  return  their  namte  to  Coo- 
greos,  five  of  whom  Congress  shall  appcnnt  and  commission  to  serve  u 
members  of  the 'council  five  years,  unless  sooner  removed.  And  the 
governor,  legislative  council,  and  house  of  representatives  shall  have 
authority  to  make  laws  in  all  cases  for  the  good  government  of  the  dis- 
trict, not  repugnant  to  the  principles  and  articles  in  this  ordinance 
established  and  declared.  And  all  bills,  having  passed  by  a  majority  in 
the  house,  and  by  a  majority  in  the  council,  shall  be  referred  to  the 
governor  for  his  assent;  but  no  bill,  or  legislative  act  whatever,  shall 
be  of  any  force  without  his  assent.  The  governor  shall  have  power  to 
convene,  prort^ue,  and  dissolve  the  general  assembly  when,  in  his 
Opinion,  it  shall  be  expedient. 

Sbc  12.  The  governor,  judges,  legislative  coundl,  secretary,  and 
such  other  officers  as  Coi^ress  shall  appoint  in  the  district,  shall  take 
an  oath  or  affirmation  of  fiddity,  and  of  office ;  the  governor  beftve  the 
President  of  Congress,  and  all  other  officers  before  the  governor.  Ai 
soon  as  a  l^islature  shall  be  fwmed  in  the  district,  the  coundl  and 
house  assembled,  in  one  room,  shall  have  authority,  by  joint  ballot,  to 
elect  a  delegate  to  Congress,  who  shall  have  a  seat  in  Congress,  with  a 
right  of  debating,  but  not  of  voting,  during  this  temporary  goveroment 

Sec  13.  And  for  extending  the  fundamental  prindples  of  dvil  and 
rel^ious  liberty,  which  form  the  basis  whereon  these  republics,  their 
laws  and  constitutions,  are  erected ;  to  fix  and  establish  those  prisdplcs 
as  the  basis  of  all  laws,  constitutions,  and  governments,  which  forever 
hereafter  shall  be  formed  in  the  said  territory;  to  provide,  also,  for  the 
establishment  of  states,  and  permanent  government  therein,  and  for 
thdr  admission  to  a  share  in  the  federal  coundls  on  an  eqiuil  footii^ 
with  the  original  states,  at  as  cariy  periods  as  may  be  consistent  with 
the  general  interest: 

Ssc.  14.  It  is  hereby  ordained  and  declared,  by  the  authority  afore- 
eaid,  that  the  following  articles  shall  be  conadered  as  artidea  of  com- 
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pact,  between  the  on^nal  atatea  and  the  people  and  statea  in  the  said 
territory,  and  forever  remain  unalterable,  unleaB  by  common  consent, 
to  wit: 

ARTICLE  I 
No  peraon,  demeaning  himseK  in  a  peaceable  and  orderly  manner, 
■ball  ever  be  molested  on  account  of  Ua  mode  of  worship,  or  neligioua 
WQtimenta,  in  the  said  territories. 

ARTICLE  n 
The  inhabitants  of  the  said  territory  shall  alwaya  be  entitled  to  the 
benefits  of  the  writ  of  Ao&eof  CM-/KM,  and  of  the  trial  by  jury;  of  a  pro- 
portionate representatioD  of  the  people  in  the  legislature;  and  of  judicial 
proceedings  according  to  the  course  of  the  common  law.  All  persons 
shall  be  bailable,  unless  for  capital  offenses,  where  the  proof  ^all  be 
evident,  or  the  presumption  great.  All  fines  shall  be  moderate;  and  no 
cruel  or  unusual  punishment  shall  be  inflicted.  No  man  shall  be  de- 
prived of  bis  liberty  or  property  but  by  the  judgment  of  his  peers,  or  the 
law  of  the  land,  and  should  the  public  exigencies  make  it  necessary,  for 
the  common  preservation,  to  take  any  person's  property,  or  to  demand 
his  particular  services,  full  compensation  shall  be  made  for  the  same. 
And,  in  the  just  preservation  of  rights  and  property.  It  is  understood 
and  declared,  that  no  law  ought  ever  to  be  made  or  have  force  in  the 
said  territory,  that  shall,  in  any  manner  whatever,  Interfere  with  or 
affect  private  contracts,  or  engagements,  bona  fide,  and  without  fraud 
previously  formed. 

ARTICLE  III 
Rel^n,  morality,  and  knowledge  b^g  necessary  to  good  govern- 
ment and  the  happiness  of  mankind,  schools  and  the  means  of  educa- 
tion shall  forever  be  encouraged.  The  utmost  good  faith  shall  always 
be  observed  towards  the  Indians;  their  lands  and  property  ^lall  never 
be  taken  from  them  without  their  consent ;  and  in  their  property,  rights, 
and  liberty  they  never  shall  be  invaded  or  disturbed,  unless  in  just  and 
lawful  wars  authorized  by  Congress;  but  laws  founded  in  justice  and 
humanity  shall,  from  time  to  time,  be  made,  for  prevendi^  wrongs  being 
done  to  them,  and  for  preserving  peace  and  friendship  with  them. 

ARTICLE  IV 
The  said  territory,  and  the  States  which  may  be  formed  tberdn,  riiaU 
forever  remain  a  part  of  this  confederacy  of  the  United  Sutes  of  America, 
subject  to  the  Articles  of  Confederation,  and  to  such  alterations  therein 
as  shall  be  constitutionally  made;  and  to  all  the  acts  and  ordinances  of 
the  United  Sutes  in  Congress  assembled,  conformable  thereta  The 
inhatHtaota  and  settlers  in  the  said  tcrrittny  shall  be  subject  to  pay  a 
part  of  the  federal  debts,  contracted,  or  to  be  contracted,  and  a  pro- 
portional part  of  the  expenses  of  government  to  be  apportioned  on  them 
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by  CongreM,  according  to  the  same  common  rule  and  measure  by  which 
apportioameata  thereof  shall  be  made  on  the  other  states;  and  the  taxes 
for  paying  their  proportion  shall  be  laid  and  levied  by  the  authority  and 
direction  of  the  legislatures  of  the  district,  or  districts,  or  new  states,  as 
In  the  original  states,  within  the  time  agreed  upon  by  the  United  States 
in  Gmgress  assembled.  The  legislatures  of  those  districts,  or  new  states, 
shall  neverinterferewith  the  primaxydispoeal  of  the  soil  by  the  United 
States  in  Congress  assembled,  nor  with  any  r^ulations  Congress  may 
find  necessary  for  securing  the  title  in  sudi  edl  to  the  bona-fide  pur- 
diasers.  No  tax  shall  be  imposed  on  lands  the  property  of  the  United 
States;  and  in  no  case  shall  non-readent  proprietors  be  taxed  hi(^er 
than  residents.  The  navigable  waters  leading  into  the  Misaissipin  and 
Saint  Lawrence,  and  the  carrying-places  between  the  same,  shall  be 
common  highways,  and  forever  free,  as  well  to  the  inhabitants  of  the 
said  territory  as  to  the  citizens  of  the  United  States,  and  those  of  any 
Other  states  that  may  be  admitted  into  the  Confederacy,  without  any 
tax,  impost,  or  duty  therefor. 

ARTICLE  V 
There  shall  be  formed  in  tiie  said  territory  not  less  than  three  nor 
more  than  five  states;  and  the  boundariea  of  the  states,  as  soon  as 
Virginia  shall  alter  her  act  of  cession  and  consent  to  the  same,  shall 
become  fixed  and  established  as  follows,  to  wit:  The  western  state,  in 
the  said  territory,  shall  be  bounded  by  the  Mississippi,  the  Ohio,  and  the 
Wabash  Rivers;  a  direct  line  drawn  from  the  Wabash  and  Post  Vin- 
cents, due  north,  to  the  territorial  line  between  the  United  States  and 
Canada:  and  by  the  said  territorial  line  to  the  Lake  of  the  Woods  and 
MissisMppi.  The  middle  state  shall  be  bounded  by  the  said  direct 
line,  the  Wabash  from  Post  Vincents  to  the  Ohio,  by  the  Ohio,  by  a 
direct  line  drawn  due  north  from  the  mouth  of  the  Great  Miami  to  the 
said  territorial  line,  and  by  the  said  territorial  line.  The  eastern  state 
shall  be  bounded  by  the  last-mentioned  direct  line,  the  Ohio,  Pennsyl- 
vania, and  the  said  territorial  line:  Provided,  however.  And  it  is  further 
understood  and  declared,  that  the  boundariea  of  these  three  states  shall 
be  subject  so  far  to  be  altered,  that,  if  Congress  shall  hereafter  tind  it 
expedient,  they  shall  have  authority  to  form  one  or  two  states  in  that 
part  of  the  said  territory  which  lies  north  of  an  east  and  west  line  drawn 
through  the  southerly  bend  or  extreme  of  Lake  Michigan.  And  when- 
ever any  of  the  said  states  shall  have  sixty  thousand  free  inhabitants 
therein,  such  state  shall  be  admitted,  by  its  delegates,  into  the  Coi^ress 
of  the  United  States,  on  an  equal  footing  with  the  original  states,  in  all 
respects  whatever;  and  shall  be  at  liberty  to  form  a  permanent  consti- 
tution and  state  government:  Fraoided,  The  constitution  and  goveni- 
ment,  so  to  be  formed,  shall  be  republican,  and  in  conformity  to  the 
principles  contained  in  these  articles,  and,  so  far  as  it  can  be  condstent 
with  the  general  interest  of  the  Confederacy,  such  admission  shall  be 
allowed  at  an  earlier  period,  and  when  there  may  be  a  leas  number  of 
free  inhabitants  in  the  state  than  sixty  thousand. 
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ARTICLE  VI 

There  shall  be  neither  slavery  nor  involuntary  servitude  in  the  said 
lerritiHy,  otherwise  than  la  the  punishment  of  crimes,  whereof  the  party 
shall  have  been  duly  convicted :  Promded  ahoays,  That  any  person  es- 
caping into  the  same,  from  whom  labor  or  service  is  lawfully  claimed  in 
any  one  of  the  ordinal  states,  such  fugitive  may  be  lawfully  reclaimed, 
and  conveyed  to  the  person  claiming  his  or  h^  labor  or  service  as  afore- 
nid. 

Be  it  ordained  by  the  auikorHy  aforesaid.  That  the  resolutions  of  the  33d 
of  April,  1784,  relative  to  the  subject  of  this  ordinance,  be,  and  the  same 
are  hereby,  repealed,  and  declared  null  and  void. 

Done  by  the  United  States,  in  Congress  assembled,  the  13th  day  of 
July,  in  the  year  of  our  Lord  1787,  and  of  their  soverdgnty  and  inde- 
pendence the  twelfth.* 

It  is  impossible  to  consider  the  terms  of  the  foregoing  en- 
actment which  laid  the  foundation  of  our  colonial  system 
without  being  impressed  with  the  fact  that  its  draftsmen,  in  ittu. 
obedience  to  a  principle  universal  in  the  ancient  and  modem 
world.'eiccluded  thecolonists  from  all  right  to  participate  in  the 
constitution  of  the  mother  state,  save  so  far  as  particular  pro- 
A^ons  of  it  might  be  extended  to  them  as  a  matter  of  grace  and 
not  as  a  matter  of  right.  Really  the  only  connection  between 
the  colonial  goveiiunent  of  the  Northwest  and  the  legislature 
of  the  parent  state  was  through  "a  delegate  to  Congress,  who 
shall  have  a  seat  in  Congress,  with  a  right  of  debating,  but  not 
of  voting. ' '  The  rank  heresy  of  a  later  time,  that ' '  the  Consti- 
tution follows  the  flag,"  finds  nothing  but  refutation  in  the 
terms  of  the  acts  through  which  our  early  colonial  systems  were 
oi^anized.  The  fundamental  principle  ufxin  which  all  of  them 
rests  is  that  the  Constitution  is  the  exclusive  possesion  of  the 
fully  organized  states.  That  fact  was  emphasized  with  pecul- 
iar force  in  the  case  of  American  Ins.  Co.  v.  Canter,*  in  which 
it  was  held  that  a  territorial  court  whose  judges  hold  their 
(^ces  for  four  years  cannot  be  a  court  of  the  United  States 

'  Wallace  V.  Paricer,  6  Pet.68oi  deanp.Hanes.9i  Wall,  s^t;  Morton 

Joaea  v.  Van  Zandt,  5  How.  315;  «.  Nebraska.  91  Wall.  660. 

Stiader  et  al.  *.  Graham,  10  How.  *  Sec  tbe  author's  article  on  that 

Ba;Penaaylvania  v.  Wheeling  Bridge  subject,  entitled  "la  Colonization  a 

Company,  16  How.  421;  Bates  v.  Crime."  Th^  North  AmericamRmmB, 

Brown,  5  WaU.  710;  Messenger  v.  October,  1906. 

Mason,  10  Wall.  507;  Clmton  et  al.  •  I  Pet.  511. 
>>  Englebrecht,  13  Wall.  434;  Lai«- 
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witMn  the  meaning  of  the  Constitution,  because  that  provides 
that  the  judges  shall  hold  thdr  offices  during  good  behavior. 
As  Marshali,  C.  J.,  has  expressed  it:  "We  have  only  to  pursue 
this  subject  one  step  further,  to  perceive  that  this  proviuon 
of  the  Constitution  does  not  apply  to  it.  The  next  sentence  de- 
clares that '  the  judges  both  of  the  supreme  and  inferior  courts 
shallholdtheirofficesduringgood behavior.'  The judgesof  the 
superior  courts  of  Florida  hold  their  offices  for  four  years. 
The  courts,  then,  are  not  constitutional  courts,  in  which  the 
judicial  power  conferred  by  the  Constitution  on  the  General 
Government  can  be  deposited.  They  are  incapable  of  receiving 
it.  They  are  leg^ative  courts,  created  in  virtue  of  the  general 
right  of  sovereignty  which  exists  in  the  Government,  or  in 
virtue  of  that  clause  which  enables  Congress  to  make  all  need- 
ful rules  and  regulations,  respecting  the  territory  belonging 
to  the  United  States."  In  a  word,  the  colonies  or  territories 
of  the  United  States  are  governed,  as  all  other  colonies  in  the 
world's  history  have  been  governed,  by  the  parent  state, 
without  the  right  to  participate  in  its  Constitution.  The  whole 
subject  has  been  most  exhaustively  reviewed  by  the  Supreme 
Court  in  what  are  known  as  the  Insular  Tariff  Cases  (1900).' 
In  the  case  of  Downes  «.  Bidwell,  it  was  expressly  held  that 
incorporation  into  the  United  States  of  territory  acquired  by 
treaty  or  cession,  in  which  there  are  conditions  against  the 
incorporation  of  the  territory  until  Congress  immdes  there- 
for,  will  not  take  place  until  in  the  wisdom  of  Congress  it 
is  deemed  that  the  acquired  territory  has  reached  that  state 
where  it  is  proper  that  it  should  enter  into  and  form  a  part  of 
the  American  family.  Until  the  fiat  is  given  by  Cot^ress,  no 
territory  can  pass  from  a  colonial  or  territorial  condition  into 
that  full  statehood  which  alone  confers  the  right  to  participate 
in  the  national  Constitution.  However,  there  are  certain  pro- 
visions of  the  Constitution  applicable  to  all  territory  governed 
by  Coi^cress,  whether  incorporated  into  the  United  States  or 
not,  because  only  subject  to  the  limitations  tiiey  contain  can 
Congress  act  at  all.  In  the  words  of  the  Court:  "It  does  not 
follow  that  in  the  mean  time,  awaiting  the  decision,  the  people 
are  in  the  matter  of  personal  rights  unprotected  by  ttw  pro- 
viuons  of  our  Constitution  and  subject  to  the  merely  arbitrary 
>  i8a  U.  S.  t-391. 
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cnntrol  of  Congress.  Even  if  r^arded  as  aliens,  they  are  en- 
titled under  the  principles  of  the  Constitution  to  be  protected 
in  life,  liberty,  and  property."  ' 

It  must  also  be  observed  that  the  charter  of  our  first  colony  Rertiicted 
conferred  the  ri^ht  of  suffr^je  with  this  serious  limitation;  ^^. 
"Provided  also,  that  a  freehold  in  fifty  acres  of  land  in  the  dis- 
trict, having  been  a  citizen  of  one  of  the  states,  and  beii^  a 
resident  in  the  district,  or  the  like  freehold  and  two  years'  resid- 
ence in  the  district,  shall  be  necessary  to  qualify  a  man  as  an 
elector  of  a  representative."  At  the  time  of  the  severance  of 
the  colonies  from  the  mother  country  the  total  number  of  elect- 
ors in  the  British  Isles  was  only  about  400,000,  a  condition  of 
things  that  continued  down  to  the  Reform  Bill  of  1833.*  The 
English  idea  that  the  right  to  vote  was  the  privilege  of  the 
property-holding  few  became  the  rule  in  the  constitutions  of 
the  older  states,  and  from  them  it  passed  into  our  first  terri- 
torial possessions.  In  making  the  second  Constitutioa  the  states 
reserved  to  themselves  very  jealously  the  right  to  regulate  right  of  ■  suta 
the  suflFrage.  The  National  House  of  Representatives  is  based  "*"  "s^"  "■ 
upon  population,  but  when  its  members  are  to  be  chosen, ' '  the 
electors  in  each  state  shall  have  the  qualifications  requisite  tta 
electors  of  the  most  numerous  branch  of  the  state  legislature." 
If  a  state  does  not  violate  the  rule  of  the  Fifteenth  Amendment 
as  to  "race,  color,  or  previous  condition  of  servitude,"  it  may 
vest  the  election  of  the  most  numerous  branch  of  its  l^is- 
lature  in  a  little  oligarchy,  qualified,  if  it  so  pleases,  by  a  very 
hi^  property  or  other  exacting  qualification.  Manhood  suf- 
frage in  this  country  rests  upon  no  guarantee  that  the  states 
may  not  at  any  time  set  aside. 

At  the  moment  the  old  Congress  was  completing  at  New  Dtuh  <a  tbe 
York  this  great  compact  involving  the  future  of  slavery,  the  ***  c^v*^ 
Convention  at  Philadelphia  was  in  the  midst  of  the  death- 
grapple  between  the  larger  and  smaller  states  as  to  the  organ- 
ization of  the  two  branches  of  the  new  federal  legislature. 
From  that  time  onward  the  mildly  sovereign  body  of  the  Con- 
federation, having  now  performed  its  last  and  by  far  its  most 
notable  legislative  act,  began  to  dwindle  in  public  interest. 

'  GtingYickWoP.Hopkiiu,  118         *  See  The  Origin  and  Grtmlk  ef 
U.S.  356;  FoiikYimTi]«  v.  United     tte  £«(Kfik  CoiuiiMie)),  U,  331. 
States,  149  U.S.  698,  and  other  caMt. 
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It  really  performed  its  last  important  function  when,  after  the 
reading,  on  September  38,  of  the  report  from  the  Federal  Con- 
vention, it  transmitted  the  result  of  its  labors  to  the  several 
state  executives,  to  be  by  them  submitted  "to  a  convention  of 
ddegates,  chosen  in  each  state  by  the  people  thereof,  under 
the  recommendation  of  its  legislature  for  their  assent  and  rati- 
fication. " '  Madison,  after  completing  his  labors  at  I^iladd- 
phia,  resumed  his  seat  in  Congress  on  October  8 ;  and  when  he 
was  joined  for  a  time  by  Alexander  Hamilton  on  February  33, 
1788,  they  were  the  only  men  of  note  in  the  body.  After  linger- 

Pused  fti  lut    ing  through  the  summer,  it  passed  its  last  act  on  October  10. 

lands'*"  "  Only  two  members  attended  on  November  3,  From,  that  tune 
onward  "a  few  members  would  have  their  names  recorded 
as  present  each  day.  On  March  2  (1789),  Philip  Pell  of  New 
York  attended  alone,  and  the  Congress  was  dead.  It  was  never 
adjourned,  and  had  no  formal  dissolution.  The  faithful  secre- 
tary, Charles  Thompson,  wrote  the  last  entry  in  the  Journal, 
and  he  and  the  forgotten  Mr.  Pell  were  the  sole  spectators 
of  the  end.  People  had  foi^gotten  that  the  Congress  still  lin* 
gered,  for  attention  was  concentrated  upon  the  new  Congress 
called  to  meet  March  4th. "  *  And  here  it  should  be  said  that 

The  Ohio         before  the  old  order  of  things  passed  away  "the  Ohio  Com- 

^^""'•°'"  pany  "  —  whose  ot^anization  b^^an  in  January,  1786,  with  the 
invitation  published  by  Putnam  and  Tupper  in  the  newspapers 
of  Massachusetts  to  all  who  desired  to  unite  for  purchasing 
and  colonizing  a  large  area  between  the  Ohio  and  Lake  Erie 
—  was  prepared  at  a  meetii^  of  subscribers  held  on  March  8, 
1787,  at  Boston,  to  elect  Parsons,  Putnam,  and  Cutler  direct- 
ors, in  order  that  they  might  draft  a  memorial  '  to  Coi^ress 
for  a  purchase  of  lands  adequate  to  the  wants  of  the  under* 
taking.  With  matters  thus  arranged  beforehand,  the  agents 
of  the  Ohio  Company,  so  soon  as  the  Ordinance  of  1787  was 
passed,  rapidly  settled  the  terms  of  a  sale  with  the  United 
States,  substantially  on  the  basis  of  the  report  of  Carrington.* 
>  Journals  ef  Ompest,  iv,  782.  tiinth,  17S7.  Referred  to  Mr.  Car- 
'  Gaillard  Hunt,  £^e  ^  ifodtton,  rington,  Mr.  King,  Mr.  Dane,  Mr. 
p.  168.  Madison,  Mr.  Beiuan.    Acted  oa 

■  The  memotiat,  in  the  handwrit-      July  33, 1 787.  See  committee  book." 
ing  of  ParwDB,  ia  indorsed,  "  Me-      Vol.  xU,  Papers  of  tie  Old  Conpett; 
morial  of  Samuel  H.  Parvons,  agent      ytA.  viii,  aafi,  of  the  Memorials. 
of  the  assodators  for  the  purchaae         *  Cf.   Jottmait  qf  Coitpest,   iv, 
of  lands  on  the  Ohio.    Raul  May      Appendix  17. 
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Old  soldiera  of  the  best  character  whom  the  war  had  impover- 
ished were  ready  to  go  at  once.  "No  colony  in  America," 
said  Washington,  "was  ever  settled  under  such  favorable  cir- 
cumstances as  that  which  has  just  commenced  at  Muskingum. 
Information,  property,  and  strength  will  be  its  characteri»- 
tics."  >  In  its  petition  the  Ohio  Company  asked  for  nothiog 
better  than  that  its  settlers  shoukl  be  "under  the  immediate 
government  of  Congress  in  such  mode  and  for  such  time  as 
Congress  shall  judge  proper." 

In  a  notable  speech  delivered  in  1839,  Damd  Webeto'  said:  WcbAt^ 
"At  the  foundation  of  the  constitution  of  these  new  north-  *°™'"' 
western  states,  we  are  accustomed,  sir,  to  praise  the  lawgivers 
of  antiquity ;  we  help  to  perpetuate  the  fame  of  Solon  and 
Lycui^us ;  but  I  doubt  whether  one  angle  law  of  any  lav^ver, 
ancient  or  modem,  has  produced  effects  of  more  distinct, 
marked,  and  lasting  character  than  the  Ordinance  of  1787."  ' 
While  Madison  warmly  commended  the  Act,  he  said  that  Con-  M«d6»o'i 
gresB  did  it  "without  the  least  color  of  constitutional  author- 
ity," —  as  the  Articles  of  Confederation  contemplated  no  occa- 
sioQ  for  such  an  assertion  of  sovereignty,  and  as  the  Ordinance 
was  never  submitted  to  the  states  for  ratification.  "A  great 
and  independent  fund  of  revenue,"  said  Madison,  "is  passing 
into  the  hands  of  a  single  body  of  men,  who  can  raise  troops 
to  an  indefinite  number,  and  appropriate  money  for  their  sup- 
port for  an  indefinite  period  of  time."  Apart  from  the  sound- 
ness or  unsoundness  of  such  views,  these  unointrovertible  facts 
stand  out  as  the  most  remarkable  in  our  constitutional  his- 
tory. The  greatest  of  the  slaveholding  states  really  won  the 
Northwest  from  Great  Britain  during  the  war  of  the  Revolu- 
tion; when  she  ceded  it  on  March  i,  1784,  "Virginia  gave  up  MiBiida'i 
a  munificent  and  princely  tenit»ry  of  which  she  was  actually  °''™  ^*^ 
in  possession."  Instantiy  her  leading  statesman  in  Coi^ress, 
Jefferson,  proposed  a  form  of  territorial  government  to  be  based 
on  the  stipulation  "that,  after  the  year  1800,  there  shall  be 
neither  slavery  nor  involuntary  ser^dtude  in  any  of  the  said 
states,  otherwise  than  in  punishment  of  crimes,  whereof  the 
party  sh^l  have  been  convicted";  in  1787  the  Ordinance  was 
passed  with  that  stipulation  as  its  corner-stone,  thesame  having 

'  Spark*.  Ik,  385. 

•  See  Benton'*  Tkirty  Ytari'  Vim,  i,  134. 
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been  put  into  it  by  amaidment,  after  the  first  reading,  at  the 
suggestion  of  the  Southern  States,  which  voted  for  it  unanim- 
ously.  As  Pennsylvania  and  three  states  of  New  England  were 
absent,  the  passsage  of  the  Ordinance  without  the  votes  of  the 
Southern  States  was  an  impossibility.' 
The  NoRlmNt       How  can  the  fact  be  explained  that  tke  slaveholding  South 
{j^^^l^^     thus  deliberately  dedicated  to  the  cause  of  freedom  the  vast 
bcsdoB.  domain  out  of  which  five  great  states  were  to  arise?  What 

was  the  infiuence   that  induced  Virginia,  after  dedicating 
this  princely  heritage  to  the  new  nationality,  to  fwopoae  that 
her  own  citizens  should  not  be  permitted  to  settle  within 
its  limits  if  they  took  their  slaves  with  them?  The  answer, 
and  the  only  one,  has  been  given  by  a  clear-visioned  and 
unsectional  N'orthem  historian.   John  Fiske*  hit  the  mark 
jcSenoo'i        when  he  said:  "It  was  not  the  nomenclature  that  stood 
^1^1^      in  the  way  of  Jefferson's  scheme,  but  the  wholesale  way  in 
■bincy.  which  he  tried  to  deal  with  the  slavery  question.  He  wished 

to  hem  in  the  probable  extenmon  of  slavery  by  an  impassable 
barrier,  and  accordingly  he  not  only  provided  that  it  should 
be  extinguished  in  the  Northwestern  Territory  after  the  year 
1800,  but  at  the  same  time  his  anti-slavery  ardor  led  him  to 
try  to  extend  the  national  domain  southward.  He  did  his  best 
to  persuade  the  legislature  of  Virginia  to  crown  its  work  by 
giving  up  Kentucky  to  the  United  States,  and  he  urged  that 
North  Carolina  and  Georgia  should  also  cede  their  western 
territories.  As  for  South  Carolina,  she  was  shut  in  between  the 
two  neighboring  states,  in  such  viae  that  her  western  daims 
were  vague  and  barren.  Jefferson  would  thus  have  drawn  a 
north-and-south  line  from  Lake  Erie  down  to  the  Spanish 
border  of  the  Floridas,  and  west  of  this  line  he  would  have  had 
all  n^:ro  davery  end  with  the  eighteenth  century.*  The  policy 
(rf  restricting  slavery,  so  as  to  let  it  die  a  natural  death  within 
a  namnriy  confined  area,  —  the  policy  to  sustain  irtitch  Mr. 
Lincoln  was  elected  Pre^dent,  in  i860,  —  was  thus  first 

'  Such  ii  Bancroft's  tetdmony,  fied,  not  only  becatue  of  'defereoce 

U,  113,  115-116.  to   Southern   delegates,*   but    'be- 

*  The  Critical  Period,  19B.  cause  our  Northern  bretfuen,  beiiig 

'  "The  pasnge  relating  to  the  considerable  cnrrieis  of  alavei  to 

slave  trade  iras  stricken  out  from  others,  were  a  little  aenutive  on  that 

the  original  draft  of  the  I>eclaTation  pcnnt.'  —  Ed."   Johnston,  Awt.  Pei. 

of  Independence,  as  Jefferson  testi-  Hist.,  p.  45,  note  i,  (Woodbum  ed.) 
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definitely  outlined  by  JeSeraon  in  1784.   It  waa  the  pdicy 
of  forbiddii^  slavery  in  the  national  territory.  Had  this 
policy  lucceeded  then,  it  would  have  been  an  ounce  of  pre-  it  (lOed 
vention  wtath  many  a  pound  of  cure.    But  it  failed  because  ^^w^|», 
of  its  largeness,  buause  it  had  too  many  elements  to  deal 
with." 

Its  first  effort,  hoirever,  was  completely  successful.  Jefferson 
—  supported  by  the  strong  anti-slavery  feeling  existing  in  Vir- 
pnia  and  Nordi  Carolina  at  the  close  of  the  e^teenth  cen- 
tury—  was  able,  with  the  help  of  such  men  as  George  Mason, 
Grayson,  and  Chancellor  Wy^e  (who  emancipated  his  slaves 
tcpwards  the  close  of  his  life),  to  induce  the  South  to  dedicate 
the  Northwestern  Territory  to  freedom.  But  after  the  line  was 
once  drawn,  after  the  Union  was  once  divided  into  two  great 
areas,  -~  the  one  dedicated  to  slavery,  the  other  to  freedom,  — 
the  irrepressible  conflict  became  inevitable.  Out  of  that  OHidi-  Tfai  iini««- 
tioaof  things  grew  up  a  contest  between  the  free  and  the  slave  "^^o"^''^- 
statea  for  control  of  the  Government,  the  South  irishing  to 
attend  the  area  of  slavery  by  the  admission  of  new  slave  states, 
the  N<»-th  seeking  to  confine  the  institution  to  the  localities 
in  which  it  already  eidsted,  while  the  Abolitionists  of  the 
North  wished  to  extinguish  it  altogether. 

From  the  time  "the  compromises"  were  entered  into  in  the  A  lUve  tat» 
Federal  Convention  of  1787,  the  oppodng  forces  rested  on  their  !!^*(S* 
anna  under  a  rule  which  admitted  a  slave  state  and  a  free  by  tnm. 
state  by  turns,  so  as  to  preserve  the  balance  of  power  in  Con- 
gress as  the  new  Constitution  had  fixed  it  at  the  outset.  The 
first  impulse  of  the  Convention  was  to  admit  only  those  new 
states  "  lawfully  arising  within  the  limits  of  the  United  States," 
with  the  consent  of  two  thirds  of  each  House  of  Coi^ress. 
Gouvemeur  Morris  widened  that  idea,  however,  when  he  pro- 
posed that  "new  states  may  be  admitted  by  the  leg^lature 
into  the  Union,"  with  the  clear  understanding  that  a  majority 
vote  might  introduce  foreign  territory  as  a  state  into  the 
Union.  But  when  Maryland  moved  to  grant  uniimited  l^is-  introdnctka 
lative  power  to  dismember  old  states, she  was  supported  only  "^J?'^ 
by  Delaware  and  New  Jersey.  In  order  to  remove  from  Ver- 
mont the  necesnty  of  applying  to  New  York  for  consent  to 
enter  the  Union,  for  the  reason  that  she  had  once  beoi  included 
vithin  her  "limits,"  that  word  was  supplanted  by  the  word 
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"jurisdictioQ,"  which  obviated  the  difficulty.'  Thus  the  way 
was  opened  (or  the  entry  of  the  6rBt  new  state,  Vermont,  in 
1791. 
The  fint  From  the  first  census,  taken  the  year  before,  we  learn  that 

li^^'^'     the  population  of  the  United  States  was  3,929,326,  in  which 
daves.  were  included  697,681  slaves.  Of  that  total,  Virginia  possessed 

393,637.  Next  came  South  Carolina,  closely  followed  by  Mary- 
land and  North  Carolina.*  As  originally  established  in  the  col- 
onies, slavery  everywhere  existed  by  custom  and  not  by  law. 
The  state  statutes  subsequently  passed  on  the  subject  simply 
r^^ulated  a  preexisting  relation.  While  the  slaves  had  come 
as  chattels,  and  not  as  persons  having  a  standing  in  law,  which 
fastened  the  condition  upon  thdr  children,  their  status  was  not 
defined  in  such  abject  terms  by  the  new  Constitution.  In  it 
"Penoubeld  slaves  were  described  as  "persons  held  to  service  or  labor, 
^J^T?""  under  the  laws  of  any  state."  They  were  thus  reo^oized  as 
persons  from  whom  the  positive  laws  of  some  of  the  states 
withheld  personal  rights  for  the  time  bdng.  In  response  to  that 
feetii^,  most  of  the  Northern  States  were  already  on  the  way 
toward  the  abolition  of  slavery.  Vermont  never  permitted  it. 
Massachusetts  had  eliminated  it  by  a  judicial  decree  that  held 
it  was  in  conflict  with  her  new  constitution  of  1780.  While 
Gndul  other  states  north  of  Virginia  finally  abolished  it,  it  was  done 

■iftvoy  in         "'^  gradually  that  in  i860  a  last  remnant  survived  in  the  form 
Um  North.        of  eighteen  apprentices  for  life  in  New  Jersey.    Moving  in 
harmony  with  the  Wilberforce  pro[>aganda  against  the  slave 
trade,  the  Constitution  had  fixed  1808  as  the  certain  limit  of  its 
life;  and  by  1804  all  of  the  states  had  passed  laws  forbidding 
the  importation  of  slaves  from  abroad.  When  South  Carolina 
repealed  such  an  act.  Congress,  in  1804,  would  have  imposed 
the  ten  dollars  tax  at  once,  but  for  assurances  that  in  due  time 
the  prohibiting  act  would  be  renewed. 
Adadaaka  of         Such  were  the  general  conditions  existing  at  or  about  the 
VennoDi; iTttt.  (j,„g  qJ  jjjg  ajnuasion  of  Vermont,  —  "the  New  Hampshire 

*  Uadison  Papers,  a,  794,  861,  manuscript  returns  shows  that  thei« 

903,    1334,    1340;   iii,    1456,    1458,  never  were  any  slaves  in  Vermont. 

1463,  1558,  1589,  ifiao.  The  or^nal  error  occurred  in  pre- 

■  See  A    Century  t^  Populatiim  parity  the  results  for  publication. 

Growth  1*  the   United  Stales,  ijgo-  when  16  persons,  returned  as  'fite 

rpoo,  p.  47.  There  it  is  stated  that  colored,'  were  clasdBed  aa  'slave' " 
"an    examination  of  the  original 
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grants,"  —  territory  which  both  New  Hampshire  and  New 
York  had  claimed.  While  the  admission  of  Vermont  was  being 
discussed  in  the  old  Congress  in  1783,  Madison  said  that  the 
oppoation  to  it  which  came  from  Virginia,  North  Caitdina, 
South  Carolina,  and  Georgia  was  based  on  these  grounds: 
"  1st.  An  habitital  jealousy  of  a  predominance  of  Eastern  inter- 
est, snd.  The  opposition  expected  from  Vermont  to  Western 
claims.  3rd.  The  inexpediency  of  admitting  so  unimportant  a 
state  to  an  equal  vote  in  deciding  on  peace,  and  all  the  other 
grand  interests  of  the  Union  now  depending.  4th.  The  inBu- 
ence  of  the  example  on  a  premature  dismemberment  of  the 
other  states."  '  Such  considerations,  potent  in  their  influence 
on  the  politics  of  the  old  Congress,  were  now  overruled;  and 
Vermont,  the  only  state  that  had  never  permitted  slavery,  a 
state  soverdgn  and  independent  durii^  the  Revolution,  was 
admitted  in  1791,  as  such,  and  not  as  formed  out  of  any  other 
state.  Thus  a  precedent  was  made  for  the  admission  at  a  later  Precedent  tac 
time  of  Texas,  which  had  established  its  independence,  and  was  Ij^^y""  *'' 
admitted  into  the  Union,  despite  the  fact  that  it  was  not  carved 
out  of  the  territory  of  any  state  beloi^ng  thereto.  As  large 
areas  of  foreign  territory  were  to  be  purchased,  it  was  import- 
ant to  settle  the  fact  that  independent  commonwealths  exist- 
ing or  built  up  thereon  could  be  admitted  into  the  Union  as 
states.  The  yoke-fellow  of  Vermont  was  Kentucky,  admitted  Eentt^ 
in  1793,  with  a  slave  population  estimated  in  1790  at  12,430,  in  1793. 
out  of  a  total  of  73,677.  To  the  jurist  the  admission  of  Ken- 
tucky is  of  special  interest  because  of  the  compact  entered 
into  between  X^gima  and  Kentucky,  which  provided  that  all 
private  rights  and  interests  in  lands  within  Kentucky,  derived 
from  the  laws  of  Virginia  prior  to  the  separation,  should  remain 
"valid  and  secure"  under  the  laws  of  Kentucky,and  should  be 
detennioed  by  the  laws  existing  on  December  18, 1789,  in  ^r- 
ginia.  Thus  by  compact,  authorized  by  Article  I,  Section  10, 
Clause  3,  of  the  Constitution,  a  mother  state  has  been  able  to 
perpetuate  a  part  of  her  code  of  land  law  in  a  younger  state 
formed  from  her  domain,'  The  admission  of  Tennessee  in  1796  J^^o^ 
was  counterbalanced  by  the  admission  of  Ohio  in  1803,  —  the  1803. 

*  Madison  Paptrs,  1, 133.  United  Ststn,  in  which  the  con- 

'  The  author  is  now  eiqiaged  ia      atructian  of  that  compact    is  an 
a  case  in  the  Supreme  Court  of  the     important  factor. 
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former  bang  carved  from  the  slave  soil  of  N<Mtb  Ceirc^ioa,  the 
tatter  from  the  free  scril  of  the  Northwest  Territory,  which  thus 
contributed  its  first  state. 
Lodriuft  Durii^  the  ten  years  that  were  to  intervene  before  another 

l^^***^  state  was  admitted,  the  famous  Louisiana  Purchase,  made  by 
Jefferson  from  Napoleon  in  1803,  doubled  the  national  domain 
by  an  addition  of  1,124,685  square  miles,  and  secured  to  us  the 
free  navigation  of  the  Missisuppt,  whidi  French  and  Spanish 
intrigiie  had  demonstrated  as  essential  to  the  retention  of  the 
permanent  loyalty  of  the  West.  From  the  end  of  the  Revolu- 
tionary War  down  to  about  1835,  the  dai^r  of  European 
aggression  was  a  serious  factor  in  the  politics  of  this  a>untry. 
Out  of  that  danger  grewthe  famous  Monroe  Doctrine,  des^ned 
to  protect  us  as  far  as  possible  from  such  complications.'  Con- 
stitutional lawyers  of  to-day  do  not  consider  seriously  Jeffer- 
jdioKa'i  son's  mental  difficult  as  to  the  right  of  this  government  to 
^^^  acquire  new  territory  and  to  carve  new  states  out  of  the  same. 
In  seiring  a  great  opportunity,  which  gave  us  a  real  pla(%  in  the 
family  of  nations,  he  did  well  to  ignore  a  doubt  that  should 
never  have  eadsted.*  The  purchase  was  a  brilliant  act  of 
diplomacy.  "Hie  news  of  the  transfer  of  Louisiana  was  like 
a  thunder-stroke  for  the  cabinet  at  Madrid,  who  then  per- 
oetved  the  enormous  fault  it  had  committed  in  sacrificing  the 
safety  of  Mexico.  Florida,  enclosed  on  both  sides  by  the  United 
States,  was  separated  in  the  middle  from  the  Spanish  domin- 
ions, and  would  fall  on  the  first  occasion  into  the  hands  of  its 
Idtaof  neighbors."*  No  other  event  in  our  national  history  has  done 

"J^J^  more  to  promote  the  idea  of  nationality  than  this  purchase, 
made  by  the  leader  of  the  states'  rights  school,  in  disregard  of 
his  own  principles.  The  purchase  of  this  territory  beyond  our 
original  limits,  and  the  carving  out  of  it  of  new  states  armed 
with  the  power  to  determine  their  own  institutions,  whetber 
they  should  be  slave  or  free,  led  to  a  new  i^iase  of  the  slavery 
at  the  tntj  controversy,  and  to  the  final  triumph  of  the  congresuonal  and 
of  tS03.  national  powers  arrayed  against  it.  Article  m  of  the  treaty  of 

'  Sec  Taylor'*  Itiieniationai  Pub'  tion  to  acquire  and  hold  auch  terri- 

tie  Law,  140-153,  416-418.  tary,  tee  Downem  «.  Btdwell,   i8a 

*  As  to  the  rights  of  the  Houk  U.  5.  344. 

of  Repretentatives  when  a  puicbaae  >  Johnston,  Am.  PoUHeal  Hittorj, 

is    made  of  fore^  territory,  aee  part  i,  p.  365. 
Ibid.  39a.  As  to  the  right  of  Um  na- 
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April  30,  1803,  provided  that  "the  inhabitants  of  the  ceded 
territory  shall  be  incorporated  in  the  Union  of  the  United 
States,  and  admitted  as  soon  as  poesible,  according  to  the 
principles  of  the  Federal  Constitution,  to  the  enjoyment  of  all 
rights,  advant^ea,  and  immunities  of  citizens  of  the  United 
States;  ^"'^  in  the  mean  time  theyshall  bemaintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty,  property,  and  the 
rdigion  which  they  profess."  An  Actwas  approved  on  October 
31,  1803,  "to  enable  the  President  of  the  United  States  to 
take  possesion  <^  the  territwy  ceded  by  France  to  the  United 
States  by  the  treaty  concluded  at  Paris  on  the  30th  of  April 
last,  and  for  the  temporary  govenmient  thereof."  On  March 
06, 1804,  an  Actwas  passed  dividing  the  "Province  of  Lotiisi-  pTOTtnce  erf 
ana"  into  Orleans  Territory  on  the  south  and  the  District  of  J^^^ 
Loui^ana  to  the  north.  That  Act  extended  over  the  Territory 
of  Orleans  a  lai^  number  of  the  general  laws  of  this  country, 
and  provided  a  form  of  government,  for  the  purposes  of  which 
the  District  of  Louisiana  was  attached  to  the  Territory  of  Indi- 
ana, which  had  been  carved  out  of  the  Northwest  Territory. 
The  territorial  government  of  Orleans,  with  the  exception  of  the 
prohibition  of  davery,  was  a  substantial  copy  of  the  colonial 
ByBtem  cs^ated  by  the  Ordinance  of  1787.  On  March  a,  1805, 
an  Act  was  approved  whose  first  section  expressly  provided 
^t  the  Territory  of  Orleans  "shall  be  entitled  to  and  enjoy 
all  the  r^hts,  privileges,  and  advant^es  secured  by  the  said 
ordinance,  and  now  enjoyed  by  the  people  of  the  Mississippi 
Territory,"  to  which  it  had  been  attended.'  The  upper  part 
of  the  Pro^dnce  of  Louisiana,  described  in  the  Act  of  March  36, 

1804,  as  the  EHstrict  of  Louisiana,  and  in  the  Act  of  March  3, 

1805,  as  the  Territory  of  Louiriana,  was  organized  as  the  Terri- 
tory of  Missouri  on  June  4,  1813.*  By  that  Act,  although  the  Tcniiay 
Ordinance  of  1787  was  not  in  express  terms  extended  over  the  Jj^^^ 
temtory,  —  probaUy  on  aca)unt  of  the  slavery  agitation,  —  June  4,  tsia. 
the  inhabitants  were  accorded  substantially  all  the  r^hts  of  the 
inhaUtants  of  the  Northwest  Territory.   By  the  9th  section 
citizenship  was  in  effect  recognized,  while  the  14th  contained 

an  attended  declaration  of  the  rights  secured  to  the  people  of 
the  territory.  When  the  Americans  took  possesion  in  Decem- 

>  Sut.  at  Luge,  p.  550,  ctaap.  38.      Dowoei  p.  Bidvell,  tto  U.  S.  337- 
*  Ibid.,  p.  743,  chap.  95-  See  also     334. 
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ber,  1803,  Laussat,  the  French  colonial  prefect,  declared  that 
justice  was  then  administered  "worse  than  in  Turkey."  But 
an  improvement  followed  the  new  dominatiou;  and  in  1808 
avflcode         the  territorial  le^slature  in  Orleans  adopted  a  dvil  code, 
^^  *"  based  to  a  con^derable  extent  on  the  Code  Napoleon.'  Wthin 

Nftpol&M.  the  vast  territory  thus  acquired  the  new  masters  found  slavery 
already  established  by  custom  recognized  by  French  and 
Spanish  law,  and  as  Congress  tacitly  recognized  existing  con- 
ditions  by  faihng  to  disturb  them,  slavery  continued  to  be 
legal,  and  became  universal.  Here  attention  should  be  directed 
to  a  serious  confusion  of  thought  into  which  an  eminent  writer 
on  this  subject  has  fallen  from  a  failure  to  understand  what 
really  constitutes  poative  law.  Alexander  Johnston,  in  his 
"Political  History,"  has  eaid:  "  It  may  be  laid  down  as  a  fun- 
damental proposition,  that  negro  slavery  in  the  colonies  never 
posted  or  was  originally  established  by  law,  but  that  it  rested 
wholly  on  custom.  The  dictum,  so  often  quoted,  that  slavery, 
b^g  a  breach  of  natural  right,  can  be  valid  only  by  positive 
law,  is  not  true:  it  is  rather  true  that  slavery,  where  it  existed, 
being  the  creature  of  custom,  required  positive  law  to  abolish 
Poddve  Uw  or  control  it."  *  It  is  now  well  settled  that  from  its  organiza- 
^'^'^  tion  the  state,  by  express  or  tadt  recognition,  adopts  as  laws, 

not  only  the  rules  of  equity  but  the  entire  body  of  customs  that 
come  up  to  a  certain  standard  of  general  reception  and  useful- 
ness, in  the  absence  of  any  specific  rule  of  written  law.  Hol- 
land has  summed  up  the  whole  matter  in  the  statement  that 
"the  humblest  village  custom  is  a  law  which  complies  with  the 
requirement  of  being  enforced  by  the  soverdgn."  *  In  other 
words,  any  pre&dsting  custom  which  the  state  tacitly  recog- 
nizes and  enforces  by  its  sovereign  authority  is  positioe  law. 
OrieuuTenf-  In  1810  Louisiana  was  called  "Orleans  Territory,"  the  name 
w^ttatcit^  "Louisiana  Territory"  beio^  then  applied  to  the  remainder  of 
the  Louisiana  Purchase,  still  unorganized.  By  an  Act  of  Con- 
gress  of  1811  the  inhaMtants  of  the  former  were  authuued 
to  form  a  constitution,  with  the  view  to  the  establishment  of 
a  state  government.  The  constitution  of  1813  was  framed  and 
adc^ted;  and  in  April  of  that  year  Congress  passed  an  Act 
admitting  Louiaana,  as  a  slave  state,  into  the  \imoa. 

>  Cf.  Taylor,  rt«Sn0ne<^/wH>-         ■  Holland,     Jumpmdaiee,     51; 
pnuUaet,  164-165,  174.  Taylor,    The  Seiemn  of  Jmrispmd- 

*  Am. Political Hislory,paita,p.L      raco,  318.   ..  ^ - 
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The  general  colonial  scheme  embodied  in  the  Ordinance  of  Colonial 
1787,  excepting  only  the  anti-slavery  clause,  waa  the  model  J^^^idd. 
upon  which  all  the  territories  were  subsequently  organized. 
On  August  7, 1789,  an  Act  of  Congress  was  passed  recognizing 
and  confirming  the  Ordinance  with  such  slight  modifications 
as  were  necessary  to  make  it  conform  to  the  new  powers  of  the 
Presidoit  and  Senate.  When  the  territory  south  of  the  Ohio 
came  to  be  oi^ianized,  stipulations  were  of  course  made  by  the 
cedii^  states  that  slavery  should  not  be  prohibited.  Id  the 
organization  of  the  five  states  north  of  the  Ohio,  the  privil^ies 
granted  by  the  Ordinance  were  embodied  in  their  constitu- 
tions, usually  in  a  bill  of  rights.  So  rapid  was  the  growth 
of  population  in  the  Northwest  Territory  that  Congress,  in 
1800,  divided  it,  the  line  running  north  from  the  junction  of  the 
Kentucky  with  the  Ohio,  all  west  of  which  was  to  be  known 
as  the  Indiana  Territory.  In  that  new  division,  in  1802,  a  con- 
vention, presided  over  by  V^^liam  H.  Harrison,  attempted  to  Mtrnptto 
legalize  slavery,  throu^  a  memorial  to  Congress  asking  a  ^'^^^^''*'' 
temporary  suspension  of  the  sixth  article.  But  a  select  com-  Tenitioy. 
mittee,  with  John  Randolph  as  chairman,  reported  that  such 
action  would  be  both  dangerous  and  inexpedient.  While  in 
1805-07  successive  resolutions  to  the  same  effect  from  Gov- 
ernor Harrison  and  the  territorial  leg^ature  were  respectfully 
considered,  the  matter  was  brought  to  an  end  by  an  adverse 
report  from  a  new  committee  in  November,  1807.  Thus  it  was 
settled  that  Indiana  was  to  be  admitted  as  a  free  state,  as 
shewason  April  19, 1816.  Ohio  had  been  erected  intoasepar-  AdmtttcdM 
ate  territory  in  1800;  and  Illinois  was  set  off  in  1809,  leaving  l^****^ 
Indiana  Territory  with  its  present  boundaries.  An  Act  of  Con- 
gress was  passed  April  7,  1798,  organizing  the  Territory  of 
Mississippi,  —  its  southern  boundary  being  parallel  31  de- 
grees, its  northern  a  line  due  east  from  the  mouth  of  the  Yazoo 
to  the  Chattahoochee.  As  this  territory  had  been  annexed 
by  the  British  King  to  West  Florida,  it  was  claimed  as  common 
property  by  the  Congress  of  the  Confederation  under  the 
treaty  of  peace  of  1783.  As  Spain  by  the  treaty  of  1795* 
abandoned  all  claims  to  this  part  of  the  territory,  it  was 
organized  under  the  Act  of  1798,  desfute  Gecngia's  opposing 

>  Ab  to  the  boundariet  fixed  by      Real,  Oct.  37,  1795,  tee  Fuller,  Tie 
tbe  treaty  ngned  at  Son  Lorenzo  el      Purchase  ^  Florida,  73  tq. 
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d^nis,  which  were  finally  adjusted  by  comnuseionen  under  the 
Act  of  April  34,  1802.  It  waa  then  arranged  that  Georgia  vas 
to  cede  all  her  western  claims  for  a  substantial  consideration; 
all  previous  titles  were  to  hold  good ;  and  ^veiy  was  not  to  be 
prohibited  in  the  new  territory.  Aft«- that  £^reement  had  been 
ratified  by  Georgia  and  the  United  States,  the  ceded  territory 
was  added  to  the  Mississippi  Territory  by  Act  of  March  27, 
1804,  subject  to  a  provision  for  the  extinguishment  of  Indian 
titles  in  Georgia,  by  the  United  States.  In  i8i3  American 
troops  occujned  Spanish  West  Florida,  and  the  district  east 
of  Peari  River  and  south  of  latitude  31  degrees  was  added  to 
the  MississipiM  Territory,  which  was  divided  by  die  present 
line  between  Alabama  and  Mississippi  in  1817.  On  Decem- 
ber 10  of  that  year  Mississippi  was  admitted  as  a  dave  state. 
The  statement  made  heretofore  that  Indiana  was  admitted  as 
a  free  state  must  be  attended  with  the  explanation  that  in 
1807  her  legislature  enacted  laws  permitting  the  owners  of 
slaves  to  bring  them  into  the  territory,  register  them,  and 
hold  them  to  service  under  a  certain  kind  of  contract  specially 
devised  for  that  purpose.  Illinois,  beii^  then  a  part  of  Indiana 
Territory,  lived  on  under  those  laws  until  her  adtnis^on  as 
a  state  in  1818,  when  she  provided  in  her  constitution  that 
"existing  contracts"  should  be  valid.  Finally  in  l833  an  anti- 
slavery  man  was  elected  governor;  and  the  result  of  a  vote  in 
1823—34  was  the  abolition  of  future  contracts  for  service  made 
out  of  the  state,  or  for  more  than  one  year.  Gradually  the  dis- 
guised slavery  thus  created  by  contract  was  abolished  in 
both  states.  On  March  3,  1819,  an  Act  was  passed  "to  enable 
the  people  of  Alabama  Territory  to  form  a  constitution  and 
state  government,"  and  on  December  14  of  that  year  she  was 
adnutted  as  a  slave  state.  The  settiement  of  Maine  goes  back 
to  l6a6,  when  both  Alexander  and  Gorges  were  granted  lands 
by  the  Plymouth  Company,  the  latter  receiving  in  1639  a 
royal  charter  to  rdnforce  his  claims.  As  Charies  I  favored  the 
Gorges  heirs  against  Massachusetts,  whose  power  over  Maine 
had  been  in  abeyance  for  some  years  prior  to  1668,  that  state, 
in  1678,  in  order  to  strengthen  its  hold,  bought  off  the  Gorges 
claimants.  When  the  Revolution  of  1688  broi^ht  to  Massa- 
chusetts a  new  charter,  it  so  enlarged  her  territory  southward 
as  to  take  in  all  Plymouth,  and  eastward  as  to  embrace  Maine 
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(Sagadahoc)  and  Nova  Scotia.  Henceforth  Maine,  including  Ualoe 
Sagadahoc,  that  is  all  land  eastward  to  the  Saint  Croix,  re-  ^J^J^ 
mained  a  part  of  Massachusetts  until  March  15,  i8ao,  when 
it  was  admitted  as  a  free  state.*  The  prdude  to  that  event 
was  the  "Ohio  fever"  of  1815-16,  by  which  the  state  lost 
fifteen  thousand  of  its  population.  By  that  time  the  question 
of  separation  had  beomM  a  party  issue,  the  Federalists  up- 
holding the  claims  of  Massachusetts,  the  Republicans  contend- 
ing for  independence. 

A  brief  and  consecutive  review  has  now  been  made  of  the  The  uiamni 
incorporation  into  the  Union  of  the  ten  new  states  —  five  free  J^^*"""^ 
and  five  slave  —  that  preceded  the  admission  of  Missouri. 
As  we  look  upon  the  hostile  array,  with  Vermont,  Ohio,  In- 
diana, Illinois,  and  Maine,  on  the  one  hand,  and  Kentucky, 
Tennessee,  Louisiana,  Mississippi,  and  Alabama  on  the  other, 
it  ia  hard  to  put  atdde  this  weighty  statement:  "The  conven- 
tion of  1787,  whose  work  and  plans  were  mainly  confined  to  the 
frii^  of  states  along  the  Atlantic  Coast,  had  really  jmned  two 
nations,  a  slaveholding  nation  and  one  which  only  tolerated 
slavery,  into  one;  but  the  union  was  phyucal,  rather  dian 
chemical,  and  the  two  sections  retained  distinct  interests,  feel- 
ings, and  peculiarities.  As  both  spread  beyond  the  Alleghan- 
ies  to  the  west,  the  broad  river  Ohio  lay  in  waiting  to  be  the 
natural  boundary  between  the  states  in  which  slavery  should 
be  l^al  and  those  in  which  it  should  be  illegal.  When  the  tide 
of  emigration  began  to  pour  across  the  Mississippi  and  fill 
the  Louisiana  Purchase,  the  dividing-line  was  lost  and  the  con- 
flict became  inevitable."*  Jefferson,  who  brought  to  us  the  new  Jeflcnoa'i 
arena  of  conflict,  clearly  foresaw  what  that  conflict  was  to  be,  '°f*<"J'>'»' 
He  wrote:  "The  Missouri  question  is  the  most  portentous 
which  has  ever  threatened  the  Union.  In  the  gloomiest  hour 
of  the  Revolutionary  War  I  never  had  apprehensions  equal  to 
those  I  feel  from  this  source."  His  eagle  eye  could  not  fail  to 
see  that  in  the  new  realm  beyond  the  Misussippi  the  battie  for  Bmttle  fot 
slavery  was  to  be  fought  and  lost.  Reference  has  been  made  Sj^te«md 
already  to  the  organization  of  the  upper  part  of  the  Loui^ana  theM 
Purchase  into  the  Territory  of  Missouri  by  the  Act  of  June  4, 
1813,  whose  sixteenth  section  recognized  the  custom,  validated 

'  Cf .  Andrews,  Hisl.  of  Ike  U.  S.,         ■  Johnston,  A  m.  PMieal  Hiilory, 
*<  ^  46>  75>  8i-  part  U,  p.  110. 
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by  French  and  Spanish  law,  upon  which  slavery  rested,  by  con- 
dnuing  the  territorial  laws  of  Louisiana  in  the  new  Territory 
of  Missouri.  Furthermore  reliance  was  placed  upon  the  third 
article  of  the  treaty,  which  provided  certain  guaranties  here- 
tofore set  forth.  The  application  for  admission  into  the  Union 
as  a  slave  state,  eariy  in  1818,  of  the  most  populous  part  of 
the  Missouri  Territocy,  in  which  the  flourishing  institution 
of  slavery  was  thus  intrenched,  precipitated  the  consideration 
of  the  status  of  the  institution  beyond  the  Mississippi,  and 
involved  Congress  in  a  prolonged,  angry,  and  historic  debate. 
The  suddenness  of  the  conflict  startled  the  country  "like  a 
fire-bell  in  the  nig^t,"  —  the  words  of  Jefferson.  When  on 
February  13,  1819,  the  House  went  into  Committee  of  the 
Whole  upon  the  enablii^  act,  Tallmadge  of  New  York  offered 
this  amendment:  "And  provided,  also,  that  the  furtiier  intro- 
duction of  slavery  or  involuntary  servitude  be  prohibited,  ex- 
cept for  the  punishment  of  crime,  whereof  the  party  shall  be 
duly  convicted;  and  that  all  children  of  slaves,  bom  within 
the  said  state  after  the  admisuon  thereof  into  the  Union,  shall 
be  free,  but  may  be  held  to  service  until  the  age  of  twenty-five 
years."  The  surface  meaning  of  that  amendment  was  that 
the  admission  of  Missouri  as  a  free  state  should  now  oSaet 
that  of  Alabama.  But  there  was  a  deeper  meaning.  Its  ad- 
vocates contended  —  admitting  that  slavery  did  ejdst  in 
the  territory  by  virtue  of  positive  law  tacitly  recc^:nized  by 
Congress  —  that  it  was  entirdy  within  its  province  to  say, 
as  the  entire  subject-matter  was  under  its  control,  that  the 
territory  must  enter  the  Union  as  a  free  state  or  not  at  all. 
The  outcome  was  the  fjunous  Missouri  Compromise  of  i8ao, 
in  which  the  Senate  agreed  to  permit  the  Maine  and  Missouri 
bills  to  be  voted  on  separately;  the  House  E^reed  to  give  up 
the  Tallmadge  proviso,  and  both  Houses  f^preed  that  Missouri 
should  be  admitted,  with  the  express  understanding  "that  in 
all  that  territory  ceded  by  France  to  the  United  States,  under 
the  name  of  Louisiana,  which  lies  north  of  36  d^^ees  30  min- 
utes north  latitude,  excepting  only  such  part  thereof  as  is  in- 
cluded within  the  limits  of  the  state  contemplated  by  this  Act, 
slavery  and  involuntary  servitude,  otherwise  than  is  the  pun- 
ishment of  crime,  whereof  the  party  shall  have  been  duly  con- 
victed, shall  be  and  is  hereby  forever  prohibited."  Sudi  was 
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the  compromise  embodied  in  the  amoidment  of  the  pro- 
Southern  Senator  Thomas  of  IlliiUHS,  of  which  Henry  Clay 
of  I^ntucky  was  the  potent,  zealous,  and  compelling  cham- 
pion. Whileinthecaseof  Missouri,  admitted  in  1831,  slavery  uinowj 
won  the  victory,  it  was  at  the  cost  of  the  ple<^  that  the  vast  j^"^^^ 
bulk  of  the  Louisiana  Purchase  should  be  forever  dedicated 
to  freedom.  That  pledge  was  the  death-knell  of  the  old  system 
of  balance  between  the  slave  states  and  the  free  states,  as  it 
made  inevitable  the  admission  of  a  larger  number  of  the  latter. 
And  yet,  while  limits  were  thus  set  to  the  extension  of  the  area 
to  be  occupied  by  slavery,  the  view  was  general  that  each  state 
was  absolutely  sover^gn  over  it  within  its  own  borders;  that 
responsibility  for  it  and  its  abuses  ended  in  each  state  with  its 
own  citizens.  Such  was  the  real  undertone  of  the  doctrine  of  ExtRme 
state  Boverdgnty  in  the  extreme  form  in  which  it  was  taught  K>v«iiiity. 
by  Calhoun,  an  extreme  culminating  at  last  in  the  entirely 
ill(^cal  and  indefensible  dogma  of  Nullification.  Ere  long, 
quite  a  contrary  view  became  common  in  the  North,  lai^y 
tfaroi^h  the  influence  of  William  Lloyd  Garrison,  who  estab- 
lished in  1831  a  weekly  paper  called  "The  Liberator,"  whlc^ 
was  devoted  to  the  entire  and  immediate  abolition  of  African 
slavery  in  America.  In  demanding  "immediate  and  uncondi- 
tional emancipation,"  Garrison  claimed  that  the  question  at 
issue  was  a  national  one;  that  the  whole  country,  and  not  the 
South  only,  was  guilty  in  tolerating  what  he  called  a  curse. 
Thus  was  the  real  issue  finally  made  up. 

Fifteen  years  were  to  pass  by  before  the  admission  of  the  Fedetafisti  and 
next  state, — Arkansas,  in  1836.  During  that  interval  there  R^^'tHcwu. 
was  a  transformation  in  party  organization.  At  the  end  of  the 
Revolution  there  was  but  one  party  in  the  United  States, 
the  American  Whigs;  at  the  end  of  the  Federal  Convention  of 
1787,  when  the  question  at  issue  was  whether  the  new  Consti- 
tution should  be  ratified  by  the  states,  there  were  two.  The 
one  was  composed  of  the  Federalists,  who,  desiring  a  really 
national  government,  were  ui^ng  the  people  to  accept  the 
work  of  the  Conventiou ;  the  other  was  composed  of  those  who 
were  wedded  to  the  old  provincial  idea  and  distrustful  of  the 
new  experiment  as  a  menace  to  their  local  liberties,  known  as 
Anti-Federalists.'  The  name  afterwards  assumed  by  the  Anti- 

*  "We  miut  be  careful  not  to  confuie  the  Anti-Federalists  with  the 
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Fedemlista,  who,  durii^  the  year  1792,  had  become  cemoited 
into  an  organized  body  through  th^r  efforts  in  resistii^  ttie 
FederalistB,  was  Republican  from  about  that  time  down  to 
HunntoD  about  1828.*  As  Hamilton  was,  at  the  outset,  distinctly  the 
J^^i^^^^  leader  of  the  former,  so  Jefferson  was  distinctly  the  leader  of 
the  latter.  Not  long  after  Jefferson's  return  from  the  openii^ 
scenes  of  the  French  Revolution,  he  was  ready  to  hint  that 
people  of  the  Hamilton  scfaoc4  were,  under  the  cloak  of  broad 
construction,  drifting  toward  monarchy.  Before  the  summer 
of  1793  he  was  able  to  describe  in  a  general  way  the  oppoution 
to  Hamilton  as  a  "republican"  party  in  contrast  to  the 
"monarchical"  Federalists.  la  a  letter  to  Washington,  of  May 
13  of  that  year,  he  authoritatively  claimed  the  name  by  say- 
ing: "The  Republican  party,  whomsh  to  preserve  the  Govern- 
ment in  its  present  form,  are  fewer  in  numbtt  [than  the  mon- 
archical Federalists]."  The  disappearance  of  the  Federal  party 
between  i8i5and  1820  left  the  Republicatu  masters  of  the  field. 
la  the  preadential  election  of  1816,  the  Federalist  candidate, 
Rufus  King,  recdved  only  34  electoral  votes  against  187  ior 
the  Republican  candidate,  James  Monroe,  who  was  reelected 
in  1820  by  a  practically  unanimous  vote.  But  in  the  midst  of 
"En  of  good  this  political  millennium,  known  as  the  "era  of  good  feeling," 
[eclii«"t8».  tjie  triumphant  Republican  party  became  responsible  for  two 
events  (1819-20)  —  the  acquisition  of  Florida  and  the  admis- 
sion of  Missouri  as  a  slave  state  —  which  demonstrated  that 
its  Northern  and  Southern  wings  differed  from  each  other  with 
a  bitterness  and  intensity  that  might  have  divided  two  hostile 
camps.  The  so-called  era  of  good  feeling  ended  with  the  elec- 
tion of  John  Quincy  Adams  to  the  Presidency  in  1834;  a  con- 
test in  which  there  were  no  rea^:nized  parties,  polidcal  issues 
bang  BO  confused  that  the  battle  turned  chiefly  upon  the 
personal  merits  of  the  candidates,  all  of  whom  claimed  to  be 

Repablicans,   or   Democrata,    who  1787."   Gordy'i  FotHical  PartUt  tn 

began  to  exist  ai  a  puty  about  1791.  lie  Vnittd  Slalet,  i,  93,  93. 

The  quesdofu  at  iaaue  between  the  '  The  queationa  that  divided  tbe 

two  parties  in  1791  were  entirely  Federalists  and  Republicans  during 

different  from  the  ^gle  question  the  admimitrationB  of  Washlngtoa 

which  divided  the  Federalista  and  and  Adami  related  to  fore^affain, 

Aati^Federalists  in  1787.   Shall  the  finance,  and  the  proper  constmctioD 

Constitution    be    adopted?  —  that  <A  the  Consdtutioii. 
was  tbe  one  question  at  iwue  in 
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Republicans.  In  the  prendential  canvass  of  iSaS  the  two  sec- 
tions of  the  great  Republican  party  assumed  the  character  of 
oppomng;  forces,  the  supporters  of  Jackson  aasuining  the  name 
of  Democrats,  while  his  opponents,  who  favored  the  refilection  Danocnts 
of  Adams,  were  known  first  as  National  Republicans,  and  ^^^''^ 
finally  as  Whigs.  Henceforth  until  1854,  Whig  and  Democrat 
were  the  names  of  the  two  great  political  parties  of  the  United 
States.  The  former,  representing  many  of  the  views  of  the 
Federalists,  —  such  as  the  expenditure  of  public  mcmey  on 
internal  improvements,  a  tariff  for  the  protectioa  of  manu- 
factures, a  larger  army  and  navy,  —  found  its  main  though 
not  its  scAe  support  in  the  commercial  and  manufacturing 
centres  of  the  country,  that  is  in  the  Middle  States  and  New 
Ei^[land.  The  latter,  representing  the  theories  and  traditions 
of  the  Jeffersonian  Republicans,  —  such  as  the  restrictive 
construction  of  the  Constitution,  an  extreme  view  of  states* 
rights,  and  an  inclination  in  the  direction  of  free  trade,  — 
found  its  main  support  amoi^  the  farming  classes,  notably  in 
the  South.  Toward  the  close  of  Jackson's  second  administra- 
tion, while  Whigs  and  Democrats  were  sharply  opposing  each 
other,  Arkansas,  which  had  been  organized  as  a  territory  in  Aifaunt 
1819,  without  any  restriction  on  slavery,  was,  oa  June  15, 1836,  "^'Jjf,^, 
admitted  as  a  slave  state,  under  the  terms  of  the  Missouri  1 
Compromise.  When  a  dispoaticm  was  manifested  on  the  part 
of  the  North  to  revolt,  even  John  Quincy  Adams  insisted  that 
the  admission  of  Arkansas  as  a  slave  state  was  "so  nominated 
in  the  bond,"  and  must  not  be  opposed.  The  Northwest  Terri- 
tory was  then  called  upon  for  anotiier  free  state,  and  the 
result  was  the  admiswon  of  Michigan  on  January  36,  1837. 

With  the  admission  in  1845  of  Florida  and  Texas,  the  tern-  noridauid 
torial  limits  of  slavery  recdved  thdr  last  extenaons.    By  "^^^^ 
the  treaty  of  1763,  Spain  ceded  Florida  to  Great  Britain  in  kdmitud, 
return  for  Cuba,  and  under  tiie  English  the  province  increased  ^^- 
in  prosperity  and  loyalty.   When  the  news  of  the  events  of 
July  4,   1776,  reached  St.  Augustine,  John  Hancock  and 
Samud  Adams  w&k  burned  in  efEgy  by  a  cheering  crowd  of 
loyalists.^    In  1781  Galvez  captured  Pensaoola,*  and  in  1783. 

'  Puller,  7%  Purefon  <)f  nofUo,      357;  Campbell,    Celomal   Ftcrida, 
16-17.  I35>  140;  and  Waihington'a  IFoHU, 

■  See  HanOtoii,  CoUmiai  liabik,      17& 
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Florida  was  ceded  back  to  Spain  by  a  treaty  declaring  that 
"his  Britannic  Majesty  ceded  and  guaranteed  to  his  Cath<^c 
Majesty  Eastern  and  Western  Florida."  '  That  treaty  left 
behind  it  a  complicated  controversy  as  to  boundary  with 
Louisiana,  which  resulted  in  an  order  from  the  Pre»dait  to 
Governor  Claiborne  of  the  Territory  of  Orleans  to  take  pee- 
session  of  West  Florida,  which  he  did,  in  iSio,  mth  the  except 
tion  of  Mobile,  possesutm  of  iriiich  was  not  taken  until  1813. 
At  the  same  time  the  South  had  its  eyes  on  East  Florida,  of 
which  the  Preadent  was  authorized  to  take  "temporary 
possession"  by  acts  of  January  15,  and  March  3,  1811,  passed 
secretly.  The  necessity  for  such  a  course  increased  as  that 
lawless  region  was  filled  up  with  filibusterers,  hostile  refugee 
Creeks,  and  many  n^^oes  of  whose  services  free  use  was 
made  during  the  War  of  1812  when  English  and  Spaniards 
made  it  a  base  of  raids  upon  our  territory.  In  July,  1816,  a 
"negro  fort"  was  blown  up  by  an  American  force  sent  into 
Florida  for  that  purpose.  After  Jackson  had  raided  East 
Florida  in  1818,  during  the  Seminole  War,  a  treaty  of  cession 
from  Spain  to  the  United  States  was  ugned  in  February,  1819, 
which  was  ratified  in  i83l.  In  1822  an  Act  of  Congress  was 
passed  as  in  the  case  of  Missouri,  which,  while  not  referring  in 
escpress  terms  to  the  Ordinance  of  1787,  in  effect  endowed  the 
inhabitants  of  that  territory  with  the  ri^ts  granted  l^  that 
Ordinance.  After  the  end  of  the  Seminole  War  in  184s,  and 
the  removal  of  the  remnants  of  the  Indians  across  the 
MississipfM,  Florida  was  admitted  as  a  slave  state  in  March, 
1845.  As  in  the  cases  of  Louisiana  and  Missouri,  the  custom 
of  slavery,  tacitly  recognized  by  coi^;resaonal  legislation,  had 
been  in  existence  there  loi^  prior  to  annexation. 

De8[»te  the  per^tent  claims  of  Spain,  France  took  poeses- 
uon  of  Tocas  in  1685,  nor  did  she  ever  relinquish  it  until  1763, 
when  the  whde  of  Louisiana  west  of  the  Mississippi  was  ceded 
to  Spain.  Ever  ^ce  the  purchase  of  Florida  from  Spain  in 
1819,  the  southwestern  boundary  of  the  United  Statea  had 
been  recognized  as  the  Sabine  Rjver,  west  of  which  extended 


>  "ThiB  title  exttDsuishcd  all 
French  ckinu,  for  by  the  treaty  of 
1763  France  had  ceded  all  cast  of 
the  MisuMippi  to  Ei^land.  Fol- 
lowing the  language  of  the  Engliah 


prodamatioa  of  17€3>  ^>ain  main- 
ttuoed,  after  1783,  the  dividoos  at 
East  and  Weat  Florida."  Fuller, 
The  Purchau  tff  Florida,  141. 
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the  then  foreign  land  of  Texas.  After  the  succeaatvi  revolt 
of  Mexico,  by  the  treaty  of  Cordova,  February  (4,  1821, 
"Tocas  and  Coahuila"  became  one  of  the  states  of  the  Mex-  "Tnu  and 
ican  Republic.  While  slavery  was  not  reo^nized  in  the  con-  ^J?™"*"  '^* 
Btitution  of  that  state,  nor  in  the  {wovislonal  Tracas  constitu- 
tions of  1833  and  1835,  American  setders  had  broi^ht  thdr 
slaves  with  them  and  fairly  introduced  the  custom  of  slavery, 
which  was  formally  recognized  in  the  constitution  of  1836, 
declaring  all  persons  of  color  slaves  for  life,  if  they  had  been 
in  that  condition  before  their  emigration  to  Texas,  and  were 
then  held  in  bondage.  On  March  a,  Texas  asserted  the  right 
of  secession  by  declaring  its  independence  of  Mexico;  and  in 
1837  its  independence,  though  never  acknowledged  as  such 
by  Mexico,  was  recc^nized  by  the  United  States,  England, 
France,  and  Belgium.  When  the  question  of  the  annexation 
of  Texas  was  hotly  discussed  in  the  presidential  campaign  of 
1844,  Van  Buren,  who  opposed  it,  was  set  aside  by  the  Demo- 
cratic party  for  James  K.  Polk,  who  favored  it.  In  January, 
1645,  after  the  dection  of  Polk,  Congress  consented  that  Texas 
might  be  erected  into  a  new  state,  subject  to  three  conditions,  tceu  a  onr 
the  last  of  which  was  that  "new  states  of  convenient  size,  "*"  subject 
not  exceeding  four  in  number,  in  addition  to  the  State  of  ditiou. 
Texas,  and  hanng  sufficient  population,  may  hereafter,  by  the 
consent  of  said  state,  be  fonned  out  of  the  territory  thereof, 
«Uch  shall  be  entitled  to  admission  under  the  provisions  of 
die  Federal  Constitution;  and  such  states  as  may  be  formed 
out  of  that  portion  of  the  territory  lying  south  of  thirty-six 
degrees  thirty  minutes  north  latitude,  commonly  known  as 
the  Missouri  Compromise  line,  shall  be  admitted  into  the 
Union  with  or  without  slavery,  as  the  people  of  each  state  ask- 
ing admission  may  deure.  And  in  such  state  or  states  as  shall 
be  formed  out  of  said  territory  north  of  said  Missouri  Com- 
promise line,  slavery  or  involuntary  servitude  (except  for 
crime)  shall  be  prohibited."  The  power  to  annex  by  treaty 
was  exercised  in  1&03,  despite  the  doubts  as  to  the  legality  of 
that  method  of  proceeding.  Now  annexation  even  without  a  Annendao 
treaty  was  carried  out  as  in  1803  by  the  votes  of  the  party  of  J*^' 
strict  construction.  In  December  the  annexation  of  Texas  was 
completed  without  the  formality  of  a  treaty.  With  the  election 
of  Polk  the  Nortib  and  South  were  finally  arrayed  in  oppoation 
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to  each  other,  — the  slavery  question  became  the  "bunm^ 
question  from  that  time  down  to  the  appeal  to  arms." 
Pc««luioa  of  Prior  to  1830,  the  Southwest  bad  filled  up  more  ra^ndly  than 
S^to^toS^  the  Northwest;  at  that  date  the  centre  of  population  was 
farther  south  than  it  has  ever  been  at  any  other  time.  Com- 
paratively little  of  the  soil  of  Michigan,  Iowa,  Minnesota,  and 
Wsooottn  had  as  yet  been  occupied,  although  settlements  were 
beii^  made  on  most  of  the  larger  streams.  The  Territory  of 
Iowa  had  in  1836  only  10,500  inhabitants,  ini840,  only  43,000, 
atidiidi  timeWiaooasinhadonly3i,ooo.  At  that  date  nearly 
all  of  the  lands  of  the  United  States  east  of  the  Mis^suppi 
had  been  taken  up  by  settlor.  So  far  the  mass  of  immigrati<»i 
was  as  yet  native,  as  the  great  rush  from  Europe  did  not 
be^n  until  about  1847.'  Out  of  such  conditions  arose  the 
next  two  states  admitted  as  free  states.  In  1834,  all  that  part 
of  the  United  States  lying  west  of  the  Mississippi  River  and 
north  of  Missouri,  including  the  present  area  of  Iowa,  was 
placed  under  the  jurisdiction  of  the  Territory  of  Michigan,  and 
two  years  later  the  Territory  of  Vt^sconsin,  including  what  is 
Iowa  ■dmltted  now  Iowa,  was  created.  In  1838,  Iowa  itself,  originally  a  part 
^^'  of  the  Louisiana  Purchase,  was  made  a  territory,  and  on  De- 

cemb^  s8,  1846,  it  was  admitted  to  the  Union  as  a  state.  By 
the  Ordinance  of  1 787,  Wisconsin  had  been  a  part  of  the  North- 
west Territory;  in  1800  it  was  included  in  Indiana  Territory, 
whence  in  1809  it  passed  to  lUinois  Territory,  and  finally  to 
Miciiigan  Territory.  Not  until  1836  was  V^^sconsin  Territory 
created.  After  the  constitution  framed  in  1846  had  been 
Wbcondn        rejected  by  the  people,  a  second  was  ratified  in  1848,  and  Wis- 

'^-  consin  became  a  state  on  May  89  of  that  year. 

Hexian  Wm        The  sequd  of  the  annexation  of  Texas  was  the  Mexican  War, 
f^"*""  ^     reaultii^  in  a  vast  acquisition  of  territory,  which  came  as  an 
additional  victory  for  slavery,  because,  as  nearly  all  of  it  lay 
south  of  36°  30',  it  could  become,  under  the  terms  of  the  Mis- 
souri Compromise,  slave  soil.  A  drawbadc  existed,  however, 
in  the  fact  thatin  the  new  territory  thus  acquired,  slavery  had 
lu  mQ  had       been  forbidden  by  Mexican  law.   Mexican  scmI  was  declared 
1^  to  be  free  under  the  decree  of  Guerrero,  the  Mexican  Dictator, 

in  1829,  afterwards  ratified  by  the  Mexican  Congress.  That 
fact  predisposed  many  who  were  not  in  general  exposed  to 
>  a.  Andrew!,  HitL  efike  Unitad  Statu,  i,  370-373. 
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slavery  against  eztendii^  the  institution  thither.  As  an  ex- 
pression of  that  feeling,  David  Wilmot,  a  Pennsylvania  Demo- 
aat,  following  in  the  footsteps  of  Tallmadge,  introduced  in  the 
House  in  1S46  his  famous  Proviso,  applying  to  any  newly  WDmotPro- 
acquired  territory  the  provision  of  the  Ordinance  of  1787, "  that  '**''»**- 
ndther  slavery  nor  involuntary  servitude  shall  ever  exist  in 
any  part  of  said  territory,  except  for  crime,  whereof  the  party 
shall  be  first  duly  convicted."  While  the  Wlmot  Proviso 
failed  to  pass,  it  called  Into  existence  the  Free-Soil  party,  Frefr&a 
founded  by  the  union  of  anti-slavery  Democrats  and  Whigs  ^***^-- 
with  the  Abolitionists.  Throuj^  the  power  of  Qie  Free-Soilers 
to  draw  the  Democratic  vote  from  New  York,  the  Presidency 
passed  to  Taylor,  who,  despite  the  fact  that  he  was  a  Louisiana 
slaveholder,  was  unflinchii^  in  his  devotion  to  the  Union, 
Eager  as  Taylor  was  to  bring  California  in  before  the  questioa 
of  slavery  in  that  territory  oould  be  discussed  in  Congress, 
he  urged  the  people  to  call  a  convention  and  organize  a  state. 
That  they  did  in  1849;  and  as  the  bulk  of  them  were  from  the 
North,  they  framed  a  constitution  prohibiting  slavery,  and 
apidied  for  admissicm.  In  the  crisis  this  brought  about  all  eyes  CiUiamU  tod 
turned  to  the  great  Compromiser  who  had  taken  the  country  ^'^'^ 
safely  through  the  Missouri  crisis  of  thirty  years  before. 
Clay  now  proposed  that  California  ^ould  be  admitted  as  a 
free  state;  that  any  new  states  i»t)perly  formed  from  Texas 
should  also  be  admitted;  that  die  territories  of  Utah  and  New 
Mexico  should  be  organized  without  the  Wilmot  Proviso; 
that  a  more  rigid  Fugitive-Slave  Law  should  be  enacted;  and 
that  the  stave  trade  should  be  abolished  in  the  District  of 
Columbia.  Finally,  on  September  7,  1850,  a  bill  passed  Con- 
gress admitting  California  into  the  Union  as  a  state,  without 
slavery,  but  leaving  Utah  and  New  Mexico  open  to  its  intro- 
duction. 

The   Democratic  Convention  that  met  in  Baltimore  in  Titnmphof 
1853  pledged  that  party  to  the  observance  of  the  Compromise  ^^^ 
of  1850;  the  Whig  Convention  that  met  in  the  same  place  in  wugc 
June  indorsed  the  Compromise  and  the  Fugitive-Slave  Law; 
the  Free-Soil  Democratic  Convention  that  met  at  Pittsbui^ 
in  August  declared  slavery  to  be  a  sin  against  God  and  a  crime 
agunst  man,  and  denounced  the  Comfnomise  of  1850  and  the 
two  parties  that  supported  it.  After  the  triumph  of  Pierce  and 
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the  ruin  of  the  Whig:s,  the  South  was  at  a  loss  what  to  do  for 
new  slave  territory,  now  that  the  North  had  a  preponderance 
through  the  admission  of  California  and  the  rapid  growth  of 
the  Northwestern  States,  in  which  New  England  ideas  had 
become  predominant.  As  slavery  had  reached  the  limits  of 
its  state  extension  in  1845  with  tb.e  admission  of  Florida  and 
Texas,  to  the  territories  alone  all  future  attacks  had  to  be 
directed.  Passing  over  the  attempt  to  buy  Cuba,  which  failed 
at  Ostend  in  1854,  we  must  look  next  at  the  scheme  to  acquire 
more  territory  into  which  to  extend  slavery  in  the  region  lying 
west  of  Missouri  and  Iowa,  to  the  north  of  36'  y/,  and  which, 
under  the  Missouri  Compromise,  was  ever  to  be  free  soil. 
The  [Hoject  that  contemplated  the  repeal  of  that  famous 
compact  proved  successful,  so  far  as  legislation  could  go, 
when  a  bill,  introduced  in  the  Senate  In  December,  1853,  to 
organize  the  Territory  of  Nebraska  received  the  support  of  a 
sufficient  number  of  Free-Soil  Democrats  to  make  it  a  success. 
A  week  later,  a  new  bill  was  brought  in,  known  as  the  Kansas* 
Nebraska  Bill,  approved  May  30,  1854,  which  divided  the 
region  covered  by  the  first  into  two  territories,  one  directly 
west  of  Missouri,  to  be  called  Kansas,  and  the  other,  north 
of  liaa,  to  be  called  Nebraska.  Thus  two  states  were  to  be 
opened  to  slavery  instead  of  one,  for  the  new  bill  distinctly 
declared  that  the  Missouri  Compromise  had  been  swept  away 
by  the  later  Compromise  of  1830.  The  passage  of  the  lull  in 
question  was  coupled  with  the  contention  that,  as  the  popula- 
tion of  the  territories  had  the  natural  right  to  decide  for  them- 
selves the  character  of  their  own  local  institutions,  Coi^ress 
had  no  authority  to  vote  slavery  in  or  out  for  them.  That 
idea,  known  as  Squatter  Sovereignty,  was  the  invention  of 
Stephen  A.  Douglas,  a  Northern  Democrat,  who  proposed  thus 
to  lay  bare  the  finest  region  of  country  open  for  settlement 
as  a  battle-ground  between  the  slave-labor  and  the  free-labor 
systems.  When  the  Kansas-Nebraska  question  passed  from 
Congress  to  Illinois  in  the  fall  of  1854,  Douglas  was  called  upon 
to  defend  his  claim  that  the  slavery  question  was  forever 
settled  by  his  invention  of  "popular  sovereignty,"  which,  he 
said,  took  it  out  of  Congress,  and  gave  it  to  the  people  of  the 
territories  to  dedde  as  they  pleased.  The  anti-Nebraska  party 
in  Illinois,  when  forced  to  find  a  champion  who  could  meet 
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"the  little  giant"  in  debate,  agreed  upon  Abraham  Lincohi,  Abnhui 
who  had  served  a  single  term  in  Congress  {1847-49).  The  time  ^■'™=°'^ 
had  now  arrived  when  Douglas  was  to  be  told  that  slavery 
was  not  a  local  but  a  national  question,  that  any  particuhur 
institution  in  any  locality  that  affects  the  welfare  of  all  is  the 
common  concern  of  all.  Lincoln's  expreswcms  on  that  subject 
were  the  first  articulate  outcry  of  the  new  national  spirit,  just 
after  the  nation  awoke  to  a  full  sense  of  its  oneness.  In  one 
of  his  early  meetings  with  Douglas,  Uncoln  said;  "Let  us  re- 
adopt  the  Declaration  of  Independence,  and  the  practices  and 
poUcy  which  harmonize  with  it.   Let  North  and  South  — let 
all  Americans  —  let  all  lovers  of  liberty  everywhere  —  jmn  in 
the  great  and  good  work.   If  we  do  this  we  shall  not  only  have 
saved  the  Union,  but  we  shall  have  so  saved  it  as  to  make  and 
keep  it  forever  worthy  of  the  saving.  We  shall  have  so  saved  it 
that  the  succeedii^  millions  of  free,  happy  people,  the  world 
over,  will  rise  up  and  call  us  blessed  to  the  latest  generations." 
Such  was  the  prelude  to  the  more  famous  Lincoln-Douglas  Uorabi' 
debates  of  1858.'  Then  it  was,  after  an  interval  of  eight  years,  ^^|^ 
tbat  the  admis^on  of  another  free  state  followed  that  of  Cah-  ol  1851. 
fomia.    On  March  ao,  1804,  Upper  Louisiana  was  organized, 
consisting  of  Arkansas,  Missouri,  Iowa,  and  a  large  part  of 
Minnesota.  Not,  however,  until  March  3, 1849,  did  a  bill  pass 
(w^nizing  the  last-named  as  a  territory.   In  1851  the  Indians 
gave  up  their  rights  by  treaty,  and  in  1857  a  constitution  was 
adopted.    On  May  11,  1858,  Minnesota  was  admitted  as  a  Wnnaou 
state  into  the  Union.    No  part  of  the  territory  of  the  United  *^"*'  *" 
States  has  a  more  difficult  history  than  that  embraced  within 
the  limits  of  Or^^on.  As  the  author  has  attempted,  in  another 
work,  to  condense  that  history  into  a  narrow  compass,  he  will 
content  himself  here  with  a  simple  reference  to  that  attempt.* 
The  Oregon  country  was  really  secured  in  1846  by  the  treaty 
with  Great  Britain,  which  fixed  the  boundary  between  British 
America  and  the  United  States  west  of  the  Rocky  Mountains 
as  at  present  defined.  In  1848  the  territorial  government  was 
established,  and  on  February  14, 1859,  Or^on  was  admitted  Ocetpm  ad- 
aa  a  state  into  the  Union.  '"'"^  *"  "» 

>  See  tbe  author'a  ardde  in  Tkt         ■  Taylor,     InttrnaHoHoI    PMie 
North  Amerieam  Seriea  tot  Febru-     Law,  130, 134, 136,  146. 
uy,   1909,  entitled  "The  lincoln- 
Doogias  Debates." 
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Stmunuy-  A  point  has  now  been  reached  at  which  it  is  possible  to  sum 

up  the  results  of  the  seventy  years'  stable  between  the  free 
and  slave  states  for  the  politiceLl  control  of  such  sovereign 
powers  as  were  vested  in  the  national  l^islature  by  ^e  Con- 
stitution adopted  in  17&9.    Prior  to  the  admission  of  Missouri 
in  1831,  the  process  of  preserving  the  balance  of  power  by  the 
alternative  admission  of  a  free  and  slave  state  had  proceeded 
without  interruption.  The  result  up  to  that  point  was  five 
free  aod  five  slave  states.  With  the  admission  of  Or^on  in 
Eleven  free       i859i  the  political  balance-sheet  indicated  a  dedded  advantage 
Sil^iBm     "*  '^^^  °*  **'**  "^  ^^  competitors.    In  the  column  of  free 
states,  admitted  since  1789,  there  stood  Vermont  (1791),  Ohio 
(1803),  Indiana  (1816),  Illinois  (1818),  Maine  (1830),  Michi- 
gan (1837),  Iowa  (1846),  Wsconsin  (1848),  California  (1850), 
Minnesota  (1858),  Or^on  (1859), — eleven.  In  the  column  of 
dave  states,  admitted  during  the  same  period,  there  stood 
Kentucky  (1793),  Tennessee  (1796),  Loduana  (1813),  Mis^ 
8ippi(i8i7),Alabania(i8i9),Missouri(i82i),  Arkansas  (1836), 
Florida  (1845),  Texas  (1845),— nine.  Thus  it  appears  that  the 
South  was  vanquished  in  the  seventy  years'  battle  for  political 
control  through  the  oi^r^inization  of  new  states  on  slave  soil. 
TheDtedSmtt      Just  before  the  end  came,  the  conflict  was  shifted  from  the 
*••*•  'SS'-        political  to  the  judicial  arena.   When  in  1846-50  an  attempt 
was  made  to  extend  the  Missouri  Compromise,  an  act  of  con- 
gressional legation,  to  a\\  the  territory  acquired  from  Mexico, 
it  was  defeated  by  the  Compromise  of  1850,  under  which  Con- 
gress and  the  territorial  l^slatureswere  bound  to  refrain  from 
dealing  with  the  subject  of  slavery  in  the  new  territories  at  aS. 
When  in  1854  the  Missouri  Compromise  was  abrogated,  leav- 
ing  to  the  people  of  each  territory  the  rif^t  to  decide  the  ques- 
tion of  slavery  as  they  pleased,  began  the  Kansas-Nebraska 
8tn]{%IewhoaeresuIt,a68tated  above,  demonstrated  that  slave- 
state  immigration  could  not  compete  with  free-state  immigra- 
tion under  the  rules  which  the  Douglas  "popular  sovereignty" 
scheme  defined.    It  only  remained  for  the  judicial  power  to 
Wu  tbe  act      determinewhether  or  no  Cot^ress  had  constitutional  authority 
embodied  In       to  exclude  slavery  from  the  territories;  was  the  act  of  congres- 
Compromin      Monal  legislation  embodied  in  the  Missouri  Corajwomise  cxm- 
eoMtituUowi?  stitutional?  In  the  case  of  Dred  Scott  v.  Sandford,'  decided 
'  19  How.  393. 
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March  6,  1857,  the  Supreme  Court  held  that  it  was  not.  The 
^dtal  facts  of  the  case,  which  began  in  the  Federal  Circuit 
Court  for  Miseouri  in  1854,  are  these:  In1S34,  Dr.  Emeison 
took  his  negro  slave,  Dred  Scott,  from  Missouri  first  to  Illinois, 
where  slavery  was  prohibited  by  statute,  then  to  Wisconsin, 
a  part  of  the  L-ouisiana  Purchase,  where  slavery  was  prohib- 
ited by  the  Missouri  Compromise.  In  1838,  Dr.  Emerson 
returned  with  his  slave  to  Missouri.  Then  it  was  that  Scott, 
or  some  one  for  him,  conceived  the  idea  that  by  touching  the 
free  soils  of  Illinois  and  V^sconsin  during  his  absence  he  had 
been  set  free.  la  other  words,  the  direct  purpose  of  the  case 
was  to  ascertain  whether  or  no  the  doctrine  laid  down  by  l.ord  An  ittcmiit 
Mansfield  in  Sommersett's  case  —  wherein  it  was  held  that  ^^^^oi 
a  slave,  taken  to  England  from  one  of  die  American  colonies  Sommmeu'i 
where  slavery  was  l^al,  was  set  free  by  touchii^  the  soil  of  ""^ 
England,  where  slavery  was  not  reo^inized  by  positive  law  — 
could  be  applied  under  our  Constitution,  whose  compromises 
expressly  recognized  the  existence  of  slavery  as  a  matter  of 
po^dve  and  supreme  law.  An  eminent  English  jurist  has  thus 
stated  in  a  few  words  the  essence  of  the  Dred  Scott  case: 
"There,  a  person,  having  the  status  of  slave  in  a  state  where 
slavery  was  legal,  was  taken  by  his  master  into  a  free  state  <rf 
^e  Union  in  which  slavery  was  prohibited  by  law;  nothing, 
however,  was  there  effectually  done  to  alter  the  condition  of 
the  slave,  and  it  was  held  that  on  returning  to  a  slave  state 
he  again  became  a  slave. "  ^  On  the  theory  that  he  was  a  free 
man  after  his  return  to  Missouri,  Dred  Scott  contended  that 
a  whip{»ng  there  given  him  by  his  master  in  1848  was  an 
assault  and  battery,  for  which  he  brought  suit  in  a  state  court 
at  St.  Louis  and  obtained  judgment  While  that  case  was 
pendii^  in  the  State  Supreme  Court,  Dr.  Emerson  sold  his 
slave  to  Sandford  of  the  dty  of  New  York.  Upon  the  theory 
that  Scott  and  Sandford  thus  became  "ddzens  of  different 
states,"  the  former  brought  suit  against  tiie  latter  for  assault 
and  battery  in  the  Federal  Circuit  Court  for  Missouri,  where 
Sandford  pleaded  that  the  plaintiff  was  not  as  alleged  a  dti-  Hm  to  tbc 
zen  of  Missouri  but  "  a  negro  of  African  descent;  his  ancestors  !!I!J^|'^^ 
were  of  pure  African  blood,  and  were  brought  into  this  country  ■  dtiaeaf 
and  sold  as  negro  slaves."  Scott  in  demurring  to  that  plea 
'  Broom'i  CvnstUmtiomi  Lam  (Deonutnt  ad  cd.),  103. 
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claimed  that  he  was  a  dtizen  on  defendant's  own  showii^,  and 
his  demurrer  was  sustained.  Sandford  then  pleaded  to  the 
merits  that  plaintiff  was  his  negro  slave  and  that  as  such  he 
bad  "gently  laid  hands  on  him"  as  he  was  authorized  to  do 
by  law. 

After  the  court  had  declared  the  law  to  be  with  the  de- 
fendant, plaintiff  presented  exceptions  upon  which  the  case 
passed  to  the  Supreme  Court,  where  the  primary  question 
was  one  of  jurisdiction.  Was  Scott  a  "citizen  of  Missouri" 
within  the  meaning  of  the  Constitution?  If  he  was  not,  the 
Federal  Circuit  Court  had  no  jurisdiction  of  his  case;  and  he 
certainly  was  not  a  citizen  but  a  slave,  unless  his  readence 
in  lllincns,  where  slavery  was  prohttnted  by  statute,  euid  in 
■VWsconsin,  where  slavery  was  prohibited  by  the  Missouri  Com- 
promise, had  set  him  free.  The  constitutionality  of  the  Com- 
promise was  thus  the  essence  of  the  issue,  because  upon  its 
validity  depended  the  fact  whether  Scott's  status  as  a  slave  was 
affected  by  his  presence  on  the  soil  of  Wisconsin.  If  Mans- 
fidd  had  been  governed  by  an  Act  of  Parliament  directing  him 
to  return  Sommersett  to  his  master  as  a  fugitive  slave,  so  that 
his  status  as  such,  established  by  the  law  of  \^rginia,  where  he 
had  been  purchased,  might  be  preserved  at  Lxindon,  he  would 
have  said  at  once  slavery  is  here  upheld  by  positive  law.  So 
the  Supreme  Court  was  compelled  to  hold,  because  by  the 
positive  and  supreme  law  embodied  in  the  "compromises  of 
the  Constitution  "  the  status  of  a  slave  fixed  by  the  law  of  one 
state  followed  him  to  such  an  extent  into  every  other  state  that 
his  return  as  such  was  gfuaranteed  by  positive  law.  Artide  lu. 
Sec.  3,  Clause  3,  expressly  declared  that  "no  person  held  to 
service  or  labor  in  one  st^te,  under  the  laws  thereof,  escapii^ 
into  another  state,  shall,  in  consequence  of  any  law  or  r^u- 
latioa  therein,  be  discharged  from  such  service  or  labor,  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  service  or 
labor  may  be  due."  In  a  word  Scott  could  not  win  unless  the 
doctrine  of  Sommersett's  case  could  be  applied  to  his,  aiKl  such 
an  application  was  expressly  forbidden  by  the  clause  in  ques- 
tion. The  fault  was  in  the  provisions  of  positive  constitutional 
taw  which  the  Court  could  not  alter.  Ther^ore  ^^^liam  Lloyd 
Garrison,  with  perfect  consistency,  directed  his  attacks  against 
the  Constitution  itself,  or  against  those  parts  of  it  in  which  the 
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compromises  were  embodied.'  The  North  revolted  against  the 
judgment  of  the  Court,  and  refused  to  acquiesce  in  it,  not  be- 
cause it  was  not  a  correct  amwunoement  of  the  positive  taw, 
but  because  the  great  moral  revolt  that  had  its  roots  in 
Sommeraett'a  case  had  repudiated  the  positive  law  and  made 
it  odious.  No  serene  and  impartial  student  of  the  Constitutioa 
should  ever  for  a  moment  doubt  that  the  condu^ons  reached 
by  the  Supreme  Court  in  the  Dred  Scott  case  were  in  perfect 
accord  with  the  positive  law  as  defined  in  the  compromises  of 
the  Constitution.  On  the  other  hand,  no  such  student  of  tiie 
history  of  humanity  will  ever  for  a  moment  doubt  that  satAi 
conclusions  were  in  sharp  conflict  with  what  Seward  called 
"  the  higher  law  "  —  that  is,  the  law  on  the  subject  of  slavery  as 
it  had  been  fixed  at  that  time  by  the  consensus  of  the  civilized 
nations.  When  at  an  earlier  day  the  Supreme  Court  aroused 
the  country  by  holding,  in  Chisholm  v.  Georgia,  that  a  state 
was  suable  by  a  private  dtizen,  the  matter  was  remedied  by 
the  Eleventh  Amendment  So  in  due  time  the  conclusion 
reached  in  the  case  of  Dred  Scott  was  reversed  by  the  Thir-  TUrtcoitii 
teenth  Amendment,  wliicfa  provides  that:  "Neitiier  slavery 
nor  involuntary  servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  juris- 
diction."  The  moment  it  was  ascertained  in  Dred  Scott's  case 
that  his  status  as  a  slave  had  never  been  changed  by  the  laws 
of  the  free  states  into  wfaid]  he  was  taken,  the  contention  that 
he  was  a  citizen,  in  any  sense,  became  hopelessly  untenable.* 

By  that  time  the  disruptive  force  of  the  slavery  question  DiiniptiTe 
had  rent  in  twain  everything  that  could  be  dismembered.  Ex-  ^^ 
cepting  the  Catholics  and  Episcopalians,  it  had  split  the  great  qucatkm. 

I  Because  the  Constitution  put  critics  of  the  judgment  in  question 

the  iiurtituticin  of  slavery  under  the  frankly  admits  that  "the  action  had 

protection  of  tlie  supreme  law  of  been  brought  by  Scott  in  the  Cir- 

the  land,  Garrison  denounced  it  a*  cuit  Court  of  the  United  States  lot 

a  league  with  the  Deviland  a  cove-  the  District  of  Missouri,  to  esloMish 

nant  wth  HeD.  the  freedom  of  kinuttf,  hit  wife,  and 

'  The  fact  that  it  required  a  con-  their  two  ckildreH."   Carson,  History 

Btitutianal  amendment  to  abolish  of  Ike  Supreme  Court,  367.  Will  any 

davery  puts  it  beyond  all  question  jurist  now  contend  that  the  federal 

that   the  Supreme  Court   of  the  courts,  under  the  Constitution  as  it 

United  States  had  no  authority  to  then  stood,  had  the  power  to  grant 

abolish  it,  in  the  absence  of  such  an  that  prayer  ? 
amendment.    One  of  the  harshest 
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rd!|^ou8denominati(H)s  into  Northern  and  Southern  diurdies. 
It  had  split  into  two  sections  the  Whig  party,  which  went  to 
[rieces  after  the  dection  of  185a.    For  two  years  thereafter 
there  was  really  but  one  great  party,  the  Demooatic  party, 
which  was  called  upon  in  1854  to  pass  the  Kansas-Nebraska 
Act,  made  law  by  the  votes  d  N<»them  and  Southern  Demo- 
crats, and  Southern  Whigs.  At  the  first  decdon  for  members 
of  Congress  after  the  passage  of  that  Act,  every  CMie  in  the 
North  hostile  to  the  extension  of  slavery  enlisted  in  the  ranks 
tA  those  opposed  to  the  Kansas-Nebra^a  Bill,  —  sa  organiz- 
ati<Hi  Killed  at  first  "Anti-Nebraska  Men,"  and  before  the  new 
Congress  met,  Republicans.    From  the  time  the  Kansas- 
Nebraska  question  passed  from  Congress  to  Illinois  in  the  fall 
Liacotn  btdei   of  1854,  the  leader  of  the  new  party  was  Abraham  linct^n, 
°'^?*''''''''"    whose  quaint  originality,  aptness  of  phrase,  cleanness  of  defin- 
ition, and  poetical  fervor  often  culminated  in  flights  of  genuine 
eloquence.    Of  his  brilliant  antagonist,  Doi^las,  it  has  been 
said,  that  "he  was  tireless,  ubiquitous,  unseizable.  It  would 
have  been  as  easy  to  hold  a  globule  of  mercury  under  the  fin- 
ger's tip  as  to  fasten  him  to  a  point  he  desired  to  evade."    But 
HU  cnteDtfoa  gainst  all  his  arts  Lincoln  made  good  the  simple  contentitHi 
^^^^^2^*^  *^*  ^  ^°*^  questions  that  affect  all  are  the  common  concern 
Ue.  of  all,  which  contention  has  become  the  corner-stone  of  our 

new  national  life.  The  result  of  the  first  application  made  of 
that  principle  by  the  reunited  nation  was  the  destruction, 
with  the  hearty  concurrence  of  the  South,  of  a  peculiar  social 
institution  within  the  Territory  of  Utah  which  conflicted  with 
the  general  principles  of  our  civilization.'  In  "the  battle  of 
g^ts,"  as  the  Lincoln-Douf^as  debates  of  1858  are  usually 
called,  two  immortal  tribunitian  orators  spoke  really  ^e  last 
words  in  the  bitter  and  prolonged  contestation  over  slavery 
that  culminated  in  the  Civil  War.  The  inconnstent  attitudes 
Douglas  was  forced  to  assume  by  reason  of  the  dedsion  in  the 
Dred  Scott  case  exposed  him  to  attacks  from  friend  and  foe. 
Dboomfitnn  After  its  rendition  Lincoln  thus  taunted  Mm:  "The  firat  thit^ 
of  DonslM.  J  gajj  attention  to  is  the  fact  that  Judge  Douglas  constantiy 
said,  before  the  decision,  that  whether  they  could  or  not  was 
a  question  for  the  Supreme  Court.    But,  after  the  Court  has 

>  See  Church  of  Jeeua  Christ  of      i ;  U.  S.  v.  Church  of  Jesus  Chiitt, 
Latter-DaySaiiitst'.U.S.,i36U.S.      etc,  150  U.  S.  143. 
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made  the  dedsion,  he  virtually  eaya  it  is  not  a  question  for  the 
Supreme  Court,  but  for  the  people."  Not  long  after  the  meet- 
ii%  of  the  Democratic  National  Convention  at  Charleston  in 
April,  i860,  Judah  P.  Benjamin,  of  Louisiana,  said  in  the 
Senate:  "Sir,  it  has  been  with  reluctance  and  sorrow  that  I 
have  been  obliged  to  pluck  down  my  idol  from  his  place  on 
high,  and  to  refuse  him  ai^  more  support  or  mnfidence  aa  a 
manber  of  hia  party.  .  .  .  We  accuse  him  for  this,  to  wit: 
that  havii^  bargained  with  us  upon  a  point  upon  wliich  we 
were  at  usue,  that  it  should  be  con^dered  a  judicial  point; 
that  he  would  abide  the  deduon,  that  he  would  act  under  the 
dednon,  and  consider  it  a  doctrine  of  the  party;  that  having 
said  that  to  us  here  in  the  Senate,  he  went  home,  and  under 
the  stress  of  a  local  election  his  knees  gave  way,  his  whole  per- 
son trembled.  His  adversary  stood  upon  principle  and  waa 
beaten;  and  lo!  he  is  the  candidate  of  a  mighty  party  for  the 
Pre»dency  of  the  United  States."  Not  until  a  change  was 
made  in  the  party  majority  in  the  Senate  by  the  withdrawal 
of  the  Southern  Senators  was  Kansas  at  last  admitted  as  a 
state,  January  129,  1861,  under  the  Wyandotte  constitution,  EuMiad- 
by  which  slavery  was  prohibited.  No  slave  state  had  been  "^"^  *°  ^**- 
admitted  since  1845.  During  the  intervening  azteen  years 
six  free  states  —  Iowa,  Wisconsin,  California,  Minnesota, 
Oregon,  and  Kansas  —  had  marched  conaecutively  into  the 
Union. 
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CHAPTER  X 

StXTT-ONB  YEARS  OP  CONSTITUTIONAL  GROWTH  (1804-65) 

When  in  1814  Savigny,  the  founder  of  the  historical  school 
of  jurisprudence,  published  his  "Beruf  unserer  Zeit,"  he  made 
a  revelation  to  the  worid  tiirough  his  declaration  that  law  is 
part  and  parcel  of  national  life.  "I  regard  the  law  of  each 
country,"  hesaid,  "as  a  member  of  its  body,  not  as  a  garment 
merely,  which  has  been  made  to  please  the  fancy,  and  can  be 
taken  off  at  pleasure  and  exchanged  for  another."  Instead  tA 
r^arding  law  as  the  creation  of  the  will  of  individuals,  he 
maintained  it  to  be  the  natural  outcome  of  the  consciousness 
of  the  people,  like  th^  sodal  habits  or  their  language;  the 
people,  he  said,  is  always  the  true  legislator  ("Das  GesOa  ist 
das  Organ  des  Volksreckts").  He  thus  assimilated  chaises  in 
law  to  chaises  in  Iai^:u^:e.'  "  As  in  the  life  of  individual  men 
no  moment  of  complete  stillness  is  experienced,  but  a  constant 
organic  development,  sudi  also  is  the  case  in  the  life  of  nations, 
and  in  every  individual  element  in  which  this  collective  life 
consists.  So  we  find  in  language  a  constant  formation  and  de- 
velopment aod  in  the  same  way  in  law."  '  Max  Mfiller  has 
said  that  a  living  language  is  like  a  mountain  stream  which  is 
ever  changing  and  widening  as  it  moves  on  in  its  course;  that 
a  dead  language  is  like  such  a  stream  when  the  frost  of  winter 
checks  its  onflow  and  hardens  it  into  ice.  The  moment  a  lan- 
guage ceases  to  change  through  growth  it  is  dead;  the  moment 
a  constitution  ceases  to  change  throuf^  growth  it  is  dead.  In 
the  light  of  that  truth  Sir  James  Mackintosh  said:  "Constitu- 

■  "  In  no  conceivable  condition  of  *  In    1815    appeared    the    Gist 

inanldnd  could  it  [law]  ever  have  vdume    of     Sav^y'a    CetckUktt 

•tood  alone.  It  is  peculiarly  the  pro-  da  rBmtschett  tUckts  im  MitltMler, 

duct  of  every  social  force  existing  the  last  volume  of  which  did  not 


■t  any  moment  in  the  community;  appear    until     1B3T.      Sytlem 

it  reacta  bacic  upon  the  social  (orcea  heuHge*  rdmii£hen  Reckts   (8   vols. 

aa  beii^  in  itaelf  the  most  potent  1840-49};  Das  (MiiationeH-ncU  (a 

force  of  all."    Arooa,  A  Sysiemalie  voU.,  1851-53). 
View  ^  the  Sciwce  ^  Jurispnideiux, 
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tions  are  not  made,  they  grow."  Despite  the  fact  that  a  part  "CuttdtntioiM 
of  our  Constitution,  the  federal  part,  is  an  artificial  creation,  Jhwn^^ 
despite  the  fact  that  it  is  encased  in  precise  and  dermatic 
written  formulas,  despite  the  fact  that  change  through  the  pre- 
Ecribed  forms  of  amendment  ia  next  to  impoerible,  —  the  truth 
remains  that  during  something  more  than  an  hundred  years  it 
has  passed  through  a  wider  expansion  than  any  other  in  his- 
tory. Its  most  notable  single  trait  is  its  elasticity,  its  growing- 
power.    By  solemn  restatements  in  written  instruments  at  EngUab 
long  intervals  of  its  basic  principles,  the  growth  of  the  English  ^^^''°" 
Constitution  has  been  directed,  not  retarded.   When  Magna  embodied  in 
Carta  (1215),  the  Petition  of  Right  (1628),  the  Acts  of  the  doconxn"- 
Long  Parliament  (1640-41),  the  Habeas  Corpus  Act  (1679), 
the  Bill  of  Rights  (1689),  tiie  Act  of  Settiement  (1700  and 
1701},  the  R^orm  Bills,  b^inning  with  that  of  1833,  are 
viewed  as  a  connected  and  progressive  whole,  we  see  how  the 
andent  and  originally  unwritten  Constitution  of  England  has 
been  developed,  from  age  to  age,  by  the  aid  of  these  dogmatic 
restatements  of  it.  As  by  arboriculture  the  growth  of  trees  may 
be  advanced  and  directed,  so  by  the  processes  of  Political 
Science  the  growth  of  constitutions  may  be  advanced  and 
directed.  Thus  the  English  Constitution  has  passed  throi^h  a  kmsproccM 
a  lon^  process  of  change  and  of  growth,  it  has  taken  on  many  ^  ^2J  "^ 
new  fonns,  it  has  borne  great  fruit,  it  has  controlled  the 
destinies  of  a  nation  "which,"  in  the  happy  phrase  of  Taine, 
"while  reforming  in  all  directions,  has  destroyed  nothing; 
which  has  preserved  both  its  trees  and  its  constitution,  which 
has  lopped  off  the  dead  branches  without  levelii^  the  trunk; 
which  alone,  in  our  days,  among  all  nations,  is  in  the  enjoy- 
ment not  only  of  the  present,  but  the  past. "  ^ 

We  began  our  constitutional  life  by  embodyii^  in  our  state  cMuUtii' 
original  state  constitutions  the  ripe  fruits  of  England's  political  *™»  ontoraw 
growth.  In  that  way  our  first  constitutions  were  the  products 
of  political  evolution.  When  the  time  came  for  confederation 
we  adapted  to  our  wants  a  foreign  and  entirely  artificial 
federal  fabric  which  was  outgrown  in  about  twelve  years. 
Through  a  great  invention  then  made,  we  entered  into  an 
entirely  new  and  unique  union,  partly  federal  and  partiy 
national,  whose  defects  had  to  be  remedied  by  twelve  amend- 
>  BisL  ef  £)!(.  Litarature,  ii,  517. 
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meats  adopted  within  the  period  of  fifteen  yean.     Still  a 
radical  defect  remained.  The  nev  system,  operating  directly 
I     upon  the  citizen,  had  no  cittzens  in  its  own  right.  As  we  grew 
''     into  a  nation  it  became  necessary  to  remove  that  defect 
through  the  creation  of  a  genuine  national  dtizenship,  a  result 
obtained  by  the  adoption  in  1868  of  Section  i  of  the  Fourteenth 
Amendment.  Through  the  silrat  revolution  thus  wrought  the 
centre  of  gravity  of  the  composite  structure  was  shifted  from 
the  states  to  the  nation.  And  so  by  the  adoption,  from  time 
to  time,  of  new  principles  defined  in  written  instruments,  we 
Hov  we  lun    are  advancing,  as  England  has  advanced,  from  one  stage  of 
oiw^^ase  of"  growth  to  another.    Nothing  could  be  more  superficial  than 
STowth  to  u-    the  attempt  to  differentiate  the  English  and  American  consti- 
tutions by  the  entirely  false  and  misleading  statement  that 
the  one  is  unwritten,  the  other  written.  The  fact  is  that  the 
series  of  written  documents  in  which  each  is  now  defined  are 
equaUyprecise,d<^m&tic,  and  voluminous.  In  the  last  analysis 
the  fundamentd  difler^ice  that  divides  the  two  systems  Is 
embodied  in  the  fact  that  the  supreme  and  ultimate  power  in 
the  one  is  vested  in  the  omnipotent  Parliament,  in  the  other 
in  the  Supreme  Court  of  the  United  States.  A  practical  illus- 
tration may  be  drawn  from  existing  conditions.    There  is  in 
England,  at  this  moment,  an  urgent  need  for  the  abolition  or 
Omnipotent      reform  of  the  House  of  Lords.  To  the  omnipotent  Parliament 
«Jd's^D«nie     *^*  entire  subject  is  committed,  —  the  last  word  must  de- 
Court.  termine  the  new  form  the  Constitution  is  to  assume.    In  the 

United  States  the  transition  from  individualism  to  ccJlectiv- 
ism  has  wrought  a  revolution  in  economic  conditions  whose 
outcome  involves  the  right  of  the  national  government  to 
abolish  or  seriously  modify  trusts  and  monopolies.  Congress 
has  exhausted  its  legislative  power,  and  it  now  remains  for 
the  Supreme  Court  to  determine  whether  or  no  its  eff(»is  have 
been  efficacious.  By  judicial  construction  the  Sherman  And* 
Trust  Law  may  be  paralyzed,  as  it  was  in  United  States  *. 
the  Knight  Co. ;  or  it  may  be  given  full  effect,  as  it  was  in  the 
Northern  Securities  Company  case;  or  it  may  be  given  a  lim- 
ited effect  by  a  compromise  judgment  pausing  midway  be- 
tween the  two.  As  it  is  entirely  impracticable  as  a  general 
rule  to  amend  the  Federal  Constitution  in  a  formal  way  to  meet 
the  changed  conditions  incident  to  growth,  it  only  remains  for 
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Congress  to  make  a  tentative  effmt  when  serious  changes  Coagna 
become  necessary,  subject  to  the  final  reviang  power  of  the  ^^^^^^ 
Supreme  Court  <rf  the  United  States.  Such  an  effort  upon  powet. 
the  part  of  Congress  may  be  annulled  entirely  as  unoinstitu-- 
donal,  or  its  act  may  be  given  by  the  Court  an  operation  and 
effect  never  intended  by  the  le^lature.  In  all  advancing 
societies  the  problem  of  problems  is  that  involved  in  the  expan- 
sion and  readjustment  of  constitutions  and  codes  to  chai^ied 
conditions  arising  out  of  growth.  As  the  British  Empire  has 
expanded,  that  function  has  been  performed  chiefly  by  the 
omnipotent  Parliament;  as  the  American  Commonwealth  has 
expanded,  that  functioa  has,  for  two  reasons,  been  performed 
chiefiy  by  the  Supreme  Court  of  the  United  States.  Those 
reasons  are:  first,  the  difficulty  of  formal  constitutional  amend- 
ment; second,  the  power  of  the  Supreme  Court  to  annul 
national  laws,  or  to  remould  them  by  construction. 

According  to  the  first  census  the  population  of  the  orij^nal  Struggle  be- 
thirteen  states  and  two  tjerritories  was  3,673,570,  possessed  of  ^^d'^^rindU 
843,246  square  miles.^  According  to  die  twelfth  census  the  virit. 
population  of  forty-«x  states  and  two  territories  is  91,972,366, 
possessed  of  3,974,159  square  miles.  Throug^ut  that  pro- 
cess of  growth  and  expansion  there  has  been  an  eternal  war- 
fare between  two  antagonistic  principles,  eadi  struggling  for 
the  mastery.  The  one  was  Hie  old  provincial  sfnrit  embod-  } 
ied  in  the  first  Constitution,  the  other  was  the  new  national  t 
B[»rit  embodied  in  Hie  easting  Constitution.  The  potent  ally    i 
of  the  former  was  slavery;  the  potent  ally  of  the  latter  was  the    \ 
ever  increaung  force  of  iDtercommunication.    At  the  end  of 
the  Revolutionary  War  the  people  who  dwelt  in  the  stra^ling 
series  of  republics  long  drawn  out  aloi^  the  Atlantic  seaboard 
had  BO  dim  a  sense  of  union,  and  were  so  deeply  imbued  with  Dim  (one  ct 
the  love  of  local  self-government,  that  Josiah  Tucker,  Dean  ^^^*'  '*'' 
of  Gloucester,  in  ridiculing  the  idea  that  they  could  ever  be 
united  "under  one  head,  whether  republican  or  monarchical,"     / 
said:  "They  can  never  be  united  into  one  oimpact  empire 
under  any  species  of  government  whatever;  a  disunited  people 
till  the  end  of  time,  suspicious  and  distrustful  of  each  other, 
they  will  be  divided  and  subdivided  into  little  commonwealths 
or  principalities,  according  to  national  boundaries,  by  great 
■  See  j1  Century  tif  PoputaHon  Grmtih  in  the  U.  S.,  I79i>-I900, 47, 5I>  94- 
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bays  of  the  sea,  and  by  vast  rivers,  lalres,  and  ridges  of  mount- 

Pronounoed  as  such  ooaditions  were,  they  were  gravely 
intensified  by  the  presence  of  slavery,  which  did  90  much  in 
its  day  to  render  impossible  a  real  chemical  union  between 
a  slaveholding  section,  with  distinct  feelii^,  interests,  and  pe- 
culiarities, and  a  section  never  willii^  to  do  more  than  to  toler- 
ate its  existence  in  the  other.  The  natural  outcome  of  that 
antagtMiisni  was  the  seventy  years'  struggle  for  the  exten^on 
of  slavery  into  the  new  states  which  has  been  outlined  already. 
Against  such  mighty  forces,  all  making  for  disunion,  the  new 
national  spirit  embodied  in  the  second  Constitution  would 
have  been  helpless,  desfnte  the  strei^th  of  its  nationalizing 
machinery  operatti^  directiy  on  the  individual,  had  it  not  been 
for  the  unifying  force  of  rapid  intercommunication.  Without 
the  steamboat,  the  locomotive  engine,  and  the  telegraph,  exist- 
ing conditions  would  have  been  impossible.  Except  such  larse 
fre^ht  as  went  by  sea  around  Cape  Cod,  two  large  coaches 
were  enough  in  1783  for  all  the  travelers,  and  nearly  all  the 
freight  besides,  that  passed  between  Boston  and  New  York. 
A  revolution  was  wrought  in  the  travel  and  commerce  of  this 
country  through  a  transition  from  the  primitive  and  inefiect- 
ual  means  of  transportation  by  pack-horse,  stage,  and  wagon 
io  the  new  methods  resulting  from  the  application  of  steam  to 
locomotion  on  land  as  welt  as  water.  The  growth  of  the  nev 
national  system  embodied  in  the  existing  Constitution  was 
made  pos^ble  only  through  the  new  methods  of  intercominun- 
ication.  It  is  doubtful  whether  without  their  ^d  the  Union 
could  have  been  preserved ;  it  is  certain  that  without  their  aid 
the  existing  conception  of  national  unity  could  never  have 
been  brought  about.  No  thinking  mind  can  reject  Savigny's 
contention  that  law,  constitutional  law,  is  part  and  pared  of 
the  national  life;  it  is  the  outcome  of  the  consciousness  of  the 
people  like  their  social  habits  or  their  language. 

Through  the  operation  of  the  nationalizing  forces  to  which 
reference  has  been  made,  the  old  provincial  conception  of  local 

>  "That  in  the  creation  of  the  tered  into  the  tliought    erf   not  ■ 

United  States  the  world  had  reached  eingle  European  statesman."  Greesi 

one  of  the  tuming-poiiita  in  its  his-  Hittory  0/  the  English  Peoptt,  iv, 

tory,  eeems  at  the  time  to  have  eo-  373. 
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self-govemment,  intensified  in  one  section,  aa  it  was,  by  the 
existence  of  slavery,  has  been  forced  to  yield  to  the  new  na-  New  con- 
tional  conception  by  which  the  original  view  of  the  rights  of  "^^^ 
the  states  aa  sovereign  communities  has  been  modified  without 
being  vitally  impaired.  In  that  process  of  nationalization  an  in- 
dependent individualism,  which  feared  and  reseated  at  the  out- 
set nearly  every  form  of  state  control,  has  been  taught  to  f^peal 
to  governments,  state  and  federal,  for  constant  interference 
in  the  daily  life  of  the  citizen.  The  result  haa  been  a  narrowii^  Ntmwlng 
circle  of  individual  rights.  Aa  a  very  distinguished  jurist  has  ^S^'IT'*" 
recently  expressed  it:  "It  Is  no  longer  the  preservation  of  a 
strong  and  independent  individualism  that  is  the  object  of 
solicitude.  It  is  the  creation  of  a  state  of  dependence  of  the 
individual  for  his  safety  on  the  state.  .  .  .  Down  to  and  be- 
yond the  era  of  the  American  and  French  Revolution,  he  [the 
citizen]  had  everywhere  distrusted  the  state.  He  feared  and 
sought  to  reduce  its  power.  He  did  reduce  it,  wherever  the 
community  was  strong  enou^  to  make  an  effectual  resistance. 
He  had  succeeded  in  his  ^c»ts,  by  the  middle  of  the  nineteentii 
century,  in  the  greater  part  of  the  dvilized  world.  He  tied  the 
hands  of  government  by  written  constitutions,  when  he  could, 
and  was  careful  to  declare  in  these  constitutiona  what  he 
deemed  to  be  bis  own  fundamental  inviolable  rights."'  As  we 
have  paased  from  a  state  of  provincial  isolation  into  a  state  of 
real  national  unity,  ao  we  have  passed  from  an  age  of  individ- 
ualism to  an  age  of  collectivism,  "It  is  theageof  collectiviam,  Ttieweof 
The  functions  of  the  state  multiply.  Its  drcle  of  activities  * 
expands,  and  the  circle  of  activities  around  each  private  indi- 
vidual is  correspondingly  reduced."*  Nothii^  could  be  more 
distinct  than  the  paths  along  which  the  American  people  have 
passed  in  thdr  progress  from  provincial  isolation  to  national 
unity;  from  an  independent  individualism  to  a  collectivism 
corresponding  to  that  now  easting  in  most  of  the  highly  civil- 


The  transfonnations  that  have  thus  taken  place  in  the 
national  life  of  the  American  people  have  expressed  them- 

I  Chief  Justice  Smeon  E.  Bald-  of  Wert  \^rg;iiila,    December  39, 

win,    "The    Nairowing   Cirde    of  1908,  pp.  a,  3. 
Individual  Rights,"  an  address  de-  *  Ibid.  9, 

Uvered  before  the  Bu  Assodation 
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sdves  in  no  uncertain  terms  in  their  conatitutions  and  lam, 
which  are  but  one  though  a  vitally  important  asfiect  of  it.  As 
all  the  world  knows,  the  foroceaa  erf  constitutioaal  growth  has 
been  aided  but  little  by  amendments  made  through  the  cum- 
brous machinery  provided  by  the  Constitution  itself.  During 
the  most  important  period  of  growth  no  succeseful  attempt  was 
made  to  amend  the  Constitution  at  all.  Reference  is  made  to 
the  sixty-one  years  that  intervened  between  the  ratification  of 
the  Twelfth  Amendment,  September  35,  1804,  and  that  of  the 
Thirteenth,  December  18,  1865.  The  primary  purpose  of  this 
chapter  will  be  to  outline  the  death-grapple  during  that  epoch 
between  the  old  provincial  forces,  aided  by  slavery,  and  the 
new  national  forces,  aided  by  the  growii^  power  of  inten»m- 
munication  down  to  the  triumph  of  the  latter  through  the 
results  of  the  Civil  War. 

An  effort  has  been  made  already  to  demonstrate  that  only 
the  impending  anarchy  that  threatened  the  country  in  1786-87, 
with  an  entire  dissolution  of  the  pretense  of  federal  gavexTt- 
ment  then  existiag,  enabled  the  naticMiaiists  to  force  the  states 
to  assemble  at  Philadelphia  for  the  final  experiment.  So  bitter 
was  the  opposition  in  certain  quarters  that  del^ates  from 
Rhode  Island  never  appeared  at  all,  while  those  from  the  great 
State  of  New  York  were  withdrawn  at  the  critical  moment 
through  the  influence  of  Clinton,  who  openly  declared  that  no 
good  was  to  be  expected  from  the  efforts  of  the  advocates  of 
despotism*  who  were  propositi  to  make  a  new  omstitution. 
Such  was  the  spirit  of  the  opposition  to  the  new  natifxial 
system  that  contested  its  adoption  in  all  the  states  under  the 
leadership  of  such  men  as  Patrick  Henry,  Richard  Henry  Lee, 
and  Thomas  Nelson,  whose  efforts  might  have  been  successful 
had  it  not  been  for  the  patriotism  of  Maryland  and  South 
Carolina  in  refusing  to  consider  the  designs  of  the  first-named 
for  an  independent  Southern  confederacy  to  be  based  cm 
slavery.  And  yet,  after  the  triumph  of  the  nationals  ot  federals 
under  the  lead  of  Washington,  assisted  by  his  great  lieutenants, 
Madison  and  Hamilton,  it  is  a  onnfort  to  know  that  even 
Patrick  Henry  and  Mason  eicquiesced  in  the  result  without 

'  He  claimed  tbat  after  a  longer      of  the  Union.  Pnm,  Padut,  a6th 
trial  the  Confederation  would  be      July,  1787. 
found  to  aniwer  all  the  purpoeea 
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malignity.  They  bad  been  beaten  down  by  the  master.  As 
Monroe  wrote  to  Jefferson:  "Be  assured,  Washington's  influ-  WMliiagton'i 
ence  carried  this  government."'  He  believed  with  James  Wil-  *^°"i*- 
son,  idiosaid  in  the  Federal  Convention  of  1787:  "By  adopt- 
ing this  constitution  we  shall  become  a  nation;  we  are  not 
now  one.  We  shall  form  a  national  character;  we  are  now 
too  dependent  on  others."  * 

When  the  new  government  was  set  in  motion  under  the  pre- 
sidency of  Washington,  with  Hamilton,  the  typical  Federalist, 
as  the  organizii^  statesman,  asnsted  by  the  genius  of  Madison 
in  the  House  of  Representatives,  this  country  was  inferior  in 
population  and  wealth  to  Holland;  it  stood  but  little  above 
the  level  of  Denmark  or  Portugal.  Its  first  real  assertion  of 
national  power  was  through  Hamilton's  excise  tax  on  distilled  Hunfltcn's 
spirits,  which  was  made  necessary  by  the  assumption  of  the  **^ 

state  debts.  That  tax  pressed  with  special  severity  upon  the 
settlers  in  the  western  counties  of  Pennsylvania  and  \^iginia, 
who  had  discovered  that  it  was  more  profitable  to  distill  their 
com  and  wheat  into  whiskey  than  to  carry  it  to  market  by 
almost  impassable  roads.  Lying  within  a  disputed  district  be- 
tween the  two  states,  these  settlers  had  escaped  from  vexatious 
interference  from  either.  When  they  were  prompted  by  their 
isolation  to  set  up  for  themselves,  the  Supreme  Executive 
Council  of  Pennsylvania  had  sent  in  1783  a  special  agent  to 
remonstrate  with  "those  deluded  citizens  in  ye  western  coun- 
ties who  seemed  disposed  to  separate  from  ye  commonwealth 
and  erect  a  new  and  independent  state."  It  is  not,  therefore, 
strange  that  when  this  direct  tax  was  levied  directly  upon  the 
distillation  of  whiskey,  these  independent  and  isolated  mount- 
aineers, who  considered  that  their  industry  had  been  invid- 
iously selected  for  persecution,  should'  have  threatened  to  take 
up  arms  when  the  revenue  o£Bcers  came  to  collect  it.  At  the 
critical  moment  in  1794,  Washington  instantly  sent  an  army  of  Whukey 
sixteen  thousand  men  into  the  rebellious  region,  by  which  the  „{  j.j^_ 
threatened  revolt  was  suppressed.  Thus  the  first  demonstra- 
tion was  made  that  the  new  government  possessed  not  only 
the  power  to  levy  direct  federal  taxes  but  the  nerve  to  trample 
upon  all  provincial  oppo«tion  to  their  collection. 
About  this  time  it  was  that  Washington  settled  the  fact  that 
*  July  13,  1788,  MS.  '  MaMtM  Papvs,  &,  gai. 
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fae  was  to  be  no  less  firm  in  dealing  with  toniga  nations.  When 
in  April,  1793,  newB  was  received  that  the  French  Republic  had 
declared  war  against  Great  Britain  and  Holland,  a  condition 
that  made  it  easy  for  us  to  drift  into  war  as  the  ally  erf  France, 
Washington,  despite  the  opposing  current  of  popular  feeling, 
on  April  33,  by  the  unanimous  advice  of  his  cabinet,  issued  a 
Neutt«Uty  proclamation  of  neutrality  between  the  French  Republic  and 
^  ,-gQ^  her  enemies.    As  that  act  involved  the  assumption  that  the 

former  treaty  of  alliance  was  really  at  an  end,  including  its 
guaranty,  by  reason  of  the  change  of  government  in  France, 
there  was  an  outburst  of  rage  against  the  President,  who  was 
accused  by  the  Republicans  as  being  not  only  an  enemy  of 
France  but  of  republican  institutions.  So  firmly  did  he  stand 
his  ground  that  Citizen  Genet  —  who  attempted  to  violate  the 
neutrality  of  the  United  States  by  granting  commissions  to 
American  citizens  to  fit  out  privateers  manned  by  Americans 
to  cruise  against  English  conunerce — was  recalled.  As  a  r& 
cognition  of  the  justice  of  the  Premdent's  course  the  Provisory 
Council  of  the  French  Republic  demanded  "the  arrest  of  Mr. 
Genet  and  all  the  other  agents  «4io  may  have  participated  in 
his  faults  and  sentiments."  ^ 
ji^Adudi'  While  a  patriotic  courtesy  prompted  Washington  to  dis- 
^^^^  claim  party  affiliations,  he  was  the  king  of  the  Federalists, 
and  as  such  he  passed  on  the  new  national  power  to  John 
Adams,  who  began  in  1797  to  battle  with  the  French  Directory, 
incensed  against  this  country  by  reason  of  its  strict  neutral- 
ity and  also  by  reason  of  the  treaty  of  peace  recently  entered 
into  between  Finland  and  the  United  States.  The  burst  of 
indignation  that  followed  the  publication  of  the  "X.  Y.  Z. 
dispatches"  seemed  for  the  moment  to  overwhelm  the  Re- 
publicans and  tobolsterup  the  Federalists,  who  had  been  losing 
ground.  In  that  moment  of  overconfidence  they  made  the 
fatal  mistake,  in  the  hope  of  strengthening  the  government 
still  furthar,  of  pasang  during  the  summer  of  1798  the  two  acts 
AUoi  and  of  Coi^:ress,  known  as  the  Alien  and  Sedition  Laws,  which  were 
s^tioaiAwi,  jigtinj^y  partisan.  Intense  hostility  to  France  by  reason  of 
her  aggressions  upon  American  oommtrtx  diminated  party 
divisions  for  a  time  and  gave  over  both  Houses  to  Federalist 
control.  As  the  leading  Republican  journalists  were  in  the 
'  For  a  fun  •tatement  ne  Taylor,  Itilenuitional  PtA.  Law,  351-4, 640  jg. 
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main  refugee  fordgnerB  who  had  excited  th^  opponents  by 
scurrilous  and  violent  attacks,  the  Federalists,  after  providing 
for  an  increase  of  the  army  and  navy,  undertook  to  muzzle 
these  aliens  by  three  alien  laws.  The  essence  of  the  first,  an 
amendment  of  the  naturalization  laws,  was  a  substitution  of 
fourteen  yean'  previous  residence  for  five;  alien  enemies  could 
not  become  citizens  at  all ;  in  a  register  to  be  kept  of  all  aliens 
resident  in  this  country  their  names  were  to  be  entered  under 
penalties  in  case  of  neglect.  The  essence  of  the  second,  passed 
June  35,  and,  limited  by  its  terms  to  two  years,  was  an  author- 
ity to  the  Executive  to  expel  from  the  country  all  such  aliens 
as  might  be  deemed  dangerous  to  its  peace  and  safety,  or  such 
as  might  be  suspected  of  treasonable  designs  against  it.  The 
essence  of  the  third  was  an  authority  to  the  Executive,  in  the 
event  of  war  or  invamon,  to  apprehend,  secure,  or  remove  all 
resident  aliens,  natives,  or  citizens  of  the  hostile  nation,  upon 
a  prodamation  to  that  effect  to  be  issued  at  his  discretion. 
Tumti^  then  from  aliens  to  native-bom  citizens,  a  sedition  law 
was  devised  to  define  more  exacdy  the  law  of  treason,  and  to 
define  and  punish  the  crime  of  sedition.  The  practical  purpose 
of  this  law,  which  was  to  expire  March  3,  1801,  was  to  fine  and 
imprison  such  as  should  combine  or  oonsiure  to  oppose  any 
measure  of  the  Government,  and  such  as  should  utter  any 
scandalous,  false,  or  malicious  writing  against  the  President, 
Congress,  or  Government  of  the  United  States.  In  a  word,  its 
primary  purpose  was  to  advance  the  interests  of  the  party  in 
power  by  restraining  the  freedom  of  speech  and  of  the  press.  Attempt 
while  enlarging  at  the  same  time  the  scope  of  the  federal  judi-  f^^^^^ 
daiy  through  an  implied  recognition  of  its  common-law  crim-  dlacoMkia. 
inal  jurisdiction.  Under  the  Sedition  Law  there  were  at  least 
six  prosecutions;  under  the  Alien  Law  there  were  none  at  all. 
But  it  was  not  so  much  the  oppressive  execution  of  these  laws 
as  the  principles  embodied  in  them  that  aroused  to  action  the 
Republicans,  who  claimed  they  were  a  political  weapon  directed 
against  them.  This  tyrannical,  and,  in  part,  unconstitutional 
legislation  thus  enacted  by  the  Federalists  —  "  who,  allowing 
little  for  the  good  sense  and  spirit  of  Americans,  or  our  geo- 
graphical disconnection  with  France,  were  crazed  with  the 
fear  that  this  Union  might  be,  like  Venice,  made  over  to  some 
European  potentate,  or  chained  in  the  same  galley  with  Switz- 
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erland  or  Holland,  to  do  the  Directory's  biddii^"^ — drew 
from  the  Republicans  the  counterblasts  embodied  in  the 
famous  Kentucky  and  Virginia  Resolutions  of  1798. 
Ccntocky  vul  Iq  November  of  that  year  the  KentuclQr  Legislature  passed 
luUratfiToS.  ^  series  of  resolutions  formulated  by  Jefferson,  who  intrusted 
them  to  George  Nichcdas  under  a  plec^  that  "it  should  not 
be  known  from  what  quarter  they  came."  Not  until  iSst  did 
the  son  of  tlie  reputed  father  of  the  resolutions  draw  from 
Jeffemn  an  acknowledgment  of  their  jiatemity.  The  first  of 
these  resolutions,  nine  in  number,  declared  in  part  "that  the 
several  states  composing  the  United  States  of  America  are 
not  united  on  the  principle  of  unlimited  submisaion  to  their 
general  government;  but  that,  by  compact,  un^^r  the  s^rle 
and  title  of  the  Constitution  of  the  United  States,  and  of 
amendments  thereto,  they  constituted  a  general  government 
for  special  purposes,  del^ated  to  that  government  certain 
definite  powers,  reservii^,  each  state  to  itself,  the  residuary 
mass  of  right  to  their  own  self-government;  and  that  when- 
soever the  general  government  asstunes  undel^^ted  powers, 
itsactsare  unauthoritative,  void,andof  no  force."  Thesecmd 
declared  the  Sedition  Law  "void  and  of  no  ^ect,"  because 
Cca^T^ss  possessed  no  power  to  punish  crimes  not  mentioned 
in  the  Constitution,  while  the  third  based  the  same  assertion 
<Hi  the  ground  that  it  abrit^^ed  the  freedom  of  speech  and  of 
the  press.  The  fourth,  fifth,  and  sixth  attacked  the  Alien  Law 
on  constitutional  grounds,  while  the  seventh  denounced  broad 
construction  in  general  as  "a  fit  and  necessary  subject  for 
revisal  and  correction  at  a  time  of  greater  tranquillity,  -wiule 
those  specified  in  the  preceding  resolutions  call  for  immediate 
redress."  The  eighth  and  nintili  direct  the  manrter  ai  their 
transmission  to  federal  representatives  and  to  state  executives 
with  the  warning  that,  if  no  action  be  taken  t^ainst  such  un- 
constitutional exercise  of  national  power,  "no  rampart  now 
remains  gainst  the  pasuons  and  the  power  of  the  majority 
in  Coi^;ress." 
AddHkMl  The  additional  I&ntucky  Resolution  of  1 799,  after  repeating 

^^^^        its  definition  of  tiie  Constitution  as  "a  compact,"  declares 
clijM.  "that  the  several  states  which  formed  that  instrument,  bang 

sovereign  and  independent,  have  the  unquestionable  right  to 
1  Sdioaler,  Hist.  i>f  the  U.  S.,  I,  4.11;  Randall'a /<f<rwN,  ii,  444. 
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judge  of  its  infractioo ;  that  a  iiiilIi6cation,  by  those  sovereign- 
ties, of  all  unauthorized  acts,  done  under  color  of  that  infitru- 
ment,  is  the  rightful  remedy;  that,  although  this  common- 
wealth,  as  a  party  to  the  federal  compact,  will  bow  to  the  laws 
of  the  Union,  yet  it  does,  at  the  same  time,  declare  that  it  will 
not  now  or  ever  hereafter  cease  to  oppose,  in  a  constitutional 
manner,  every  attempt,  at  what  quarter  soever  offered,  to 
violate  that  compact;  and  finally,  in  order  that  no  pretext  ot 
arguments  may  be  drawn  from  a  supposed  acquiescence,  on 
the  part  of  this  commonwealth,  in  the  constitutionality  of 
those  lAws,  and  be  thereby  used  as  precedents  for  similar 
future  violajions  of  the  federal  compact,  this  commonwealth 
does  now  enter  against  them  its  solemn  protest." 

InDecemberof thesameyear theVii^>niaL^:isIaturepas8ed  \nicliiiB 
a  similar  series  of  resolutions,  eight  in  number,  substantially  ^^^?^ 
identical  in  thought  and  feding,  ostensibly  prepared  by  Madi-  "  " 
son,^  then  a  member  of  that  l^slature.  Passing  over  the  first, 
declaring  the  purpose  of  the  legislature  to  defend  the  consti- 
tutions, federal  and  state;  and  the  eecood,  professing  a  firm 
attachment  to  the  Union,  —  emphasis  should  be  given  to 
the  third,  which  declared  "that  this  assembly  doth  explic- 
itly and  peremptorily  declare  that  it  views  the  powers  of 
the  Federal  Government,  as  resulting  from  the  compact  to 
which  the  states  are  parties,  as  limited  by  the  plain  sense  and 
intention  of  the  instnuneat  constituting  that  compact,  as  no 
further  valid  than  they  are  authorized  by  the  grants  enumer- 
ated in  that  compact ;  and  that  in  case  of  a  deliberate,  palpable, 
and  dangerous  ezerdse  of  other  powers,  not  granted  by  the 
said  compact,  the  states  which  are  parties  thereto,  have  the 
right,  and  are  in  duty  bound,  to  interpose,  for  arrestii^  the 
progress  of  the  evil,  and  for  nuuntaining  within  their  respective 
limits  the  authorities,  rights,  and  liberties  appertaining  to 
them."  The  fourth  predicts  that  broad  constitutional  construe* 
tion  will  end  in  converting  our  republican  system  into  "at  best 
a  mixed  monarchy";  the  fifth  and  sixth  denounce  the  Alien 
and  Sedition  Laws  as  unconstitutional ;  the  seventh  expresses 

>  Even  when  tbey  wete  in  the  cuJ  request  of  the  latter,  JeffenoD 

preaidential    office    botli    Madwon  wrote  the  to-called  "Monroe  E>oc> 

and  Mcxiroe  looked  to  JefferMn  tor  trine."  See  Taylor,  IiU.  PiMie  Law, 

utellectual  guidance.    By  the  ape-  141  tj. 
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the  affection  of  \^rginia  for  the  other  states;  the  other  requests 
the  transmission  of  the  resolutions  to  federal  offidals  and  state 


How  can  any  critical  student  fail  to  percdve,  when  these  two 
sets  of  resolutions  are  placed  ^de  by  side,  that  they  are  the 
product  of  a  single  mind  overshadowed  by  a  single  thought? 
No  matter  what  Jefferson's  motives  were  for  acting  secretly  in 
this  grave  matter,  the  fact  remains  that  from  behind  a  mask 
he  offered  two  phases  of  a  single  composition,  substantially 
the  same  in  form  and  substance,  to  two  legislatures.  In  Ken- 
tucky he  acted  through  George  Nicholas ;  in  Virginia  through 
James  Madison,  whose  conduct  in  the  making  and  adopt- 
ing of  the  Constitution  clearly  indicated  that  he  was  then  as 
Federalist  as  Washington,  whose  lieutenant  he  was.' 

No  argument  is  necessary  to  demonstrate  the  otent  to 
which  Jefferson  was  imbued  with  the  politics  of  the  French 
Revolution,  whose  basic  idea  was  drawn  from  the  sodal  con- 
tract theory  of  Jean  Jacques  Rousseau.  A  great  critic  has  said 
that  "Rousseau  was  more  popular  than  Locke,  and  more  dog- 
matic than  Hobbes.  The  result  was,  the  ConirtU  Social  became 
one  of  the  most  successful  and  fatal  of  political  impostures."' 
The  same  writer  says  that  the  historical  importance  of  Rous- 
seau's polirical  system  "is  that  it  is  in  great  measure  answer- 
able for  the  Declaration  of  the  Rights  of  Man.  .  .  .  The  birth 
of  all  men  free  and  with  equal  rights,  the  collective  sovereignty 
of  the  nation,  and  the  'volonU  gSnSrale'*  which  poffltive  laws 
express,  are  taken  straight  from  Rousseau."  The  thin  veneer  of 
French  philosophy  superimposed  by  Jeflferson  upon  the  solid 
substructure  of  English  constitutional  law  that  underiies  the 
Declaration  of  Independence  did  no  harm,  —  it  was  innocu- 
ous. But  when  the  time  came  for  him  to  attempt  to  embody 
in  our  poUtical  system,  through  the  Kentucky  and  'S^rginia 
Resolutions,  the  idea  that  a  constitution  is  a  mere  contract  or 
"compact,"  as  viewed  by  the  Rousseau  school,  it  was  quite 

■  See  Madiaon'a  epeecbea  ia  the  promotiDg  thoae  prindplea  and  that 

Federal  Convention,  in  which  he  so  form  of  government  which  will  most 

bitterly   opposed  the  equal  reprc-  approxdmate  the  states  to  the  con- 

sentationof  the  states  in  the  Senate;  dttion  of  couaties." 

especially  Madison  Papers,  ii,  98a,  *  Sir  Frederick  Ptdlock,  Hist,  ef 

iriiere  he  says;  "The  true  policy  of  &e  Scitnix  eif  PoUtics,  75. 

the  small  states,  therefore,  lies  in  ■  Ibid.  79. 
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another  matter.  HoUand  tells  us  that  "since  the  asaertioa  of 
tbe'rightsof  man' which  preceded  the  French  Revolution,  the 
written  enactment  of  such  fundamental  principles  has  not 
been  uncommon,  as  well  on  the  European  continent  as  in 
America."  ^  But  the  immense  difference  that  divides  a  written 
constitution  in  the  United  States  from  a  written  constitution 
in  France  is  embodied  in  the  fact  that  in  the  former  the  supreme 
and  hnal  power  to  determine  when  its  terms  have  been  in- 
fringed is  vested  in  the  courts  as  a  function  purely  judidal. 
The  fundamental  heresy  embodied  by  Jefferson  in  both  sets  of  Jeaenon'i 
resolutions  —  a  heresy  that  had  to  be  burnt  out  in  the  fires  °'**°^  aemj. 
of  dvil  war  —  was  that  over  the  violation  of  a  constitution, 
considered  as  a  "compact,"  there  is  no  common  judge.  In  the 
Kentucky  Resolutions  he  expresses  the  idea  in  these  explicit 
terms: "  But  that,  as  in  all  other  cases  of  compact  among  parties 
having  no  common  judge,  each  party  has  an  equal  right  to 
judge  for  itself,  as  well  of  infractions  as  of  the  mode  and 
measure  of  redress."  In  the  third  of  the  Virginia  Resolutions 
the  unauthorized  exercise  of  "the  powers  of  the  Federal  Gov- 
ernment as  resulting  from  the  compact  to  which  the  states 
are  parties"  is  to  be  passed  upon  —  not  by  the  Supreme 
Court  of  the  United  States  —  but  by  "the  states  which  are 
parties  thereto."  'Hiere  is  no  mistiness  of  language,  there  is  no 
confusion  of  tboi^ht.  Jefferson's  dean-cut  £uid  drastic  pro- 
portion as  embodied  in  both  sets  of  resolutions  was  that 
American  written  constitutions  should  be  considered  only  as 
"compacts"  in  the  French  sense,  as  to  whose  infractions  the 
courts  have  no  power  to  ju<^. 

Great  as  JeOerson  was,  patriotic  and  wise  as  he  was,  the  one  Hi»  Muie  u 
defect  in  an  otherwise  exquisite  mind  was  an  utter  lack  of  T^udriiJ^,^, 
appreciation  of  the  importance  of  the  judicial  power,  as  a 
supreme  arbitrating  power.  It  may,  however,  be  said  in  his 
defense  that  in  1798  the  Supreme  Court  of  the  United  States 
was  sttlTin  eclipse;  in  1801  Jay  abandoned  it  on  the  ground  that 
"it  would  not  obtain  the  energy,  weight,  and  dignity  which 
Was  essential  to  its  affording  due  support  to  the  national 
government."  *  When  Jefferson  came  into  power,  March  4, 
1801,  his  first  move  was  to  direct  a  systematic  and  well-organ- 
ized attack  upon  the  federal  judidary.  But  a  kind  provid- 
*  JtirupnidtHet,  3/6a.  *  See  Pellew'i  L^e  tj  Jay,  339. 
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(./ence  so  ordered  that,  just  one  month  before,  John  Mardiall 
had  taken  his  seat  in  that  high  place  in  which  he  sat  as  the  chief 
in  the  midst  of  tax  associateB  for  thirty-four  yeais.  Before  that 
great  career  ended  he  had  uprooted  fuid  cast  out,  so  far  as  the 
judicial  power  could  uproot  and  cast  out,  the  fundamental 
concept,  drawn  by  Jefferson  from  the  politics  of  the  French 
Revolution,  which  asserted  that  the  infractions  of  American 
(VQStitutions,  like  thoae  of  France,  are  beyond  the  juriadiction 
of  the  judicial  power. 

Out  of  the  Pandora's  Box  opened  by  Jefferson  in  dw  Ken- 
tucky and  Virginia  Resolutions  came  the  closely  related  doc- 
NutHGodon     trines  of  nullification  and  secessi(»i  which  were  extinguished 
MidwMMioa.    once  and  forever  by  the  CiAil  War.  Mr.  Brycehaathua  recently 
summed  up  the  whole  matter:  "The  drily  legal  and  practical 
diaract«-  of  the  Constitution  did  not  prevent  the  growth  of  a 
mass  of  subtle  and,  so  to  speak,  scholastic  metaphysics  regard- 
ing the  nature  of  the  government  it  created.  The  inextricable 
knots  which  American  lawyers  and  publidsta  went  on  tying, 
down  till  1861,  were  cut  by  the  sword  of  the  North  in  the  Civil 
War,  and  need  concern  us  no  longer.  It  is  now  admitted  that 
the  Union  is  not  a  mere  compact  between  commonwealths, 
dissoluble  at  pleasure,  but  an  imtrument  of  perpetual  efficacy, 
emanating  from  the  whole  people,  and  alterable  by  them 
only  in  the  manner  which  its  own  terms  prescribe.   It  is  *an 
indestructible  union  of  indestructible  states.' "  ^ 
/         The  whole  system  of  "scholastic  metaphysics  regarding  the 
nature  of  the  government,"  the  tying  of  the  "inextricable 
knots  which  American  lawyers  went  on  tying,  down  till  1861," 
all  date  from  the  promulgation  by  Jefferson  in  1798  <rf  the 
purely  fandful  theory  that  an  American  constitution  is  a 
V  A  conidtntloii    "compact"  in  the  French  sense,  and  as  such  beyond  the  juris- 
Bot''m aan-      diction  of  the  supreme  judicial  power,  —  and  not  "an  instru- 
ment of  perpetual  efficacy"  constniable  by  that  power.  UptMi 
that  indefensible  word  "compact"  were  based  all  of  ^e  subtle 
and  untenable  theories  embodied  in  the  "scholastic  meta- 
HanhaU'i        physics"  of  Calhoun.  Marshall  clearly  taught  that  an  Ameri- 
^*^'*^"-  can  constitution  is  not  a  "compact"  but  "an  instrument  of 

perpetual  efficacy,"  when  in  McCulloch  v.  Maryland,*  he  held 
that  the  government  of  the  Union  is  a  govemmoit  of  the  peo- 
■  American  Commonwealth,  i,  ^2-323.  *  4  Wheat.  316. 
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jAe,  emanating  from  them,  and  deri^nng^  its  powers  from  diem. 
Though  limited  in  its  powers,  it  ia  supreme  within  its  sphere, 
and  its  laws  are  the  supreme  law  of  the  land.  In  that  case  he 
said:  "A  constitution,  to  contain  an  accurate  detail  of  all  the 
subdivisions  of  which  its  great  powers  will  admit,  and  of  all  the 
means  by  which  they  may  be  carried  into  execution,  would 
partake  of  the  prolixity  of  a  l^al  code,  and  could  scarcely  be 
embraced  by  the  human  mind.  It  would  probably  never  be 
understood  by  the  public.  Its  nature,  therefore,  requires  that 
only  its  great  outlines  should  be  marked,  its  important  objects 
designated,  and  the  minor  ingredients  which  compose  tiiose 
objects  be  deduced  from  the  nature  of  the  objects  themselves." 
In  his  view  all  such  deductions  were  to  be  made  by  the  judicial 
power.  The  good  work  thus  begun  by  Marshall  was  completed 
when,  in  Texas  e.  White,*  Chief  Justice  Chase  declared,  after  Chwrt 
the  close  of  the  Civil  War,  that  in  the  Constitution  of  the  *'**'** 
United  States  is  embodied  "an  indestructible  union  of  inde- 
structible states."  If  we  had  accepted  from  the  outset  those 
sane  and  legitimate  definitions  of  a  constitution  as  laid  down 
by  Marshall  and  Chase,  the  untenable  assumption  that  a  con- 
stitution is  a  "compact"  —  the  outcome  of  the  now  entirely 
discredited  theory  of  the  sodal  contract,  whidi  passed  from 
Hobbes  to  Rousseau  and  from  Rousseau  to  Jefferson  —  could 
never  have  entered  the  arena  of  American  politics  with  its  long 
train  of  false  and  misleading  analogies. 

While  declining  the  moral  responsibility  for  it  at  the  time,  Jeffenon'* 
Jefferson  undertook  to  carry  on  a  political  prop^anda  through  ^^J^J^^ 
the  resolutions  in  question,  which  were  transmitted  to  all  ibuitr. 
representatives  in  Coi^jess  and  to  the  other  states,  with  the 
view  of  eliciting  sympathetic  responses.   The  only  responses 
actually  made  were  sharply  antagonistic  to  the  resdutions. 
Such  was  the  nature  of  the  replies  made  by  Delaware,  Febru- 
ary J,  1799,  by  Rhode  Island  in  February,  by  Massachusetts, 
February  9,  by  New  York,  March  5,  by  Connecticut,  May  9, 
by  New  Hampshire,  June  14,  by  Vermont,  October  30.  Massa- 
chusetts, in  a  long  and  ai^mentative  response,  took  special 
pains  to  deny  the  competency  of  any  state  legislature  "to 
judge  of  the  acts  and  measures  of  the  Federal  Government" ' 

'  7  Wall.  700. 

■  Ct.  Johnston,  Amaica»  PaUlkel  BiOory,  1763-1876,  port  I,  p.  189. 


..Google 


312  THE  AMERICAN  CONSTITVTION  [Ch. 

Haitfani  Con-  Just  38  the  Conflict  with  France  in  1798  led  to  the  contro- 
vcntkni,  1814.  yersy  between  the  national  and  provincial  forces  out  of  which 
grew  the  Southern  manifesto  emtxxlied  in  the  Kentucky  and 
Virginia  Resolutions  of  that  year,  so  the  conflict  with  Great 
Britain  in  1812,  for  the  establishment  of  neutral  rights,  led 
to  the  controversy  between  the  same  forces  out  of  which  grew 
the  Northern  manifesto  embodied  in  the  proceedii^  of  the 
convention  that  met  at  Hartford  in  1814.  As  early  as  1781  the 
name  "Essex  Junto"  was  applied  by  John  Hancock  to  a  group 
of  leaders  centred  in  Essex  County,  Massachusetts,  who  were 
specially  obnoxious  to  the  Anti-FederaUsts  of  that  state  be- 
cause they  were  impelled  as  representatives  of  commercial 
interests  to  desire  a  stronger  federal  government.  Nothing  was 
more  natural  than  that  this  group,  after  the  adoption  of  the 
Constitution,  should  have  become  an  important  factor  in 
the  Federal  party  as  directed  by  Washington  and  Hamilton. 
After  the  accession  of  Adams,  the  junto,  which  allied  itself 
rather  with  Hamilton  than  with  the  President,  so  far  incurred 
his  hostility  that  he  stigmatized  them  as  a  "British  faction," 
imworthy  of  American  recognition  because,  as  he  alleged,  they 
were  chiefly  responsible  for  the  attempt  to  force  war  upon 
France  in  1798-99. 
NewEn^uid  As  in  this  group  was  embodied  in  a  pronounced  form  the 
cvpcdtioD  to  j^g^  England  opposition  to  the  "restrictive  system,"  it  be- 
tTitem."  came  convenient  m  the  rest  of  the  Umon,  almost  entirely 

Republican  in  politics,  to  attribute  all  the  evils  arising  out  of 
the  resistance  to  the  Embargo,  the  alleged  intention  ta  secede 
in  1808,  and  the  determined  opposition  to  the  war  with  Great 
Britain  to  that  local  type  of  New  England  Federalism  which 
the  evil  spirit  of  the  "Essex  Junto"  was  supposed  to  have 
produced.  In  1812  only  in  New  England  did  the  Federal  party 
still  maintain  an  organization  as  such,  —  the  eulministrarion 
of  the  government  being  in  the  hands  of  the  Democratic- 
Republicans,  representing  a  coalition  of  the  South  and  West, 
intent  upon  war  and  an  invasion  of  Canada  in  order  to  com- 
pel  Great  Britain  to  give  up  the  right  of  imprisonment,  search, 
and  paper  blockade. 
Fcdeniu  A^unst  the  war  declared  by  the  Act  of  June  18,  the  Federal- 

"PP°^*'°"  *°     ists  were  unanimously  opposed,  because,  as  they  contended, 
while  French  i^s;ressions  had  never  really  ceased,  the  effects 
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of  the  British  Orders  in  Council  were  not  sufficiently  damag- 
ing Xo  American  trade  to  warrant  the  destruction  of  what 
remained  of  it  on  that  account.  Out  of  that  spirit  of  hostil- 
ity to  the  war  grew  the  contention  of  the  governors  of  Con- 
necticut and  Massachusetts  that  they  were  required  by  law 
to  furnish  troops  only  to  suppress  iosurrectiotu,  or  repel  in- 
vasions, when,  on  June  12,  the  President  called  upon  them 
to  supply  detachments  of  militia  for  gairiaon  duty.  The  dis- 
position thus  manifested  in  New  En^^and  to  construe  strictly 
and  to  resist  the  powers  of  the  Federal  Government  met  with 
such  popular  approval  there  that  in  1813  the  Federal  party 
won  a  majority  in  every  state  election;  and  when  the  Congress 
met  in  May  the  House  —  the  New  York  ddq^ation  having 
become  largely  Federalist  —  a>ntained  68  peace  to  iia  war 
members.  Thus  emboldened  by  success,  the  Ic^^ture  of 
Massachusetts  declared  the  war  "impolitic  and  unjust,"  even 
goii^  so  far  as  to  refuse  votes  of  thanks  for  naval  victories 
"not  immediately  connected  with  the  defense  of  our  seacoast 
and  soil." 

From  Massachusetts  the  spirit  of  opposition  to  the  war  u«M»diuBettt 
passed  to  all  New  England,  then  suffering  from  a  combination  *'°™  centre- 
of  grievances,  chief  among  «^ch  was  the  Embargo  enacted 
to  counteract  the  British  exemption  of  that  coast,  wliose  de- 
fense had  been  neglected,  from  blockade,  and  the  destruction 
of  its  commerce  and  fisheries,  for  which  infant  manufactures 
and  privateering  were  not  an  adequate  substitute.  When 
under  such  conditions  the  Massachusetts  L^slature,  on  Octo- 
ber 18, 1814,  accepted  the  proposal  of  a  convention  of  the  New 
England  States  to  "lay  the  foundation  of  a  radical  reform  in 
the  national  compact  by  inviting  to  a  future  conventioD  a 
deputation  from  all  the  other  states  in  the  Union,"  Connecti- 
cut and  Rhode  Island  promptly  followed  her  lead,  —  the  first- 
named  with  the  proviso  that  the  deliberations  were  to  be 
limited  to  matters  "not  repugnant  to  their  obligations  as 
members  of  the  Union,"  a  quaUfication  restated  in  substance 
by  the  other  two. 

On  December  15,  the  convention  met  at  Hartford,  with  CooTtntimat 
twelve  del^:ates  from  Massachusetts,  seven  from  Connecti-  ^^"J^  ^**" 
cut  and  four  from  Rhode  Island,  two  from  New  Hampshire 
and  one  from  Vermont.  After  secret  session  of  three  weeks 
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the  twenty-six  delegates  prepared  a  report  to  their  respective 
legislatures  and  adjourned  January  15,  1815.  On  November 
16,  1819,  the  president,  George  Cabot,  deposited  its  journal 
with  the  Secretary  of  State  at  Boston,  and  in  1833  the  history 
of  the  Hartford  Convention  was  written  by  its  secretary, 
Theodore  Dwight,  editw  of  the  "  Hartford  Union."  With  the 
sources  of  information  thus  available,  there  is  now  no  mystery 
as  to  the  scope  of  what  was  actually  undertaken.  So  redtdent 
is  the  report  of  the  aroma  of  the  Kentucky  and  Virginia  Reso- 
lutions that  it  is  hard  to  forget  for  the  moment  that  they  were 
not  a  New  En^and  product.  In  the  proposal  for  the  meeting 
the  Constitution  is  called  "the  national  compact,"  which  is 
not  to  be  disserved,  unless  sadi  a  dissolution  should  be  neces- 
sary "by  reason  of  the  multiplied  abuses  of  bad  administra- 
tions; it  should,  if  possible,  be  the  work  of  peaceable  times  and 
deliberate  consent."  It  gravely  proposed  that  Congress  should 
confide  to  the  states  their  own  defense,  a  certain  proportion  of 
the  ta:Ks  raised  in  the  respective  states  to  be  paid  into  the 
etate  treasuries  for  that  purpose.  Vi^th  that  proposal  was 
coupled  the  declaration  that  "  it  is  as  much  the  duty  of  the 
state  authorities  to  watch  over  the  rights  reserved  as  of  the 
United  States  to  exercise  the  powers  which  are  del^ated." 
One  can  almost  hear  in  these  words  the  vtnce  of  Jefferson 
repeating  that  when  there  has  been  an  exercise  of  federal 
powers  not  granted  "by  the  said  compact,  the  states,  which 
are  parties  thereto,  have  the  right,  and  are  in  duty  bound 
to  interpose,  for  arresting  the  prepress  of  the  evil,  and  for 
maintaining,  within  their  respective  limits,  the  authorities, 
rights,  and  liberties  appertaining  to  them." 

In  addition  to  the  New  England  grievances  already  men- 
tioned, the  report  referred  to  "the  easy  admisaon  of  natural- 
ized foreigners  to  i^aces  of  trust,  honor,  and  profit,"  and  to 
"the  admission  of  new  states  formed  at  pleasure  in  the  West- 
em  regions"  by  which  the  original  balance  of  the  sections  was 
destroyed.  Extreme  measures  were  not,  however,  to  be  taken, 
the  Union  was  not  to  be  broken  up,  if  the  followii^  changes 
in  the  Constitution,  which  it  recommended,  should  be  made. 
In  the  first  place  the  three-fifths  rule  r^fulatii^  the  representa- 
tion of  slaves  should  be  abolished;  in  the  second,  no  new  state 
should  be  admitted  without  a  two-thirds  vote  of  both  Houses; 
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in  the  third,  embargoes  should  be  limited  to  dxty  days;  in  the 
fourth,  commeFcial  intercourse  should  only  be  prohibited  by  a 
two-thirds  vote  of  both  Houses ;  in  the  fifth,  euch  a  vote  should 


be  required  to  declare  war  or  authorize  hostilities,  except  in  ! 

case  of  invasion;  in  the  sixth,  naturalized  fore^ers  should  be 
excluded  from  Congress  and  from  all  civil  offices  under  the  i 

Federal  Government;  in  tiie  seventh,  the  President  should  not 
be  refiligible,  and  should  not  be  taken  from  the  same  state  two  j^ 

terms  in  succesaon.  Before  the  arrival  of  the  oommissioneis  ^"^  *^^  ^"'^ 
sent  by  the  legislatures  of  Massachusetts  and  Connecticut  to  anm^ud. 
Washington  to  urge  the  proposed  amendments,  this  grave 
design  against  the  Union  was  annihilated  by  Jackson's  brilliant 
victory  at  New  Orteans  which  resulted  in  an  honorable  peace 
with  England.  As  an  eminent  historian  has  grapiiically 
expressed  it:  "The  commissioners  found  themselves  only  the 
discredited  agents  of  a  meeting  of  secret  conspirators  against 
the  unity  of  the  Republic,  and  of  states  that  had  deserted 
th«r  country  in  its  hour  of  sorest  need.  No  attention  was  paid 
to  their  recommendations,  nor  was  any  rettewal  of  tlie  con- 
vention ever  attempted." ' 

Daniel  Webster,  in  the  course  of  hts  great  ddiate  with  Hayne  Duitel 
upon  the  subject  of  nullification,  in  demonstrating  what  the  ^^^ 
South  Carolina  doctrine  would  have  accomplished  in  New 
England  if  it  had  been  acted  up<Mi  by  tiie  Hartford  Conven- 
tion, said:  "Let  me  here  say,  sir,  that,  if  the  gentleman's 
doctrine  had  been  received  and  acted  upon  in  New  England 
in  the  times  of  the  embargo  and  non-intercourse,  we  should 
probably  not  now  have  been  here.  The  government  would, 
very  likely,  have  gone  to  [xeccs,  and  crumbled  into  dust.  No 
stronger  case  can  ever  arise  than  existed  under  these  laws;  no 
states  can  ever  entertain  a  clearer  conviction  than  the  New 
England  States  then  entertained ;  and  if  they  had  been  under 
the  influence  of  that  heresy  of  opinion,  as  I  must  call  it,  which 
the  honorable  member  espouses,  this  Union  would,  in  all 
probability,  have  been  scattered  to  the  four  winds.  I  ask  the 
gentieman,  therefore,  to  apply  his  principles  to  that  case;  I 
ask  him  to  oome  forth  and  declare,  whether,  in  his  opinion, 
the  New  England  States  would  have  been  justified  in  interfu'- 
ii^  to  break  up  the  embargo  system,  under  the  conscientious 
■  Jobntton,  Am.  Polti.  Hist.,  1763-1876,  parti,  p.  316.  See  also  p.  308  Jg. 
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opinions  which  they  held  upon  it?  Had  they  a  right  to  annul 
the  law?"  ' 
South  The  same  warrior-statesnuini  who  checked  in  1814  by  his 

nuUiGcmt^  triumph  in  the  field  a  provincial  and  selfish  movement  in  New 
.J  Ei^land  down  the  path  toward  disunion,  checked  in  1832  just 
such  a  movement  when  South  Carolina  attempted  to  follow 
the  same  path  under  the  batmer  of  nullification.  While  the 
South  did  not  oppose  the  protecdve  tariff  of  1816,  so  favorable 
to  the  sale  of  her  cotton,  she  did  oppose  as  time  went  on  any 
further  increase  of  duties  on  fore^  goods,  the  Southern  ele- 
ment in  Coi^ress  defeating  in  1822  a  proposal  to  make  the 
tariff  more  protective.  The  tariff  of  1824,  more  advanced  in 
its  purpose  than  any  other  to  exclude  from  American  markets 
ford^  competing  goods,  was  passed  by  a  small  majority  of 
Northern  members  opposed  by  the  almost  unanimous  vote 
of  the  Southern,  Tidio  claimed  that  it  was  not  only  unjust  and 
Ttrifl  •  poHt-  sectional  but  unconstitutional.  From  that  time  the  tariff  ques- 
arteT^4.  ''°"  became  political,  dividing  Whigs  from  Democrats  about 
equally;  and  also  sectional,  uniting  the  West,  Centre,  and  East 
against  the  solid  South,  except  Louisiana.  In  1824  Calhoun 
and  Jackson  voted  for  the  last  time  for  protection ;  and  in  that 
year  Websto*  made  his  last  speech  for  free  trade.  The  tariff 
of  1828  marks  an  era  in  the  history  of  our  economic  legislation. 

fFrom  that  time  dates  the  serious  division  between  the  North 
and  the  South,  out  of  which  emerged  the  doctrine  of  nulli- 
fication, defined  to  be  the  formal  suspension  by  a  state  of  the 
operaticm  of  a  federal  law  within  its  jurisdiction.  The  appli- 
cation of  that  doctrine  to  practical  politics  was  first  made  by 
CtUwim.  joim  (2.  Calhoun,  then  the  ablest  and  moat  influential  states- 

man of  the  South,  bom  in  South  Carolina  in  1783,  of  Irish- 
Presbyterian  parentage.  Although  high-thoughted,  gifted,  and 
cultured,  his  mind  was  overmastered  by  "a  mass  of  subtle  and, 
BO  to  speak,  scholastic  metaphysics  r^arding  the  nature  of 
the  government  it  [the  Constitution]  created."  It  is  hardly 
conceivable  that  the  heresy  of  nullification  could  have  eman- 
ated from  a  mind  with  an  inborn  genius  for  law.  Such  a  mind 
was  that  of  Daniel  Webster,  who,  in  the  famous  debate  with 
Hayne,  —  the  spokesman  of  Calhoun,  then  President  of  the 
Senate, -~in  the  winter  of  1839-30,  thus  restated  in  that  body 
I  Bcntoa's  Thirty  Ytarf  Vitw,  ijg. 
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the  doctrine  in  question  as  be  understood  it:  "I  understand  HutUScatiaa 
the  honorable  gentleman  from  South  Carolina  to  maintain,  ^^  '^ 
that  it  is  a  right  of  the  state  legislature  to  interfere,  whenever, 
in  their  judgment,  this  government  transcends  its  constitu- 
tional limits,  and  to  arrest  the  operation  of  its  laws.  I  under- 
stand  him  to  maintain  this  right,  as  a  right  existing  under  the 
Constitution;  not  as  a  right  to  overthrow  it,  on  the  ground  erf 
extreme  necessity,  such  as  would  justify  violent  revolution. 
I  understand  him  to  maintain  an  authority,  on  the  part  of 
the  states,  thus  to  interfere,  for  the  purpose  of  correcting  the 
eserdse  of  power  by  the  general  government,  of  checking  it, 
and  of  compelling  it  to  conform  to  thdr  opinion  of  the  extent 
of  its  powers.  I  understand  him  to  maintain  that  the  ultimate 
power  of  judging  of  the  constitutional  extent  of  its  own  author- 
ity is  not  lodged  exclusively  in  the  general  govenuneat,  or  any 
branch  of  it;  but  that  on  the  cmtrary,  the  states  may  lawfully 
dedde  for  themselves,  and  each  state  for  itself,  whether,  in  a 
given  case,  the  act  of  the  general  government  transcends  its 
power.  I  understemd  him  to  insist  that,  if  the  exigency  of  the 
case,  in  the  opinion  of  any  state  government,  require  it|  such 
state  government  may,  by  its  own  sovereign  authority,  annul 
an  act  of  the  general  government,  which  it  deems  plainly  and 
palpably  unconstitudonal."  * 

When  Hayne  attempted  to  answer,  mthout  accepting  or  Hajme'*  de- 
rejecting  Webster's  definition,  he  admitted  the  parentage  of  '*°^j^!?^ 
nullification  by  restii^  it  upon  the  third  resolve  of  the  Vir-  sesoiatlou. 
ginia  Resolutions  of  1798,  reaffirmed  in  1799.  Thus  out  of  the 
Pandora's  Box,  opened  by  Jefferson  in  the  I^ntucky  and  Vit'     / 
ginia  Resolutions,  came  first  the  Hartford  Convention,  and  ^ 
next  the  doctrine  of  nulUiication,  which  proposed  to  transfer 
the  final  arbitrating  power  from  the  federal  judiciary  to  any 
state  that  might  see  fit  to  constitute  itself  the  ultimate  judge. 
In  other  words,  the  doctrine  was  that  whenever  a  state  be- 
lieved that  its  agent,  the  Federal  Government,  had  unlawfully 
executed  a  power  delegated  to  it,  it  was  its  constitutional  right 
to  suspend  the  exercise  of  that  power,  even  after  it  had  crys- 
tallized into  a  statute,  until  such  time  as  the  power  in  question 
should  be  properly  exercised.  Such  seems  to  have  been  Cat-  ^S?^^""° 
houn's  thot^ht  —  deemed  by  Alexander  H.Stephens  "too 
•  Benton's  rWrty  Y&xn^  View,  139-139. 
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subtle"  for  common  comprehenBion  —  when  tn  February, 
1833,  he  said:  "It  is  a  groaa  error  to  confound  the  exerdse  of 
sovere^  power  with  sovereignty  itself  or  the  delegation  of  such 
powss  with  the  surrender  of  them.  A  sovereign  may  delegate 
his  powers  to  be  exercised  by  as  many  agents  as  he  may  think 
[Hoper,  under  such  conditions  and  with  such  limitations  as  he 
may  impose;  but  to  siurender  any  portion  of  his  sovereignty 
to  another  is  to  annihilate  the  whole." 
Bwqiwt  ft  The  metaphysical  brain-child  which  Hayne  had  sworn  to 

J^oi'ti^   1^^^^°°  ^i™3  taken  to  a  great  feast  given  at  Washington 
Calhoun.  April  13,  1830,  in  honor  of  his  birthday,  celebrated  by  a  com- 

pany at  whose  head  sat  the  Preddent,  Andrew  Jackson,  and 
the  \^ce-President,  John  C.  Calhoun.  These  gladiators,  who 
had  once  been  close  friends,  drew  their  swords  when,  at  the 
end  of  the  twenty-four  r^[ular  toasts,  all  devised  in  the  in> 
terest  of  nu]lificati(»i,  Presidoit  Jackson  offered  the  famous 
one,  "Our  Federal  Union;  it  must  be  preserved,"  —  to  which 
Calhoun  replied,  "The  UnitHi,  next  to  our  liberty  the  most 
dear;  may  we  all  remember  that  it  can  only  be  preserved  by 
respectii^  the  rights  of  tiie  states,  and  distributing  equally  the 
benefit  and  the  burden  of  the  Union."  ^  The  issue  was  thus 
clearly  made  up  between  the  supremacy  of  the  Union  and  the 
supremacy  of  any  state  that  might  see  fit  to  challenge  its 
Bentoo'i  ultimate  authcmty.  Benton,  who  was  present  at  the  dinner, 

speaks  thus  of  Calhoun's  toast:  "This  toast  touched  all  the 
tender  parts  of  the  new  question  —  liberty  before  union  — 
orUy  to  be  preserved  —  staU  rights  —  inequality  of  burdens 
attd  bentifits.  These  phrases,  connecting  themselves  with  Mr. 
Hayne's  speech,  and  with  proceedings  aud  publications  in 
South  Carolina,  unveiled  Nullification  as  a  new  and  distinct 
flocttine  in  the  United  States,  with  Mr.  Calhoun  for  its  aposde, 
and  a  new  party  in  the  field  of  which  he  was  the  leader.  The 
proceedings  of  the  day  put  an  end  to  all  doubt  about  the 
justice  of  Mr.  Webster's  grand  peroration,  and  revealed  to  the 
public  mind  the  fact  of  an  actual  de»gn  tending  to  dissolve 

■  Bentoa  aaye: "  I  soon  diacoveicd  givings,  began  to  apread  the  fedios, 

what  it  waa  —that  It  came  from  that  the  dinner  wa«  got  up  to  io- 

the  promulgatioB   of   twenty-four  augurate  that  doctrine,  and  to  make 

regular  toaMs,  which  savored  of  the  Mr.   Jefferson   its  father."     T)iirtf 

new  doctrine  of  nulliBcation;  and  Years'  View,  148. 
iriiich,  acting  on  sonift  previouB  mi^ 
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the  Union."  In  the  peroration  referred  to,  Webster  had  said  in 
replying  to  Hayne:  "When  my  eyes  shall  be  turned  to  behold, 
for  the  last  time,  the  sun  in  heaven,  may  I  not  see  him  ^niag 
on  the  broken  and  dishonored  fragments  of  out  once  glorious 
Utuon;  on  states  dissevered,  discordant,  belligerent;  on  a  land 
rent  with  dvil  feuds,  or  drenched,  it  may  be,  in  fraternal 
blood."  Such  was  Webster's  prophetic  vinon  of  the  Civil  War 
in  which  his  son  perished  in  defense  of  the  Union. 

Despite  the  fact  that  nulUfication  had  found  a  lion  in  its  CtUioan't  di»- 
path  in  the  person  of  Andrew  Jackson,  Calhoun  persisted,  j^^*^^ 
publishing  in  July,  1831,  in  a  South  Carolina  newspaper,  a 
dissertation  upon  it,  in  which,  after  justifying  ite  expediency 
and  constitutionality,  he  contended  that  unless  Congress  at  its 
approaching  session  should  eliminate  the  protective  features 
of  the  tariff,  South  Carolina  should  force  the  issue  by  nulUfyiag 
the  law  through  a  refusal  to  permit  the  collection  of  duties 
within  the  state.  Such  was  the  prelude  to  Clay's  tariff  bill 
which  became  law,  July  14, 1833,  not  to  take  effect,  however, 
until  March  3,  1833.  In  the  October  following  its  pass^ie  the 
legislature  of  South  Carolina  was  convened  for  the  purpose  of  y 

calling  a  state  convention,  which  passed,  November  24,  an  NuMcatloa 
mdinance  of  nullification,  declaring  the  tariff  acts  of  1838  and 
1832  to  be  null  and  void,  and  not  binding  on  the  state,  its  issa. 
citizens,  or  officers;  prohibiting  the  payment  of  duties  under 
either  act  within  the  state  after  February  l,  1833,  and  maldi^ 
any  appeal  to  the  Supreme  Court  of  the  United  States  aa  to 
the  validity  of  the  ordinance  a  contempt  of  the  state  court 
from  which  the  appeal  was  taken.  Aa  the  ordinance  gave  wam- 
u^  that  South  Carolina  would  proceed  forthwith  to  organize 
a  separate  government  if  the  federal  power  should  attempt  to 
use  the  army  or  navy  or  should  by  dosing  the  ports  of  the 
state  obstruct  in  any  way  its  foreign  commerce,  the  President 
bad,  on  November  6, 1832,  instructed  the  collector  at  Charles- 
ton to  provide  as  many  boats  and  inspectors  as  might  be 
necessary  to  seize  every  vessel  entering  the  port  and  keep  it 
in  custody  until  the  duties  should  be  paid,  —  "to  retain  and 
defend  the  custody  of  tiie  said  vessel  ^rainst  any  fordble 
attempt,"  and  to  refuse  to  obey  the  legal  process  of  state 
courts  designed  to  remove  the  vessel  from  his  custody.  After 
ordering  General  Scott  to  Charleston  to  support  the  collector, 
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and  Bending  a  naval  force  to  the  harbors  of  the  state,  the 
NuUificatko  President,  on  December  11,  issued  his  "Nullification  Proclam* 
ation,"  in  which  he  warned  the  people  of  South  Carolina  in 
these  clear  and  unmistakable  terms:  "The  dictates  of  a  high 
duty  oblige  me  solemnly  to  announce  that  you  cannot  succeed. 
The  laws  of  the  United  States  must  be  executed.  I  have  no 
discretionary  power  on  the  subject  —  my  duty  is  emphatically 
pronounced  in  the  Constitution.  Those  who  told  you  that  you 
might  peaceably  prevent  their  execution  deceived  you  —  they 
could  not  have  been  deceived  themselves.  Th«r  object  is 
disunion,  and  disunion  by  armed  for<%  is  treason.  Are  you 
ready  to  incur  its  guilt?  If  you  are,  on  your  unhappy  state 
will  fall  all  the  evils  of  the  conflict  you  force  upon  the  govern- 
ment of  your  country." 

After  that  matchless  utterance,  so  full  of  moral  dignity. 
Congress  strengthened  the  Preudent's  hands  by  the  Act  of 
March  2,  1833,  empowering  him  to  alter  or  abolish  revenue 
districts,  to  remove  custom-houses,  and  to  use  the  land  and 
naval  forces  for  the  protection  of  the  revenue  offices  against 
attempts  to  recover  property  by  force.  Under  these  conditions 
the  federal  revenue  was  collected  as  usual  after  February  i, 
1833,  despite  the  anathemas  of  the  ordinance  of  nullification. 
A  private  "meeting  of  leading  nulUfiers"  had  decided  at 
Charleston  in  January  that  the  enforcement  of  the  ordinance 
should  be  suspended  until  after  the  adjournment  of  Congress. 
Thus  it  appears  that  the  power  of  suspending  a  federal  statute 
had  first  been  assumed  by  a  state  convention;  and  then  its 
organic  act  was  suspended  by  a  meeting  of  private  citizens! 
Such  was  the  result  brought  about  through  the  indomitable 
courage  of  the  President  in  upholding  the  supremacy  of  the 
national  authority.  Jackson  was,  however,  thoroughly  in  favor 
of  a  revision  of  the  tariff  in  the  direction  claimed  by  the  nuUi- 
fiers ;  and  the  result  was  the  Clay  compromise  tariff  bill,  whose 
signature  by  the  President  on  March  2,  1833,  was  followed  by 
the  repeal  of  the  ordinance  of  nullification  by  the  South  Caro- 
lina Convention,  on  March  16.  South  Carolina  thus  succeeded 
in  bringing  about  a  concession  that  secured  to  the  country  a 
progressively  less  protectionist  tariff  for  the  next  nine  years. 

The  doctrine  of  nullification,  put  forward  as  the  extremest 
possible  assertion  of  state  sovereignty,  should  not  be  confused 


tariff  (rfUuch 
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with  the  doctrine  of  secession  subBequently  employed  as  a  TkdocMiM 
weapon  for  the  defense  of  slavery.  While  both  doctrines  were  °'  *'^"™'''"- 
drawn  from  a  common  source,  the  logical  processes  by  which 
they  were  defended  were  entirely  different.  Admitting  Cal- 
houn's fundamental  concept  that  a  constitution  is  "a  com- 
pact" of  the  Hobbe»-Rousseau  type,  his  deduction  that  while 
the  compact  was  still  undissolved  a  law  enacted  under  its 
authority  could  be  annulled  by  one  of  its  subscribing  members 
was  a  palpable  non-sequitur.  With  no  logical  consistency 
could  it  be  contended  that  a  state  could  remain  in  the  Union, 
enjoying  all  its  benefits,  and  at  the  same  dme  nullify  its  laws 
at  pleasure.  So  palpable  was  that  difficulty  that  when  the 
tariff  of  1842  was  enacted  neither  Calhoun  nor  any  one  else  NnSificadn 
ever  sug^iested  a  revival  of  that  hopeless  expedient.  But  when  ' 
the  dme  came  to  put  forward  the  doctrine  of  secession  as  a 
means  of  dissolving  the  Union,  that  contention  assumed  a  more 
fonnidable  aspect.  If  the  premise  upon  which  that  doctrine 
tested  was  once  conceded,  the  conclusion  was  irre^stible.  If 
it  was  true,  as  Calhoun  a>ntended,  that  a  constitution  was 
merely  a  compact,  and  not  "an  instrument  of  perpetual 
efficacy,"  as  it  is  now  understood  to  be,  then  it  was  hard  to 
deny  that  It  was  not  dissolvable  at  pleasure.  The  entire  ail- 
ment in  favor  of  secession  depended  alone  upon  the  soundness 
of  the  premise  upon  which  Calhoun  rested  it. 

Within  the  last  fifty  or  sixty  years  the  Historical  School  of  a  cootfitiitlaa 
Jurisprudence  has  been  able  to  explain  to  all  students  of  gov-  "p_,jtmi 
enuoent  and  law  what  a  oonstiturion  really  is.  The  conclusion  cffiour. 
that  it  is  "an  instrument  of  perpetual  efficacy"  and  not  a 
mere  "compact"  is  the  ripe  fruit  of  that  teaching.  The  now 
exploded  and  discredited  theory  of  the  contrat  social  popularized 
by  Rousseau  rested  upon  the  assumption  that  men  in  a  state 
of  nature  were  independent  and  isolated  individual  units  with 
the  power  to  enter  into  contracts  or  compacts  with  each  other. 
Out  of  such  a  condition  of  things  social  organization  was  sui>- 
poeed  to  have  fuisen.  The  Historical  School  has  demonstrated 
long  ago  that  at  the  beginning  of  social  organizaticm  there  were 
no  independent  individual  units  capable  of  contracting  with 
each  other ;  on  the  contrary  the  individual  was  then  swallowed 
up  in  a  family  corporation  under  the  despotic  government  of 
a  patriarchal  chief,  who  was  at  once  general,  priest,  and  law- 
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giver.  At  the  outset  the  individual  as  wdi  did  not  exist  at  all.' 
The  historical  importance  of  Rousseau's  political  theory  of  the 
social  contract  is  embodied  in  the  fact  that  it  is  mainly  ansWler- 
)•>  «<  able  for  the  Declaration  of  the  Rights  of  Man,"  sound  in  many 
'  particulars,  which,  at  an  early  stage  of  the  French  Revolution , 
asserted  amcMig  otho*  thii^  that  all  men  are  bom  and  con- 
tinue free  and  equal  in  r^hts;  that  society  is  an  asaodatioa  of 
moi  to  preserve  the  natural  rights  of  men;  that  the  lav  can 
forbid  only  such  actions  as  are  misdiievous  to  society;  that 
law  must  be  reasonable;  it  must  have  no  retroactive  force;  a 
society,  the  rights  of  which  are  not  assured,  the  powersofwhidi 
are  not  definitely  distributed,  has  no  constitution. 

As  Jefferson  was  in  France  at  the  time  the  Federal  Conven- 
tion of  1787  was  in  sesnon,  it  was  not  in  his  power  to  infuse 
into  its  proceedings  the  French  [wlitical  theories  with  which  he 
had  veneered  a  part  of  the  Declaration  of  Independence.  Not 
(^       until  the  time  came  for  him  to  draft  the  Kentucky  and  Vtr- 
^      pnJa  Resolutions  did  it  become  possible  for  him  to  pour  into 
u-      the  stream  of  American  political  thought  the  ideas  he  had  de- 
;    rived  from  Rousseau.  From  1798  down  to  the  beginnii^  of  the 
Y    Civil  War  every  discontented  section  or  faction  that  desired 
L    to  revolt  s^ainst  the  national  authority  went  to  the  fountain 
^     thus  opened  for  arguments  to  justify  the  cdntention  that  those 
'1     who  were  ill-used  within  the  Union  had  the  right  to  cancel 
^    the  "  compact "  and  to  withdraw  from  it.  The  drafts  thus  made 
on  the  commcm  source  were  absolutely  non-eectional.  As  the 
pressure  of  the  naticnal  authority  fell  first  upon  New  England, 
it  was  that  section  that  first  threatened  to  employ  what  was 
for  a  long  time  considered  as  an  obvious  method  of  redress.  It 
was  at  a  comparativdy  late  day  that  the  South  was  tempted 
to  use  the  doctrine  of  secession  as  a  weapon  witit  which  to 
defend  slavery.  So  long  as  there  was  a  chance  for  that  section 
to  iveserve  the  ascendancy  of  the  Axvc  power  through  the 
admission  of  new  states,  its  ambition  was  to  remain  within 
the  Union  and  dominate  it.   Never,  until  that  battle  was  lost 
by  the  exhaustion  of  slave  territory  through  the  admission  of 
Florida  and  Texas  in  1845,  was  the  South  prompted  to  af^ieal 

'  Cf.  Maine,  VHtatfi  Commumties,      ment  aec  Henri  Maitln'i  HisMn  it 
litq.  la  PtOHCt  dtpids  I77fi,  i,  7^ 

■  For  the  fun  text  of  that  docu- 
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tD  the  right  of  secession  as  a  means  of  defending  its  special 


It  is  said  that  the  doctrine  of  secession  was  first  defined  in  DocMiw  of 
print  in  a  series  of  articles  that  appeared  in  the  Connecticut  J^^^j^ 
"Courant"  soon  after  1795,  containing  a  declaration  of  "the  ins- 
impossibility  of   union  for  any  long   period  in  the  future," 
coupled  with  the  assurance  that ' '  there  can  be  no  safety  to  the 
Northern  States  without  a  separation  from  the  Confederacy," 
—  a  New  England  apprehension  quieted  by  the  election  of 
Adams  in  1796.    Five  months  before  the  Kentucky  Resolu- 
tiooBwere  introduced,  Jefferson,  in  a  letter  to  John  Taylor  of 
Caroline,  dated  June  i,  1798,  after  tacitly  assuming  that  the 
right  of  secession  existed,  thus  expressed  himself  as  to  the 
expediency  of  its  exercise:  "  If,  on  a  tempcxary  superiority  of  JefffMon'i 
one  party,  the  other  is  to  resort  to  a  scission  of  the  Union,  no   ^j^^L-, 
federal  government  can  ever  exist.   If,  to  rid  ourselves  of  the 
present  rule  of  Massachusetts  and  Connecticut,  we  break  the 
Union,  will  the  evil  stop  there?  Suppose  the  New  England 
States  alone  cut  off,  will  our  natures  be  changed?  Are  we  not 
men  still  to  the  south  of  that,  with  all  the  passions  of  men? . . . 
Seeing  that  we  must  have  somebody  to  quarrel  mth,  I  had 
rather  keep  our  New  England  associates  for  that  purpose." 

From  that  quarter  came  a  very  decided  counterblast  when 
the  Federalists  of  New  England,  alarmed  by  the  victory  won 
by  the  South  in  the  acquisition  of  Louisiana,  began  to  see 
visions  of  six,  nine,  or  even  a  dozen  new  states  built  up  by  "  the 
wild  men  on  the  Missotui."  Not,however,untilJanuary,i8il, 
when  the  enabling  act  for  the  admission  of  Louisiana  was  actu- 
ally before  the  House,  did  Quiocy  of  Massachusetts  venture  to 
declare:  "It  is  my  deliberate  opinion,  that,  if  this  bill  passes,    Quiaqr'* oot- 
the  bonds  of  this  Union  are  virtually  dissolved ;  that  the  states    "^  •"  '""■ 
which  compose  it  are  free  from  th^  nKval  obligations;  and 
that,  as  it  will  be  the  right  of  all,  so  it  will  be  the  duty  of  some, 
to  [H^pare  definitely  for  a  separatiMi,  amicably  if  they  can, 
violently  if  they  must."  No  matter  whether  a  project  of  seces- 
■ioQ  was  actually  mooted  in  Massachusetts  in  1803  or  not, 
certain  it  is  that  the  movement  in  that  direction  at  a  little 
later  day  was  suffidently  pronounced  to  prompt  Justice  Story   stcfj  ud 
towriteon  January  9, 1809:  "I  am  sorry  to  perceive  the  spirit   Hoii7taieo9. 
of  disaffecticn  in  Massachueetts  increasii^  to  so  high  a  degree ; 
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and  I  fear  that  it  is  stimulated  by  a  desire,  in  a  few  ambitious 
men,  to  dissolve  the  Union."  John  Henry,  who  had  been  sent 
by  Craig,  governor  of  British  North  America,  to  report  upon 
the  state  of  affairs  and  political  feeling  in  the  New  England 
States,  reported  in  his  letter  of  March  7,  1809,  describii^;  the 
Federalist  pn^ramme,  that,  in  the  event  of  war,  "the  leg^ 
lature  of  Massachusetts  will  declare  itself  pennaneat  until  a 
new  election  of  members;  invite  a  coi^ress,  to  be  composed  of 
delegates  from  the  Federal  States;  and  erect  a  separate  gov- 
ernment for  their  common  defense  and  common  interest." 
HKtfotd  Coo-  The  Hartfcud  Convention,  as  we  are  informed  by  its  report, 
vMUao,  iBi4.  jgalt  with  the  question  in  1814,  in  this  wise:  "  If  the  Union 
be  destined  to  dissolution,  by  reason  of  the  multiplied  abuses 
of  bad  administrations,  it  should,  if  possible,  be  the  work  of 
peaceable  times  and  dehberate  consent.  Some  new  form  of 
Confederacy  should  be  substituted  amoi^  those  states  which 
shall  intend  to  maintain  a  federal  relation  to  each  other.  But, 
a  sevnanoe  of  the  Union  by  one  or  more  states,  against  the 
will  of  the  rest,  especially  in  time  of  war,  can  be  justified  only 
by  absolute  necessity."  The  same  general  idea  had  been  ex- 
Tudker'tBbKk-  pressed  by  Tucker  of  \^r^ma  in  his  edition  of  Blackstone  in 
ftoM,  1803.  1803,  in  which,  after  declaring  the  Federal  Government  to  be 
only  "the  organ  through  irtiidi  the  united  republics  commun- 
icated with  foreign  nations  and  with  each  other,"  he  3£ud: 
"Each  is  still  a  perfect  state,  still  sovereign,  still  independent, 
and  still  capable,  should  the  occasion  require,  to  resume  the  ex- 
ercise of  its  functions,  as  such,  to  the  most  unlimited  extent. 
But,  until  the  time  shall  arrive  when  the  occasion  requires  a  re- 
sumption of  the  rights  of  soverdgnty  by  the  several  states 
(and  far  be  that  period  removed  when  it  shall  happen),  the 
ezerdse  of  the  rights  of  soverdlgnty  by  the  states  individually 
is  wholly  suspended  or  discontinued,  in  the  cases  before  men' 
tioned;  nor  can  that  suspension  ever  be  removed,  so  long  as 
the  present  Constitution  remains  unchanged,  but  by  the  di»- 
soluti(»i  <A  the  bonds  of  union."  In  1835  a  doctrinaire  from 
jndce  RmtI^  the  North,  Judge  Rawie,  of  Pennsylvania,  in  his  well-known 
^^'  "Commentaries  on  the  Constitution,"  sud:  "The  secession  oi 

a  state  from  the  Union  depends  on  the  will  of  the  people  of 
such  state.  .  .  .  The  state  legislatures  have  only  to  perform 
certain  or^anicaloperaticAs  in  respect  t»  it.  To  withdraw  frmn 
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the  Unitm  comes  not  within  the  general  scope  of  their  dde- 
gated  authority.  But  in  any  manner  by  which  a  secession  is 
to  take  place,  nothing  is  more  certain  than  that  the  act  should 
be  deliberate,  clear,  and  unequivocal;  and  in  such  case  the 
previous  ligament  with  the  Union  would  be  Intimately  and 
fairly  destroyed." 

It  is  impossible  to  review  these  early  declarations  upon  the  PtaMcDcy  ol 
subject  of  secesmon,  put  forth  before  the  existence  of  the  nation  ,  oxutitiitMa 
was  clearly  rect^nized,  without  perceiving,  first,  that  the  fact  a  *  "cam- 
that  the  old  Confederacy  had  been  superseded  by  a  National  ^*^ 
Government  with  a  real  Constitution  actii^;  directly  on  the 
citizen  was  not  then  dearly  understood;  second,  that  the  fact 
that  a  national  constitution  is  not  a  "compact"  but  "an  in- 
strument of  perpetual  efficacy,"  construable  by  the  judicial 
power,  was  not  at  all  understood.  Now  that  the  conception 
of  a  constitution  aa  "a  compact,"  bom  of  the  politics  of  the 
French  Revolution,  has  passed  forever  away,  it  is  difficult  to 
realize  how  completely  it  dominated  a  very  large  class  of  our 
political  thinkers  for  nearly  seventy  years.  With  them  it  was 
a  living,  tai^ble  reality.  It  slowly  died  out,  as  thinking  men 
perceived  that  it  was  impracticable.  Jefferson,  who  never 
deceived  himself,  summed  up  that  aspect  of  the  matter  when 
he  said:  "  If  we  reduce  our  Union  to\^rginia  and  North  Caro- 
lina, they  will  end  by  brealdng  into  their  simple  units."  As 
the  growth  of  the  national  life  advanced  through  the  power  of  Eiti^nuhed 
intercommunication,  the  possibility  of  its  dissolving  into  its  ^tfirndBtt 
original  units  became  more  and  more  abhorrent.  There  was 
but  one  coimterforce  to  keep  the  old  idea  alive,  and  that  was 
the  necessity  for  its  use  as  a  weapon  with  which  to  defend 
slavery.  After  that  incentive  was  removed  by  the  destruc- 
ticm  of  slavery  in  the  Civil  War,  nothii^  whatever  remained 
to  support  it.  After  it  had  thus  died  a  natural  death,  the 
Hbtorical  School  comi^eted  its  demonstration  that  the  whole 
social  contract  theory,  out  of  which  arose  the  idea  that  a 
constitution  is  a  "  compact,"  was  "one  of  the  most  successful 
and  fatal  of  political  impostures";  that  at  the  beginning  of 
society  men  were  in  a  condition  the  very  opposite  of  that  in 
which  Hobbes  and  Rousseau  assumed  them  to  be.  Antecedenti  ol 

And  yet  the  fact  remains  that  when  in  1847  Calhoun  took  J^"^^]^ 
Qp  the  doctrine  of  secession  as  a  weapon  with  which  to  defend  in  1847. 
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sbvery,  he  found  it  established  and  popularized  by  fifty  years 
of  preceding  American  history.  During  that  time  it  had  been 
used  as  a  menace  by  every  provincial  minority  discontented 
with  the  exercise  of  the  growing  national  authority.  Nowhere 
had  it  been  so  persistently  <x  so  aggressively  used  as  in  New 
England,  whereits  popularity  had  not  diminished  down  to  that 
time.  Only  two  years  before,  in  1845,  William  Lloyd  Garrison, 
at  an  anti-annexation  convention  in  Boston,  had  demanded 
the  calling  of  a  Massachusetts  convention  to  declare  the  UnicKt 
dissolved,  and  to  invite  other  states  to  join  with  her  in  a  new 
union  to  be  based  on  the  principles  of  the  Declaration  of  Inde- 
pendence. From  May's  "Anti-Slavery  Conflic:t"^  we  learn 
that  "although  his  motion  was  not  carried  by  the  oiBveation 
it  was  received  with  great  favor  by  a  large  portion  of  the  mem- 
bers and  other  auditors,  and  he  sat  down  amidst  the  most 
hearty  bursts  of  applause." 

As  we  have  seen  already,  the  South's  first  grievance  against 
the  Union  grew  out  of  protective  tarilb,  which  her  statesmen 
denounced  as  legalized  robbery.  Against  that  grievance  South 
Carolina  made  an  unsuccessful  battle  al<Hie,  under  the  banner 
of  nullification,  not  involving  the  question  of  slavery  at  all. 
Not  until  the  South  clearly  foresaw  that  she  was  to  lose  con< 
trol  of  the  Federal  Govemment,  through  the  more  r^>id 
growth  of  free  than  slave  states,  did  the  doctrine  of  secesuon 
really  become  a  part  of  her  policy.  The  last  stave  territory  was 
annexed  with  the  admission  of  Florida  and  Tncas  in  1845,  and 
in  1847  Calhoun  made  his  move  for  "cooperation"  of  the  slave 
states  upon  a  certain  basis,*  which,  though  unsuccessful,  paved 
the  way  for  a  bolder  programme  in  185O,  which  proposed  the 
joint  secession  of  a  number  of  slave  states,  for  mutual  defense, 
in  the  event  that  any  prohibition  of  slavery  in  the  new  terri- 
toriesshould  be  insisted  upon.  While  at  that  time  the Southon 
States  adhered  to  the  resolve  of  the  Georgia  State  Convention 
of  1850  to  accept  the  compromise  of  that  year,  they  were  prob- 
ably prepared  to  reust,  even  to  the  point  of  seoesaon,  such 
anti-slavery  legislation  as  involved  the  abohtion  of  slavery 

*  Page  330.  See  alto  Johnnou,  embargo  ayatem  detigaed  to  detach 
Amtriean  PotWcal  Hitlory,  ir6j~  from  the  Eaitern  Statei  the  Nwth- 
t8f6,  part  ii,  pp.  380-311.  west,  in  the  hope  that  that  aectioa 

*  The  alave  statu  were  to  be  would  unite  with  the  South  In  open- 
aaked  to  co&perete  in  an  intentate      ing  the  new  territoriea  to  davety. 
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in  the  Territories,  or  in  the  District  <^  Cdumbta,  or  of  the 
interstate  slave  trade.  But  long  before  that  [loint  bad  been 
reached,  the  question  of  questions  —  is  the  Constitution  a 
"compact,"  dissolvable  at  pleasure  by  any  state  that  sees  fit 
to  withdraw  from  it? — had  been  thrashed  out  on  the  floor  of 
the  Senate  by  Webster  and  Calhoun.  With  the  lights  now 
bef<»e  UB  it  is  hard  to  comprehend  how  the  latter  oould  have 
ventured  to  assume  that  the  entirely  new  conception  o(  a 
federal  government  embodied  in  the  unique  creatitm  of  17S7, 
operating  directly  on  the  dtizen,  had  really  wrought  no  change 
in  our  condition;  that  after  its  adoption  the  Constitution  was 
still  nothing  taore  than  the  loose  lei^:ue  that  had  preceded  it. 
His  attitude  io  that  regard  has  thus  been  stated  by  a  very  Sk  vfar  td  ttw 
recent  biographer:  "The  generalizations  of  the  'Disquisition  ^ 
oa  Government'  Calhoun  made  immediately  appHcable  in 
his  '  Discourse  on  the  ConetituticMi  and  Government  of  the 
United  States.'  'Ours,'  it  says,  'is  a  democratic  federal  re- 
public,'—  democratic,  because  the  people  are  the  source  of 
all  power,  —  federal,  because  it  is  '  the  government  of  a  com* 
munity  of  states,  and  not  the  government  of  a  single  state  or 
nation.'  Under  the  Constitution  the  states  should  be  as  free, 
independent,  and  sovereign,  as  they  were  under  the  Artidea 
of  Confederation."*  Upon  that  assumption,  historically  as 
unsound  perhaps  as  any  one  that  could  have  been  devised, 
Calhoun  baaed  his  famous  nullification  resolutions  of  Janu-  hiik 
aiy  23,  1833,  in  which  he  contended  "that  the  people  of  the  oUunuraa, 
several  states  composii^  these  United  States  are  united  as 
parties  to  a  constitutional  compact,  to  which  the  people  of  each 
state  acceded  as  a  separate  sovereign  community,  each  bindii^ 
itself  by  its  own  particular  ratificati<Hi;  and  that  the  Unitm,  of 
which  the  said  compact  ia  the  btmd,  is  a  union  between  the 
states  ratifying  the  same;  .  .  .  that  whenevo*  the  guieral 
government  assumes  the  exercise  of  powers  not  del^ated  by 
the  compact,  its  acts  are  unauthorized,  and  are  oi  no  eGFect; 
and  that  the  same  government  is  not  made  the  final  judge  of 
the  powers  delegated  to  it,  since  that  would  make  its  discre- 
tion, and  not  the  Constitution,  the  measure  of  its  powers;  but 
*  that,  as  in  all  other  cases  of  compact  amoi^  sovereign  parties, 
without  any  common  judge,  each  has  an  equal  right  to  judge 
1  GaiOanl  Hunt's  CaUotm,  96, 
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for  itself,  as  veil  of  the  infraction  as  of  the  mode  and  measure 
of  redress."^  Here  we  have  in  all  its  baldness,  with  almost  an 
identity  of  language,  the  theory  of  a  constitution  as  a  dissolv- 
able compact,  entirely  beyond  the  arbitrating  power  of  the 
judiciary,  as  Jefferson,  who  had  taken  it  from  Rousseau  and 
his  school,  had  restated  it  in  the  Kentucky  and  \^rg^nia  Reso- 
lutions of  1798.  Calhoun,  who  was  a  master  of  "scholastic 
metaphysics,"  and  far  more  of  a  political  dreamer  of  the  Rous- 
seau type  than  Jefferson,  entered  with  the  sincere  enthusiasm 
HtolwMoi  of  a  devotee  into  every  shadowy  subtiety  bis  position  involved 
Fcbrauy  rj.  when,  on  February  15,  he  spoke  in  favor  of  hia  resolutions.  In 
clo^i^,  he  challenged  the  opponents  of  his  doctrines  to  dis- 
prove them,  warning  them,  in  bis  concluding  sentence,  that 
the  principles  they  might  advance  would  be  subjected  to 
revision  by  posterity.  Long  ago  posterity  has  given  its  ap- 
proval to  the  opposing  theory  of  a  constitution  embodied  in 
Webiter'i  the  Crushing  reply  in  which  Webster  declared:  "i.  That  the 

'^^^  Constitution  of  the  United  States  is  not  a  le£^e,  confederacy, 

or  compact,  between  the  people  of  the  several  states  in  their 
soverrign  capacities;  but  a  government  proper,  founded  on 
the  adoption  of  the  people,  and  creating  direct  relations  be- 
tween itself  and  individuals.  2.  That  no  state  authority  has 
power  to  dissolve  these  relations;  that  nothing  can  dissolve 
them  but  revolution;  and  that,  consequentiy,  there  can  be  no 
such  thing  as  secession  without  revolution.  3.  That  there  is 
a  supreme  law,  consisting  of  the  Constitution  of  the  United 
States,  and  acts  of  Congress  passed  in  pursuance  of  it,  and 
treaties;  and  that,  in  cases  not  capable  of  assuming  the  char- 
acter of  a  suit  in  law  or  equity.  Congress  must  judge  of,  and 
finally  intopret,  this  supreme  law  so  often  as  it  has  occasion 
to  pass  acts  of  legislation;  and  tn  cases  capable  of  assuming, 
and  actually  assuming,  the  character  of  a  suit,  the  Supreme 
Court  of  the  United  States  is  the  final  interpreter."*  Each 
persevered  in  his  contention  to  the  end.  Calhoun  in  his  last 
Qdbotm'tlwt  speech  in  the  Senate,  March  4,  1850,  said:  "If  you  who  re- 
■pe^  Mudi  present  the  stronger  portion,  cannot  ^ree  to  settie  the  great 
questions  at  issue  on  the  broad  principle  of  justice  and  duty. 
Bay  so;  and  let  the  states  we  both  represent  agree  to  separate 

>  See    Benton's    Thirty    Ytars'         *  WexuftWHMntsaHdSpeecka, 
View,  334.  vi,  180-198. 


..Google 


X.1     SIXTY-ONE   YEARS  OF  CONSTITUTIONAL  GROWTH  32( 

and  depart  in  peace.  If  you  are  mnriUing  we  should  part  in 
peace,  tell  us  so,  and  we  shall  know  what  to  do."  Three  days 
later  Webster  exclaimed:  "SecesaionI  Peaceable  secession! 
Sir,  your  eyes  and  mine  are  never  destined  to  see  that  miracle. 
The  dismemberment  of  this  vast  country  without  oonvulffltm! 
The  breaking  up  of  the  fountains  of  the  great  deep  without 
niffiii^  the  surface  I  Peaceable  secession  is  an  utter  impos- 
sibility." Thus  was  made  up  the  issue  finally  submitted  to  the 
arlntrament  of  Civil  War. 

Clear  as  it  is  that  secession  as  a  means  of  dissolving  the  Tmmroin- 
Union  was  an  extra-constitutional  remedy,  absolutely  in-  ^^l^'""*' 
compatible  with  the  nature  of  "an  instrument  of  perpetual 
efficacy"  whose  interpretation  belongs  to  the  judicial  power, 
itis  clearer  still  that  the' conduct  of  all  who  refused  to  abide  by 
tbe  judgment  of  the  Supreme  Court  in  the  Dred  Scott  case  was 
purely  revolutionary.  No  successful  assault  can  ever  be  made 
upon  Webster's  proposition  that  "in  cases  capable  of  assuming, 
and  actually  assuming,  tbe  diaracter  of  a  suit,  the  Su[H«me 
Court  of  the  United  Statea  is  the  final  interiH«ter."  The  status 
of  a  slave  in  Illinois,  i^ere  slavery  was  prohibited  by  statute, 
and  in  Wisconsin,  where  slavery  was  prohibited  by  the  Mia- 
Bouri  Compromise,  was  an  Ideal  question  for  solution  in  a  suit, 
and  in  that  form  it  was  presented  with  all  technical  accuracy 
in  the  case  of  Dred  Scott,  so  exhaustively  argued.  The  author-  Antborl^ 
ity  of  every  court  of  last  resort  rests  necessarily  upon  the  ^^^"^ 
fundamental  postulate  that  it  alone  is  the  judge  of  the  scope 
of  its  jurisdiction, — its  highest  duty  is  to  determine  what 
questions  are  brfore  it.  In  the  words  of  Marshall,  C.  J.,  in 
Cohens  v.  \^Tgtaia,'  "  It  is  most  true  that  this  Court  will  not 
take  jurisdiction  if  it  should  not;  but  it  is  equally  true  that  it 
must  take  jurisdiction  if  it  should.  .  .  .  We  luve  no  nuwe 
light  to  decline  the  exercise  of  jurisdiction  which  is  given  than 
to  usurp  that  which  is  not  given.  The  one  or  the  other  would 
be  treason  to  the  Constitution."  It  is  not  likely  that  any 
jurist  familiar  with  the  practice  of  the  Supreme  Court  would 
have  seriously  contended,  in  times  free  from  political  excite-  Itsexdiuive 
ment,  that  the  constitutionality  of  the  Missouri  Compromise,  |J^^ 
involving  the  entire  status  of  slavery  in  the  territories,  was  not 
■quardy  before  that  Court  on  tbe  pleadii^  in  the  Dred  Scott 
>  6  Wheat.  264. 
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case.  However  that  may  be,  the  Court  ao  held,  snd  that 
dedBion  was  conclusive  upo&  all  penom  bound  to  respect 
the  Court's  authority. 

The  vital  fact  the  judgment  revealed  was  that  the  real  dif- 
ficulty was  imbedded  in  the  CcHtstitutioa  itself,  whose  compro- 
mises upheld  property  in  a  slave  in  the  territories  as  a  matter 
of  positive  law.  When  the  political  leaders  of  the  North  were 
broi^ht  face  to  face  with  that  result,  let  it  be  said  to  their 
honor  that  they  made  war  directly  upoo  the  Coostitutioa 
itself, — they  did  so  by  rejecting  the  exposition  of  the  positive 
law  as  made  by  the  Supreme  Court  within  the  scope  of  its 
authority.  Their  own  declarations  put  that  assertion  beyond 
all  controversy.  In  1858,  the  year  foUowiog  the  decision, 
Lincoln  said:  "This  government  cannot  endure  permanently 
half  slave  and  half  free.  I  do  not  expect  the  Union  to  be  dis- 
solved; I  do  not  expect  the  house  to  fall ;  but  I  do  expect  that  it 
will  cease  to  be  divided.  It  will  become  all  one  thing  or  the 
other.  Either  the  opponents  of  slavery  will  arrest  the  further 
spread  of  it,  and  place  it  where  the  public  mind  will  rest  in  the 
belief  that  it  is  in  the  course  of  ultimate  extinction;  or  its 
advocates  will  push  it  forward  till  it  shall  become  alike  lawful 
in  all  the  states,  old  as  well  as  new,  north  as  well  as  south." 
Whatever  doubt  remained  after  that  utterance  it  was  re- 
moved completely  by  Seward's  famous  "irreiHessihle  conflict " 
speech  made  at  Rochester  in  the  followii^  Oc:tober,  in  which 
he  declared  that  the  conflict  in  viacii  the  country  was  then 
engaged  was  not  "accidental  or  unnecessary,  the  Work  of 
interested  or  fanatical  agitators.  It  is  an  irrepresnble  conflict 
between  opposii^  and  enduring  forces,  and  it  means  that  the 
United  States  must  and  will,  sooner  ix  later,  become  either 
entirely  a  slaveholding  nation,  or  entirely  a  free-labor  nation." 
Seward's  appeal  to  "the  higher  law"  was  a  declaration  that 
the  Con8tituti<»i  of  the  United  States,  as  construed  by  the 
Supreme  Court,  was  no  loi^^er  to  be  accepted  as  such.  The 
higher  law  to  which  he  refored  was  that  consensus  in  favor 
of  the  abolition  of  slavery  between  the  civilized  nations  which 
swept  the  institution  out  of  existence  in  this  country  through 
civil  war,  despite  the  express  guarantees  given  to  the  con- 
trary by  the  Constitution  of  the  United  States.  In  the  l^t 
of  these  facts  a  jurist  who  sits  in  the  "unvexed  silence  of  a 


.y  Google 


X.]     SIXTY-ONE   YEASS  OF  CONSTITUTIONAL  GROWTH  331 

student's  cell,"  undisturbed  by  paasiona  that  have  passed 
away,  shouM  not  now  have  the  slightest  difficulty  in  perceiv- 
mg  that  the  revcrit  of  those  who  refused  to  accept  the  judg- 
ment of  the  Supreme  Court  in  the  Dred  Scott  case  was  extra- 
constitudona),  revolutionary;  that  the  action  of  those  who 
answered  that  revolt  by  an  attempt  to  secede  from  the  Union 
was  extra-constitutional,  revcdutionary.  The  coUtsioo  of  those 
two  irrepres^bie  and  unlawful  forces  precipitated  the  Civil 
War. 

Having  now  outlined  the  conflict  that  went  on  for  sixty-one  The  omffict 
years  in  the  political  arena  between  the  old  provincial  spirit  ^^ '"**'*' 
ttrengthened  by  slavery  and  the  new  national  sfurit  strength- 
ened by  intercommunication,  a  brief  review  must  next  be 
made  of  the  same  conflict  as  it  appears  in  the  judicial  arena, 
with  the  courts  as  the  aibitradng  power.  Just  as  Jefferson  was 
the  dominating  mentality  that  directed  the  struggle  carried 
on  by  the  former  in  the  political  arena  from  1798  down  to  the 
Civil  War,  so  Marshall  was  the  dominatii^  mentality  that  ManhallM 
directed  the  stru^le  carried  on  by  the  latter  in  the  judicial  J 
arena,  from  1801  down  to  the  Civil  War.  Emphasis  has  been 
given  already  to  the  fact  that  a  writtm  constitution  as  a  com- 
plete system  of  limitations  upon  the  powers  of  a  state  to  invade 
the  "  rights  of  man  "  is  an  invention  that  arose  out  of  the  poli- 
tics of  the  French  Revolution ;  that  the  right  of  a  court  to  annul 
the  act  of  a  state,  when  in  its  judgment  the  limitations  thus 
imposed  have  been  exceeded,  is  purely  an  American  invention, 
Bpedally  distinctive  of  our  system  of  jurisprudence.  That 
invention,  originating  in  the  state  constitutions,  was  lifted 
into  a  higher  sphere  upon  the  creation  of  the  Supreme  Court 
of  the  United  States,  the  first  in  history  to  claim  or  assert  the 
tigjht  to  pass  upon  the  validity  of  a  national  law.  The  marvel 
b  that  neither  in  the  state  nor  federal  constitutions  was  this 
novd  and  far-reaching  right  bestowed  by  express  constitu- 
tional grant;  in  both  systems  it  emerged  as  a  rule  of  judge- 
made  law.  Not  until  thirteen  years  after  the  organization  of  Rtfitof&cxNirt 
the  Supreme  Court  was  the  first  attempt  made,  in  the  case  t»">°"l»'*w- 
of  Marbury  v.  Madison'  (1803),  to  put  the  stamp  of  nullity 
upon  a  national  law;  and  not  until  twenty  years  after  its 
organization  was  the  first  attempt  made,  in  the  case  of  Fletcher 
f-  Peck  ■  (iSio),  to  put  the  stamp  of  nullity  upon  a  state  law. 
'  I  Cnnch,  138.  ■  6  Cnacb,  87. 
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—  in  both  instances  by  reason  of  repugnancy  to  the  Fedoal 
Constitution.  During  the  first  eleven  years  of  its  existence  the 
latent  powers"of  the  Supreme  Court  were  in  eclipse.*  At  the 
end  of  that  time  it  was  that  Jay,  on  January  a,  1801,  after  his 
reappointment  as  Chief  Justice,  wrote  to  President  Adams: 
"  I  left  the  bench  perfectly  convinced  that  under  a  system  so 
defective  it  would  not  obtain  the  energy,  weight,  and  dignity 
which  was  essential  to  its  affording  due  support  to  the  national 
government;  nor  acquire  the  public  confidence  and  respect 
which,  as  a  last  resort  of  the  justice  of  the  nadon,  it  should 
possess.  Hence,  I  am  induced  to  doubt  both  the  propriety  and 
expediency  of  my  returning  to  the  bench  under  the  present 
system."  * 

That  despairii^  cry  with  which  Jay  abandoned  our  federal 
judicial  system  as  impotent  was  a  bug^e-call  to  John  Marshall, 
who,  on  February  4,  i8oj,  the  day  of  the  first  meeting  of  the 
Court  in  the  permanent  capital  of  the  nation,  took  his  place 
for  the  first  time  as  Chief  Justice,  and  as  such  sat  tn  the  midst 
of  six  associates  for  thirty-four  years.  From  a  careful  estimate 
of  the  amount  of  work  done  by  the  Court  during  that  period, 
it  appears  that  of  eleven  hundred  and  six  opinions  filed, 
five  hundred  and  nineteen  were  delivered  by  Marshall,  the 
remainder  bdng  equally  divided  among  the  fifteen  who  were 
frcHn  time  to  time  his  associates.  Of  the  sixty-two  decisions 
delivered  upcMi  constitutional  questions  from  1801  to  1835, 
diirty-six  were  by  Marshall,  who  filed  but  eight  dissentii^ 
dHoions,  only  one  of  which  involved  a  question  of  con- 
stitutional law.  He  thus  became  not  only  the  dominating 
mind  of  the  Cotut,  but  its  mouth-piece  in  a  sense  in  which  no 
Chief  Justice  has  ever  been,  before  or  since.  At  the  moment  of 
his  accession  the  time  was  ripe  for  the  advent  of  a  jurist  and 
statesman  clear-visioned  enough  to  sweep  the  entire  horizon 
of  federal  power,  and  bold  enou^  to  press  each  element  of  it 
to  its  logical  conclusion.  The  ultimate  success  of  his  lifework 
was  assured  by  the  marmer  in  which  he  solved  the  problem  of 
problems  that  awaited  him.  In  Marbury  v.  Madisoa  (1803} 
the  Supreme  Court  aimounced  for  the  first  time  that  it  pos- 

'  For  the  history  ol  that  period,  '  PeUev's  Lift  (^  Jay,  339. 

■ee  Taylor,  Jw.  and  Pro.  of  Ike  Si^ 
Prme  Court  cfthe  U.  S.,  vix. 


..Google 


X.]     SIXTY-ONE   YEARS  OP  CONSTITUTIONAL  GROWTH 

sessed  tbe  right,  as  well  as  the  power,  to  declare  null  and  void 
an  Act  of  Congress  in  violation  of  the  Constitution.  The  in- 
vincible logic  employed  in  the  demonstration  rested  necessarily 
on  the  admission  that  the  august  right  in  questioa  was  a  mere 
deduction  from  the  general  nature  of  a  system  of  government 
whose  constitution  did  not  undertake  to  grant  it  in  ejpress 
terms. 

Tbe  prolonged  duel  at  a  later  time  between  Webster  and  ' 
Calhoun  was  simply  a  continuation  of  the  conflict  that  began  **^"*^  ""■ 
when  on  February  4,  1801,  Marshall  took  his  place  as  Chief 
Justice,  and  Jefferson,  on  March  4,  took  his  place  as  President 
of  the  United  States.  In  their  first  encounter,  which  occurred 
Id  Marbury  d.  Madison,  Jefferson  was  discomfited,  because  the 
Giief  Justice,  after  holding  that  the  proceeding  against  the 
Secretary  of  State  must  be  dismissed  for  want  of  jurisdiction, 
coerced  the  President  into  delivering  the  commissions  to  the 
justices  of  the  peace,  whose  issue  he  had  countermanded,  by  a 
dictum  in  which  the  Court  really  had  no  right  to  indulge  at  all. 
Id  the  n^ct  year  the  Court  found  occasion  to  remind  the  ^cecu- 
tive  power  that  certain  of  its  acts  were  liable  to  be  annulled 
by  the  judicial,  when  in  little  v.  Barreme  *  (1804) ,  a  o>nunaiKler 
of  a  ship-of-war  was  held  answerable  to  an  injured  person, 
even  though  he  bad  acted  under  tbe  instruction  of  the  Pre- 
wient,  as  ' '  instructions  not  warranted  by  law  cannot  l^^alize  a 
trespass."  In  1805,  in  the  case  of  tbe  United  States  v.  Fisher,' 
we  find  the  Court,  speaking  through  the  Chief  Justice,  sustain- 
ing federal  supremacy  in  cases  of  insolvency  or  bankruptcy. 
When  the  objection  was  made  that  such  priority  would  "in- 
terfere with  the  right  oi  the  state  soverdgnties  respecting  the 
dignity  of  debts,"  the  answer  was  that  "the  mischief  suggested, 
80  far  as  it  can  really  happen,  is  the  necessary  consequence  <A 
tbe  sufsemacy  of  the  laws  of  the  United  States  on  all  subjects 
to  which  the  legislative  power  of  Congress  extends."  When  in 
1809  the  state  government  of  Pennsylvania  went  so  far  as  to  Fennvhufa 
order  out  the  state  militia  to  oppose  the  mandate  of  a  federal  '**'*'■ 
court,  Marshall  was  equal  to  the  occasion.  Olmstead,  one  of 
the  captors  of  the  sloop  Active,  whose  rights  under  a  decree 
entered  by  the  Standing  Committee  of  Appeals  in  cases  of 
capture  had  been  for  a  long  time  set  at  naught  by  the  State  of 
1  3  Craach,  770.  *  a  Craocb,  35B. 
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Fecnsjdvaiiia,  now  filed  his  libel  in  the  District  Court  fcM-  that 
state.  Whea  Judge  Peters  refused  to  grant  an  attachment, 
after  a  decree  in  his  favcn-,  an  application  for  a  mandamus  to 
be  directed  to  the  judge  was  made  to  the  Supreme  Court ;  and 
in  granting;  It  the  Chief  Justice  said:  "The  State  of  Penn- 
sylvania can  possess  no  constitutional  right  to  resist  the  l^al 
process  which  may  be  directed  in  this  case.  It  will  be  readily 
conceived  that  the  tsYler  iriiidi  this  Court  is  enjoined  to  make 
by  the  high  obligations  c^  duty  and  of  law  is  not  made  without 
extreme  rq:ret  at  the  necessity  which  has  induced  the  apfHi- 
cation.  But  it  is  a  solemn  duty,  and  therefore  must  be  per- 
formed."* More  than  this,  the  general  of  the  state  militia  and 
some  of  his  men,  who  were  called  out  by  the  governor  to  resist 
the  service  of  the  attadmient,  were  convicted  for  forcibly 
obstructing  federal  process. 

The  supremacy  of  federal  law  was  not,  however,  finally estab- 
Colieu  t.  lisbed  until  the  more  decisive  judgment  rendered  in  Cohens  v. 

Virginia*  (iSai),  in  whitdi  the  Chief  Justice  said :  "They  main- 
tain that  the  Constitution  of  the  United  States  has  provided 
no  tribunal  for  the  final  construction  of  itself,  or  of  the  laws  or 
treaties  of  the  nation;  but  that  this  power  may  be  exercised 
in  the  last  resort  by  the  courts  of  every  state  in  the  Union. 
That  the  Constitution,  laws,  and  treaties  may  receive  aa  many 
constructions  as  there  are  states,  and  that  this  is  not  a  nu»> 
chief,  or  if  a  mischief,  is  irremediaNe."  After  puttii^;  to  flight 
such  chimerical  contentions,  the  Court  at  a  little  later  day 
asserted  with  equai  force  that  within  the  drde  of  their  earclus- 
ive  jurisdictions  the  state  courts,  when  construing  the  oonsti- 
tutions  and  legislative  acts  of  their  respective  states,  are 
equally  supreme.'  When  the  original  jurisdiction  was  invoked 
Owukee  N«.  in  the  case  of  the  Ch«okee  Nation  v.  Getffgi^^  (<83i),  an  in- 
tiaa  t.  GcoisU.  junj-tjon  was  asked  to  restrain  the  execution,  in  the  territory 
of  the  Cherokee  Nation,  of  certain  laws  of  that  state,  the  tribe 
claiming  that,  under  the  Constitution,  they  had  the  right  to 
proceed  as  a  foreign  state.  In  denyii^  that  contentitHi  it  was 
said  that  the  Indian  tribes  residing  within  the  acknowledged 
boundaries  of  the  United  States  "  may  mcM«  correctly,  pertu^M, 

>  United    States   «.    Petcn,    5        ■  Bank  d  Hamilbn  1.  E>udky,  2 
Crsnch,  119.  Pet.  493. 

*  6  Wheat.  965.  *  s  Peten,  i. 
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be  denominated  domestic  dependoit  nations."  In  Worcester  c, 
Georgia*  (1832),  a  law  of  that  state  was  held  to  be  uncoosti-  Woicnur 
tutional  and  vtrid,  under  which  a  missionary  had  been  con-  ''  *^**'**^ 
victed  of  the  crime  of  preaching  to  the  Indians  and  residing 
among  them  without  license  from  the  governor.  The  State 
(A  Georgia  met  that  dedaon  with  defiance,  the  governor  de- 
daring  that  he  would  rather  hang  than  liberate  the  missionary 
under  the  mandate  fA  the  Supreme  Court.  To  complicate  the 
situation.  President  Jackson  was  not  futhful  to  his  duty.  He 
19  reported  to  have  said:  "Jtriin  Marshall  has  made  the  de- 
dsiDn,  now  let  him  execute  it."  It  executed  itself.  At  the  end 
of  eighteen  months  the  contest  of  the  weaker  power  against 
the  national  power  had  grown  hopeless,  and  the  prisoner  was 
discharged. 

The  most  notable  products  of  Marshall's  unprecedented  Pd»ti«iiw«6- 
judicial  career  may  be  summed  up  under  two  h^ida.  In  the  ^,„^(i„ 
bst  place,  be  established  the  supremacy  of  federal  law  within  MmlwU, 
the  entire  circle  of  its  jurisdiction,  no  matter  whether  it  was 
opposed  by  the  Congress  or  by  a  state  legislature  in  the  form 
of  unconstitutional  enactments,  or  by  the  Presid^it  giving 
"instructions  not  warranted  by  law";  or  by  state  supreme 
courts  attemptii^  to  resist  the  mandates  of  the  Supreme  Court ; 
or  by  the  governors  <^  states  attempting  to  resist  such  man- 
dates. And  here  it  is  hard  not  to  note  the  marvel  that  in  the 
first  draft  of  the  Constitution  made  by  the  great  architect, 
February  16,  1783,  he  anticipated  and  defined  the  entire  work 
of  Marehall  in  tMs  regard  in  four  propositions,  the  first  of 
whidi  is  that  "00  laws  of  any  state  whatever,  which  do  not 
carry  in  them  a  force  vMch  extends  to  their  effectual  and  final 
execution,  can  afford  a  certain  ot  efficient  security  to  the  sub- 
ject: this  is  too  plain  to  need  any  iM'oof."  *  To  that  he  added: 
"Further,  I  propose,  that  if  the  execution  of  any  act  or  order 
of  the  supreme  authority  shall  be  oppo&ed  by  force  in  any  of 
the  states  (which  God  forbid),  it  shall  be  lawful  for  Congress 
to  send  into  such  state  a  sufficient  force  to  suppress  it." 

While  eatablishii^  the  supremacy  of  federal  law,  Marshall  "Theutlni" 
familiarized  the  people  of  thk  country  with  the  fact  that  there  J^^^ 
is  "the  nation,"  and  "the  American  Ccmsdtution."   In  the  CootfUatkn." 

>  6  Peten,  515. 

'  McCuOoch  t.  HuyUnd,  4  Wheat  316. 
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second  place,  in  defining  the  character  of  "  the  American  Con- 
stitutioa, "  a  favorite  phrase,  he  was  careful  to  explain  that  it 
was  something  entirely  different   from  the  loose  league  ^n-    : 
bodied  in  the  Articles  of  Confederation.    In  a  great  case  he 
said:  "To  the  formation  of  a  lef^ue,  such  as  was  the  Confed- 
nation,  the  state  sovereignties  were  certainly  competent.  But    , 
when  'in  order  to  form  a  more  perfect  Union,'  it  was  deemed    j 
necessary  to  change  this  alliance  into  an  effective  goveniment, 
possessing  great  and  sovereign  powers,  and  acting  directly  on 
the  people,  the  necessity  of  referring  it  to  the  people,  and  of 
deriving  its  powers  directly  from  them,  was  felt  and  acknow- 
ledged by  all.   The  government  of  the  Union,  then  (whatever 
may  be  the  influence  of  this  fact  on  the  case),  is  emphatic-    ' 
ally  and  truly  a  government  of  the  people.   In  form  and    < 
in  substance  it  emanates  from  them."  '  Here  we  have  a  sol-    j 
emn  declaration  that  the  American  Constitution  is  not  a 
mere  compact  between  states,  dissoluble  at  pleasure,  but  an 
instrument  of  perpetual  efficacy,  emanating  from  the  whole    . 
people,  and  construable  by  the  judicial  power,  capable  of  oi-    { 
forcing  its  mandates,  within  the  limits  of  its  jurisdictions,    I 
{gainst  all  oppoeii^  forces,  legislative  or  executive.   That    ' 
conception  of  a  constitution  is  purely  an  American  creation; 
it  has  no  prototype  in  history.    It  was  that  conception  wtuch, 
in  the  complete  and  scientific  form  given  it  by  Mar^all, 
crushed  and  drove  out  the  French  conce[>tion  of  a  constitu-    ' 
tion  as  "a  compact,"  without  the  judicial  power  as  a  factor 
in  its  construction,  embodied  by  Jefferson  in  the  Kentucky 
and  Virginia  Resolutions  of  1798.  The  conception  of  a  oon- 
Mtnhall'*  de-    Btitution    as   defined    by  Marshall  and  elaborated  by  his 
fioitioiiklMef.   disciple,  Daniel  Webster,  abides;  the  concepti<Mi  of  a  consti- 
tution as  defined  by  Jefferson  and  elaborated  by  his  diadple, 
Calhoun,  has  passed  away.  { 

Dutnwutb  Roger  B.  Taney,  who  succeeded  Marshall,  served  as  Chief 

£32d^      Justice  from  March  15,  1836,  to  October  12,  1864.  The  first 
Tuqr.  opinion  delivered  by  him  on  a  constitutional  question  (Charles 

River  Bridge  v.  Warren  Bridge  *)  limited  the  far-reaching 
principle  announced  in  the  Dartmouth  Collie  case,  by  assert- 
ing the  broad  and  whcdeaome  doctrine  that  public  grants  are  to  I 

■  HcCtdloch  «.  Muylukd,  4  Wheat.  316. 

■  II  Peter*,  430. 
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be  construed  strictly;  unless  there  is  an  express  grant  of  an 
exclusive  privile^,  an  implied  contract  to  that  effect  is  not  to 
be  inferred.  With  the  prescience  of  a  statesman  he  said :  "  Let 
it  once  be  understood  that  such  charters  carry  with  them  these 
implied  contracts,  and  give  this  unknown  and  undefined  pro- 
perty in  8  line  of  travel,  and  you  will  soon  find  die  old  turnpike 
corporations  awakening  from  their  sleep,  and  calling  U[>on  this 
court  to  pat  down  the  improvements  which  have  taken  their 
place."  During  this  epoch  it  was  that  a  revolution  was  wroi^ht 
in  the  commerce  of  the  country  through  a  transition  from  the 
primitive  and  ineffectual  means  of  transportation  by  pack- 
horse  and  wagon  to  the  new  methods,  resulting  from  the 
application  of  steam  to  locomotive  on  land  as  well  as  on 
water.  One  of  the  earliest  results  of  the  change  was  a  substi- 
tution for  the  ancient  Ei^lish  rule  of  admiralty  and  maritime 
jurisdiction,  resting  on  the  ebb  and  flow  of  the  tide,  of  a  new 
one  better  adapted  to  totally  different  physical  conditions. 
In  the  case  of  the  Genesee  Chief  p.  Fitzhugh '  (1851),  the 
Court  declared  in  no  uncertain  terms  that  the  admiralty  juris-  Adminity 
diction  of  the  District  Court  extends  not  only  beyond  the  flow  J 
of  the  tide  in  all  navigable  watere,  but  even  over  the  great 
fresh-water  lakes.  The  Chief  Justice  said:  '"Hiese  lakes  are, 
in  truth,  inland  seas.  Different  states  border  on  them  on  one 
mde,  and  a  foreign  nation  on  the  other.  A  great  and  growing 
commerce  is  carried  on  upon  them  between  different  states 
and  a  foreign  nation,  which  is  subject  to  all  the  accidents  and 
hazards  that  attend  commerce  on  the  ocean."  Thus  by  a 
stroke  of  the  judicial  pen  the  admiralty  jurisdiction  of  the 
federal  courts  was  extended  over  vast  areas  of  nav^ble  water 
from  which  it  had  been  excluded  for  sixty  years  by  the  andoit 
English  rule  fudng  the  ebb  and  flow  of  the  tide  instead  of  the 
navigable  character  of  the  water  as  the  test  of  jurisdiction. 

Six  years  later,  Taney  reached  the  crius  of  his  career  when  Catabi  qnw- 
he  was  called  upon  to  preside  in  the  famous  Dred  Scott  case,  .^^'^^^ 
in  which  was  witnessed  the  failure  of  the  attempt  to  settie 
by  the  judgment  of  a  court  of  the  highest  dignity  a  question, 
in  one  aspect  purely  judicial,  in  another  intensely  political. 
The  civilized  world  is  now  striving  to  establish  some  kind  of 
an  international  tribunal  which  will  be  able  to  diminish  if  not 
*  la  Howard,  443. 
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prevent  wars  by  being  armed  thnn^  treaties  with  a  jurisdic- 
tion over  a  certain  class  of  delicate  political  questiooa  hereto- 
fore regaided  as  not  justiciable.  The  result  in  die  Dred  Scott 
case  does  not  stimulate  hope  as  to  such  experiments.  The 
world  has  yet  to  be  educated  up  to  the  idea  that  a  certain  dasa 
of  supreme  questions,  whether  national  or  international,  are 
justiciable. 

The  states  that  attempted  to  aecede  proceeded  vnth  all  the 
technical  exactness  the  tbeoriesof  Calhoun  prescribed.  The  ot- 
dinance  adopted  by  the  Convention  of  South  Carolina,  Decem- 
ber 20,  i860,  declared:  "We,  the  people  of  the  State  of  South 
Carolina,  in  convention  assembled,  do  declare  and  ordain,  and 
it  is  hereby  declared  and  ordained,  that  the  (Hdinance  ad(q>ted 
by  us  in  convention  on  the  23d  day  of  May,  in  the  year  of  oar 
Lord  1788,  whereby  the  Constitution  of  the  United  States  was 
ratified,  and  also  all  acts  and  parts  of  acts  of  the  General  As- 
sembly of  this  state  ratifying  amendments  of  the  said  Consti- 
tutioo,  are  hereby  repealed ;  and  that  the  Union  now  subsisting 
between  South  Carolina  and  other  states,  under  the  name  of 
theUnitedState3,i3herebydisaolved."  Similar wdinances were 
passed  by  conventions  in  Mis»suppi,  January  9, 1861 ;  Florida, 
January  10;  Alabama,  January  11;  Georgia,  January  19;  Louis- 
iana,January36;and  Texas, February  t.  These  seven  were  the 
original  aecedii^  states ;  afterward  joined  by  Arkansas,  May  6; 
North  Carolina,  May  20;  Virginia,  May  ay,  and  Tennessee, 
.  June  18.  No  more  perfect  de  facto  government  was  ever  formed 
than  that  known  as  the  "  Confederate  States  of  America, "  whose 
constitution  was  a  reproduction,  with  minor  variations,  of  that 
of  the  United  States.  The  new  confederacy  occupied  a  large 
area  of  territory ;  it  maintained  great  armies  in  the  field ;  and  a 
small  but  terribly  efficient  navy.  The  Alabama,  which  wroi^ht 
such  destruction,  was  a  ship-of-war  commanded  by  a  duly 
commissioned  admiral,  and  not  a  privateer.  It  was  therefore 
inevitable  that  the  Supreme  Court  of  the  United  States  should 
hold  that  such  a  gigantic  and  proloi^ed  contest  carried  on 
between  two  perfectiy  organized  governments  was  not  a 
rebellion,  but  a  dvil  war  in  the  highest  sense  of  that  term.  It 
was  so  held  in  the  Prize  Cases^  (1862),  in  which  Mr.  Justice 
Grier,8peakii^fcM' the  Court,  said:  "  Hie  greatest  (^  civil  wars 
*  a  Black,  £35. 
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was  not  gradaaily  developed  by  popular  commotioii,  tumult- 
uous assemblies,  or  local  uiioif:amzed  insurrections.  However 
long  may  have  been  its  previous  conception,  it  nevertheless 
epning  forth  suddenly  from  the  parent  brain,  a  Minerva  in 
the  full  panoply  of  war."  Was  there  a  war?  Could  there  be 
a  prize?  —  were  questions  which  necessarily  arose  out  of  Pre- 
sident  Lincoln's  i»odamations  of  April  19  and  37,  1861,  the 
blockade  of  the  Southern  ports,  and  the  capture  on  the  high 
teas  of  ships  carrying  contraband  goods,  or  of  ships  owned  by 
dtizena  of  the  states  in  revolt  It  was  directly  adjudicated 
that  the  President  possesaed  the  right,  jtve  belH,  to  institute 
a  blockade  of  the  ports  in  posaeasion  of  the  states  in  revolt, 
which  neutrals  were  bound  to  respect.  Then,  after  referrii^ 
to  the  neutrality  proclamations  issued  by  Great  Britain  and 
other  powers,  the  Court  further  said:  "After  such  an  official 
recognition  by  the  sovereign,  a  citizen  of  a  foreign  state  is 
estopped  to  deny  the  existence  of  the  war,  with  all  its  con- 
sequences as  to  neutrals."  When  Chief  Justice  Taney,  who 
was  so  indisposed  as  to  be  unable  to  ^t  during  1863,  died  in 
October,  1864,  he  was  succeeded  by  Salmon  P.  Chase,  who  ChM* 
was  commiaaioned  as  his  successor  Etecember  6  of  that  year,  ^^^^ 
after  an  absence  Irom  the  bar  of  fifteen  years.  He  arrived  in  1S64. 
time  to  pass  upon  all  of  the  questions  of  international  law  or  of 
prize  growing  out  of  the  Civil  War.  In  the  first  ofnnion  deliv- 
ered by  him  (The  Circassian^),  the  rule  of  international  law 
was  announced  that  a  vessel  sailing  from  a  neutral  port  with 
mtent  to  violate  a  blockade  is  prize  from  the  time  of  sailing, 
h'able  to  capture  and  condemnation,  and  that  the  evidence 
of  intent  may  be  gathered,  not  only  from  letters  and  papers, 
but  from  the  words  and  acts  of  the  owners  or  hirers  of  the 
vessel,  the  ahippers  cA  the  cargo  and  their  agent,  and  especially 
from  apoliation  of  papers  on  the  eve  of  capture. 

But  all  such  performances  sink  into  in^gnificance  when  we 
contemplate  the  famous  judgment  in  which  the  character  of 
the  Constitution  was  authoritatively  defined  after  its  temper 
had  been  tested  in  the  fierce  crucible  of  Civil  War.  In  Texas  0.  Tau t.mit». 
White  *  the  vital  question  was  this :  By  the  ordinance  of  seces- 
sion, adopted  by  the  convention  and  ratified  by  a  majority 
of  the  citizens  of  Texas,  and  the  acts  of  its  legislature  intended 
>  3  Wallace,  135.  *  7  Walloee,  700. 
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to  give  effect  to  that  ordinance,  did  that  state  ceaae  to  be  a 
state  in  the  Union?  Did  its  citizens  cease  to  be  citizens  of  the 
Union?  Inptherwords,  is  the  Federal  Constitution  such  "an 
instrument  of  perpetual  efficacy,  emanating  from  the  whole 
people,"  as  to  be  indissoluble  by  any  state  even  wiien  it 
attempts  to  break  the  bond  by  the  act  of  a  constitutional  con- 
vention,  ratified  by  a  majority  of  its  dtizens?  The  Court, 
speakii^  throu^  the  deathless  words  of  the  Chief  Justice, 
thus  answered:  "The  Union  of  the  states  never  was  a  purely 
artificial  and  arlntrary  relation.  It  began  among  the  colonies, 
and  grew  out  of  common  origin,  mutual  sympathies,  kindred 
principles,  nmilar  interests,  and  get^aphical  relations.  It 
was  confirmed  and  strengthened  by  the  necessities  of  war,  and 
rec^ved  definite  form  and  character  and  sanction  from  tfae 
Articles  of  Confederation.  By  these  the  Union  was  solemnly 
declared  to  be  perpetual  1  and  when  these  Articles  were  found 
to  be  inadequate  to  the  exigencies  of  the  country,  the  Constitu- 
tion was  ord^ned  'to  form  a  more  perfect  Union.'  It  is  diffi- 
cult to  convey  the  idea  of  indissoluble  union  more  clearly  than 
by  these  words.  What  can  be  indissoluble  if  a  perpetual  union 
made  more  perfect  is  not?  But  the  perpetuity  and  indissolu- 
bility of  the  Union  by  no  means  implies  the  loss  of  distinct 
and  individual  existence,  or  of  the  right  of  self-government 
by  the  states.  .  .  .  The  Constitution,  in  all  its  proviaons, 
looks  to  an  indestructiUe  union,  composed  of  indestructible 
states."  Thus  after  a  struggle  of  seventy-one  years  was  cast 
out  once  and  forever  from  our  constitutional  system  the  danger- 
ous and  entirely  illogical  heresy  embodied  in  the  Virginia 
Resolutions  of  1798,  which  declared  "that  in  case  of  deliberate, 
palpable,  and  dangerous  «cerdse  of  other  powers,  not  granted 
by  said  compact,  the  states,  which  are  parties  thereto,  have 
the  right,  and  are  in  duty  bound,  to  interpose,  for  arresting 
the  progress  of  the  evil,  and  for  maintaining,  within  their 
respective  limits,  the  authorities,  rights,  and  liberties  apper- 
taining to  them."  The  true  nature  of  "  the  American  Constitu- 
tion " — defined  by  Chief  Justice  Marshall  to  be  "an  effective 
government,  possessing  great  and  sovereign  powers,  and  acting 
directly  on  the  people,  .  .  .  and  deriving  its  powers  directly 
from  them.  ...  In  form  and  in  substance  it  emanates  from 
them  "  — waa  frankly  and  fully  recognized  by  Chief  Justice 
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Chase,  who,  in  the  epoch-maldng  judgment  in  question,  re- 
stated Marshall's  conception  in  such  a  way  as  to  make  it  the 
irrevocable  bams  of  our  new  national  life.  That  basis  has  been  Bus 
acc^ted  by  the  nation  as  a  whole,  regardless  of  section  or  ^ ' 
party,  —  not  because  it  is  the  ipse  dixit  of  a  court,  but  because 
it  is  inherently  sound  and  just.  And  yet  the  fact  remains  that 
this  dominating  conception  of  the  Constitutioa  is  the  outcome 
of  the  process  through  which  a  strae^ling  series  of  republics, 
fringing  our  Atlantic  seaboard  towards  the  close  of  the  eight- 
eenth century,  with  a  dim  sense  of  union,  have  been  rapidly 
transformed,  throi^h  intercommunication,  into  a  nation.  It 
did  not  exist  at  the  outset.  And  so  this  long  chapter  must  end 
as  it  began  with  Savigny's  declaradoo  that  the  law  <^  each 
country,  public  and  private,  must  be  r^arded  "as  a  member 
of  its  body,  not  as  a  garment  merely,  which  has  been  made 
to  please  the  fancy,  and  can  be  taken  off  at  pleasure  and 
exchanged  for  another."  Law  is  the  natural  outcome  of  the 
consciousness  of  the  peofde,  like  their  sodal  habits  or  their 
language.  "We  find  in  lai^;uage  a  constant  formation  and 
development,  and  in  the  same  way  in  law."  Or,  in  the 
words  of  Sir  James  Mackintosh,  "constitutions  are  not  made, 
they  grow." 
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THE  aVTL  WAK  AUBND1CBNT3 

Chrilww  PbcM  what  has  now  been  said  it  clearly  appears  that  the 

JJJ^^Jf^  question  of  slavery  —  after  profoundly  agitatii^  and  divid- 
ing this  country  politically,  socially,  and  religiously,  for  more 
than  seventy  years  —  suddenly  precipitated  civil  war.  In 
the  graphic  language  of  the  Supreme  Court  of  the  United 
States,  "This  greatest  of  dvil  wars  was  not  gradually  devel- 
oped.  .  .  .  However  long  may  have  been  its  previous  con- 
ception, it  nevertheless  sprung  forth  suddenly  from  the  parent 
brain,  a  Minerva  in  the  full  panoply  of  war."'  It  is  not 
therefore  strange  that  a  gigantic  upheaval  so  suddenly  pre- 
dpitated  should  have  found  the  North  entirely  unprepared 
Nottli  wUlwDt  withaprogramme,  prearranging  the  manner  in  which  its  armies 
k  inyjtiMDDM.  in  the  field  should  deal  with  slavery  as  the  war  advanced,  the 
final  disposition  that  should  be  made  of  the  millions  of  freed- 
men  suddenly  transformed  from  chattels  into  persons,  and  the 
manner  in  which  the  seceding  states  should  be  restored  to  their 
normal  status  in  the  Union.  Tentatively,  and  bit  by  bit,  a 
policy  was  evolved  and  executed,  embracing  all  of  these  sub- 
jects, that  in  a  large  measure  followed  events  and  the  dominant 
currents  of  public  opinion  in  the  North  bom  of  those  events. 
The  entire  movement  whidi  occui»ed  many  years  is  generally 
K"w«*raetion  described  by  the  term  Reconstruction,  which  embraces,  first, 
'*''"*''  the  process  by  which  the  slaves  were  emandpated  and  then 

elevated  to  the  status  of  full  dtizens;  second,  the  process  by 
which  the  seceding  states,  with  such  dtizens  added  to  the 
COTporate  person  of  each,  were  restored  to  their  normal  places 
in  the  Union.  With  that  large  section  of  our  political  history 
labeled  Reconstruction  no  attempt  will  be  made  to  deal  here.* 
>  Mr.  Jiudoe  Grier  in  Tbe  Prise  A.  Herbert,  who  a«  jurist,  acddier. 
Quern,  3  Block,  639  <i862}.  ineniber  of  Coogrtm,  and  Secretary 

*  I  refer  with  gieat  ideasure  to  of  the  Navy,  haa  made  a  reconj  that 
the  authoritative  work,  Recottslme-  ia  an  honor  at  once  to  the  South 
Hon  by  Byt-WUtustes  (1890),  the  and  to  the  Nation.  He  waa  one  << 
chief  contributor  to  which  is  my  Prendent  Cleveland's  moat  tnitted 
distiiyuiihedfrieod,  the  Hon.  Hilary      counadots. 
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Only  that  part  of  it  will  be  touched  which  falls  strictly  within 
the  domain  of  constitutioiial  history,  embracing  the  oi^anic 
dianges  wrought  by  the  Thirteenth,  Fourteenth,  and  Fifteenth 
Amendments.  As  these  three  amendments  all  relate  to  a  sin-  Vniv  of  the 
^  subject-matter,  which  they  disposed  of  progressively,  they  „„^"*°'^ 
should  be  r^arded  as  a  nngle  event,  —  as  a  single  amendment 
to  the  Constitution.  If  tiiey  may  be  thusviewed,  then  theCon- 
atitution  has  been  amended,  in  the  manner  in  which  its  terms 
prescribe,  only  once  in  one  hundred  and  »x  years,  and  then  as 
the  result  of  dvil  war.  As  each  of  the  three  amendments  in 
question  disposed  of  a  distinct  phase  of  the  subject,  each  will 
be  considered  separately  in  the  order  of  its  ratification. 

Thehistoryof  the  Thirteenth  Amendment  really  begins  with  lUrtMBtk' 
this  declaration  made  by  Congress  in  July,  1861 :  "That  this  '""^^'"'"' 
war  is  not  prosecuted  on  our  part  in  any  spirit  of  oppression, 
nor  for  any  purpose  of  conquest  or  subjugation,  nor  for  the  pur- 
pose of  overthrowing  or  interferit^  with  the  rights  or  estab- 
lished institutions  of  those  states,  but  to  defend  and  maintain 
die  supremacy  of  the  Constitution  and  all  laws  made  in 
pursuance  thereof,  and  to  preserve  the  Union  with  all  the 
dignity,  equality,  and  rights  of  the  several  states  unimpaired; 
diat  as  soon  as  these  subjects  are  accomplished,  the  war  ought 
to  cease."  In  harmony  with  that  declaration  the  President 
promptly  disavowed  the  act  of  General  Fr^ont,  in  Missouri, 
August  30,  1 861,  and  that  of  General  Hunter,  in  South  Caro- 
lina, May  9, 1863,  when  they  issued  proclamations  attempting 
to  abolish  slavery.  But  a  marked  change  of  feeling  and  of 
policy  was  manifested  when  in  June  and  July  of  that  year  siamy  la 
slavery  in  the  territories  was  abolished  by  acts  that  also  freed  J^??^  _j^ 
the  captured,  deserted,  or  furtive  slaves  of  all  owners  engaged 
in  the  Civil  War,  and  authorized  the  employment  of  negro  sol- 
diers. By  an  act  passed  August  6,  1861,  all  claim  of  the  mas- 
ter to  the  services  of  slaves  employed  in  arms  or  labor  against 
the  Government  had  been  forfeited;  and  by  an  additional  arti- 
cle of  war  of  March  13,  1863,  the  army  was  prohibited  from 
returning  fugitive  slaves.  The  fugitive  slave  laws  were  not 
finally  abolished,  however,  until  June  28, 1864.  The  Prendent's 
policy  of  emancipation  with  compensation  was  clearly  indi- 
cated in  his  special  message  of  March  6,  i863,  in  accordance 
with  which  the  joint  resolution  of  April  10  was  passed,  dedar- 
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ing;  that  the  United  States  ought  to  cooperate  with  any  state 
willing  to  adopt  gradual  "abolishment,"  upon  the  basis  of  com- 
pensation. On  that  basis  was  passed  the  Act  of  April  i6, 1862, 
abolishing  slavery  in  the  District  of  Columbia.  Not  until  after 
the  border  states  had  closed  their  ears  to  President  Lincoln's 
generous  advances  in  that  direction  did  he  yield  to  the  de< 
mand  of  the  anti-slavery  forces  of  the  North  and  Issue  his  pre- 
liminary proclamation  of  September  33,  of  the  year  last  named, 
which  was  followed  by  the  famous  Emancipation  Proclama- 
tion of  January  i,  1863. 

It  is  really  impossible  to  attribute  any  legal  effect  to  that 
proclamation,  even  as  an  exercise  of  the  despotic  war  power 
in  conquered  territory,  by  reason  of  the  peculiar  terms  in  which 
it  was  drawn.  Strangely  enough,  instead  of  providii^  for  con- 
ditions within  the  conquered  areas  wherein  the  war  power 
was  in  actual  force,  it  undertook  to  free  slaves,  not  on  the 
soil  then  under  military  occupation,  but  on  that  not  then 
occu[)ied,  therefore  beyond  the  jurisdiction  of  the  President 
as  "commander-in-chief."  Tlie  portions  of  Louisiana  and  Vir- 
ginia actually  conquNed  by  the  armies  of  the  United  States, 
and  subject  to  military  occupation  at  the  time,  were  expressly 
exempted  from  the  operation  of  the  proclamation.  When 
Doi^las  was  attempting  at  Freeport  in  August,  1858,  the  im- 
possible task  of  recondlii^  his  doctrine  of  popular  sovereignty 
with  loyal  support  of  the  judgment  in  the  Dred  Scott  case, 
Lincoln  asked  him  this  question : ' '  Can  the  people  of  a  territory, 
in  any  lawful  way,  gainst  the  wish  of  any  citizen  of  the  United 
States,  exclude  slavery  from  its  limits  prior  to  the  fonnatioa  of 
a  state  constitution?"  Douglas  developed  a  vitally  important 
point  when  he  answered:  "The  people  have  the  lawful  means 
to  introduce  it  or  exclude  it  as  they  please,  for  the  reason 
that  slavery  cannot  exist  a  day  or  an  hour  anywhere  uniess 
it  is  supported  by  local  police  regvlations."  Upon  that  ground 
Mansfield  released  Sommersett,  —  there  were  no  "local  police 
r^ulations"  in  England,  or  in  other  words  no  positive  law  by 
which  the  master's  possesuon  could  be  enforced.  The  Duke  of 
Wellington,  in  defining  the  nature  and  extent  of  the  authority 
of  a  military  occupant  and  his  duty  to  govern,  said:  "Martial 
law  is  neither  more  nor  less  than  the  will  of  the  general  who 
commands  the  army.  In  fact  martial  law  means  no  law  at  all; 
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therefore  the  general  who  declares  martial  law,  and  commands 
that  it  shall  be  carried  into  ^cecution,  is  bound  to  lay  down  dis- 
tinctly the  rules  and  r^ulations  and  limits  accordii^  to  which 
his  will  is  carried  out.  Now,  I  have  in  another  country  carried 
out  martial  law;  that  is  to  say,  I  have  governed  a  large  propor- 
tion of  a  country  by  my  own  will.  But  then,  what  did  I  do?  I 
declared  that  the  country  should  be  governed  according  to  its 
own  national  law;  and  I  carried  into  execution  that  my  so  de- 
dared  will."  ^    Thus  it  is  clear  that  a  commander  in  military  Sbvoy 
occupation  can  either  continue  the  existence  of  slavery  by  up-  ^J  ^  ^j_ 
holding  the  local  laws  by  which  it  is  sanctioned ;  or  he  can  abol-  Uwd  by  mil- 
ish  it,  for  the  time  being,  by  the  suspension  of  those  laws.  In  '*"''  <•*<'«""*! 
either  event  his  power  to  deal  with  the  subject-matter  is  neces- 
sarily limited  to  the  district  in  which  he  has  actual  military  au- 
thority, and  to  the  time  during  which  such  authority  continues. 
The  moment  the  peculiar  status  established  by  the  military 
occupation  ends,  all  the  incidents  growing  out  of  it  end  with  it. 
Thus  no  instant  operation  can  be  attributed  to  the  proclama- 
tion in  question,  even  as  a  war  measure,  as  to  those  portions  of 
the  Southon  States  not  in  the  actual  military  occupation  of  the 
Union  forces  on  January  i,  1863.  As  to  the  parts  of  '^r^nia 
and  Louisiana  actually  conquered,  it  declared  that  they  were, 
"for  the  present,  left  precisely  as  if  this  proclamation  were  not 
issued  "xaato  the  parts  unconquered  it  declared  "  that  all  per- 
sons held  as  slaves  within  the  said  states  and  parts  of  states  are 
and  henceforth  shall  be  free;  and  that  the  Executive  Govera- 
tnent  of  the  United  States,  including  the  military  and  naval 
authorities  thereof,  will  reoc^nize  and  maintain  the  freedom 
of  said  persons."   It  may  be  that  that  part  of  the  proclamation 
went  into  effect,  as  a  war  measure,  pn^ressively  as  the  desig- 
nated parts  were  conquered,  and  thus  subjected  to  actual  mili- 
tary occupadon.  But  even  then  it  is  impossible  that  slavery 
could  have  been  thus  abolished  by  the  proclamation  in  any 
constitutional  sense.  Congress  and  the  President  were  equally 
impotent  to  overturn  the  compromises  of  the  Constitution  up- 
hejding  the  institution  of  slavery  as  their  effect  had  been  de-  ^^^^  ,1^ 
fined  by  the  Supreme  Court  in  the  Dred  Scott  case.  Therefore  iihed  nntii 
it  is  certain  that  slavery  was  never  abolished,  in  a  constitutional  ^^^^  "^ 
sense,  until  the  ratification  on  December  18, 1865,  of  the  Thir-  AncndmeDt. 
1  HaDflud,  3d  itriea,  cxv,  881 ;  Taylor,  Jnt,  Pub.  Lav,  596  tg. 
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teenth  Amendmeat  dedariog  that  "neither  slavery  nor  invol- 
untary servitude,  accept  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their  jurisdiction." 
That  view  is  confirmed  by  the  judgment  of  the  Supreme  Court 
in  Osbom  d.  Nicholson,'  in  which  it  was  held  that  the  consti- 
tution of  Arkansas  of  1 868,  which  annuls  all  contracts  ios  the 
purchase  or  sale  of  slaves,  and  declares  that  no  court  of 
the  state  should  take  cognizance  of  any  suit  founded  on  sudi 
a  contract,  is  invalid  as  to  all  prior  transactioas;  that  it  is  no 
defense  to  an  action  for  the  price  of  a  slave,  sold  when  slavery 
existed,  that  the  seller  warranted  him  to  be  a  slave  for  life, 
and  that  such  warranty  was  broken  by  the  subsequent  consti- 
tutional abolishment  of  slavery.  And  to  the  same  effect  is 
White  V.  Hart.*  In  the  Civil  R^hts  cases,*  it  was  held  that 
the  Thirteenth  Amendment  relates  only  to  slavery  and  invol' 
untary  servitude,  which  it  abolishes;  and  in  Plessy  v.  Fergu- 
son,* it  was  held  that  the  amendment  in  question,  abolish- 
ing  slavery  and  involuntary  servitude,  was  not  violated  by 
a  state  statute  requiring  separate  atxommodations  for  white 
and  colored  posons  on  railroads. 
Ubendoii  No  act  of  legislation  in  the  world's  history  has  been  aa%pted 

J^^^jjj^  and  approved  with  more  unanimity  by  all  classes  and  condi- 
tions of  men  affected  by  it  tiian  that  by  which  slavery  was  abd- 
ished  in  the  United  States.  The  reason  for  that  unanimity  is  to 
be  found  in  the  fact  that  the  constitutional  act  of  abc^tion 
liberated  at  the  same  moment  the  master  and  the  slave.  By 
the  Thirteenth  Amendment  the  white  people  of  the  South  were 
emancipated  from  a  deadly  institution.  In  the  light  of  sub- 
sequent events  they  now  realize  that,  entirely  apart  from  its 
other  drawbacks,  dlavery  was  the  greatest  of  all  obstacles  in 
the  path  of  theireconomicdevelopment.  With  a  territory  teem- 
ing with  mineral  wealth,  and  with  a  climate  peculiariy  suited 
to  manufactures,  the  South  was  for  seventy  years  chaiiwd  by 
^J^°°^  the  institution  of  slavery  to  agriculture  alone.  In  the  Federal 
Convention  of  1787  George  Mason  of  Virginia  said:  "Slavery 
discourages  arts  and  manufactures.  The  poor  desfxae  labor 
when  performed  by  slaves.  They  prevent  the  emigration  of 

•  l3WaU.654.  •  109U.S.3. 

*  13  WalL  646.  *  163  U.  S.  937. 
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whites  who  really  enrich  and  Btreogthen  a  countxy."  ■  ^ve 
labor  in  die  South,  absorbed  as  it  waa  in  the  rude  work  required 
for  the  production  of  cotton,  tobacco,  and  sugar,  was  incapable 
of  advance  or  development,  while  its  presence  excluded  the 
influx  of  laborers  who  were.  The  results  of  the  economic  revo- 
lution wrought  in  the  South  by  the  abolition  of  slavery  may  be 
very  briefly  and  vividly  summed  up.  Whentheentireoutput  of  Sontli'i 
the  South's  productions  for  i860  are  arrai^ed  in  two  columns,  ^J^^^^Sj^ 
that  embracing  farm  products,  with  cottonincluded,  represents 
practically  everything,  while  that  embracing  the  products  of 
manufactures  and  minii^  represents  practically  nothing.  To- 
day the  mining  and  manufacturing  products  of  the  South 
exceed  her  entire  ^ricultural  output,  includit^  cotton.  Of  that 
great  staf^e  she  is  producing  vastlymore  than  in  i860, with  the 
aid  of  her  negro  population  in  which  not  one  penny  of  capital  is 
invested.  In  the  days  of  slavery  the  South  deluded  heraelf  with 
the  fancy  that  she  was  rich  because  of  the  hundreds  of  millions 
invested  in  the  flesh  and  blood  of  her  peasantry.  The  fallacy  of 
that  economic  illu»oo  is  now  apparent  when  with  her  caiHtal 
invested  in  o^er  and  normal  directionB  her  peasantry  is  nvne 
productive  as  free  men. 

The  general  abolition  of  slavery,  universal  in  the  andent  Ai>«ii[wni» 
world,  represented  one  of  the  occaaonal  breaks  in  the  continu-  "JS?***  " 
ity  of  the  history  of  law,  the  effect  of  which  has  been  to  clear 
the  con<%prion  of  a  legal  person  as  opposed  to  a  thing  from  all 
the  ambiguities  attaching  to  that  conception  so  long  as  human 
beings  were  treated  to  a  greater  or  leas  extent  as  if  they  w^e 
chattels.  In  early  law  the  right  of  a  master  over  his  slaves  waa 
of  precisely  the  same  extent  and  character  as  that  which  he  had 
over  his  cattle,  except  that  the  slave  was  capable  of  manumis- 
aion.*  In  Roman  law  the  manumitted  were  called  freedmen, 
who  were  subject  to  political  disabilities,  and  to  some  duties 
arising  from  the  peculiar  laws  of  patronage.  In  the  history  of 
that  system  a  large  chapter  is  occu|»ed  by  the  disabilities 
of  "libertini"  and  their  duty  toward  their  "^0^0*14."*  By  the 

'  Gouveroeiar  Moirurald:  "Itii  ance <rf  ilavety." 

the  cune  of  Heaven  on  the  States  ■  Cf.  Taylor,  Tht  SdcHce  ej  JvHt- 

whcfe  it  picvailed.    Tnvd  through  pnidenet,  559. 

the  whole  continent  and|  you  behold  *  The  impiDved  poaitioa  In  Jua- 

the    proqwct    contiauaDy    varying  timui  law  U  manifested  by   the 

with  the  appearance  and  diiappear-  declaration  that  "ilavery  ia  con* 
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Tbtrteentb  Amendment  slaves  as  chattels  were  converted 
into  freedmen  (UierHm) ;  and  then,  without  any  intermediate 
probation,  they  were  lifted  to  the  status  of  full  dttzuis  in  the 
American  sense  of  that  term,  which  carries  with  it  the  enjoy- 
ment of  political  rights. 
Fourteenth  The  Constitution  of  the  United  States  never  reached  its 

*'°*''*°'™*-     logical  completion  until  after  the  adoption  of  the  Fourteenth 
Amendment.  As  heretofore  pointed  out,  the  essence  of  the  in- 
vention of  Pelatiah  Webster,  which  became  the  cornerstone  of 
the  existing  Constitution,  and  which  imparted  to  it  its  distinct- 
ive character,  was  embodied  in  the  fact  that  its  powers  oper- 
ate not  upcm  states  in  their  corporate  capacity  but  directly  on 
individuals  as  such.  If  that  basic  principle  had  been  from  the 
cutset  carried  to  its  logical  conclusion,  it  would  have  been 
'       settled  from  the  beginning  that  the  individuals  upon  whom  the 
new  and  unique  federal  system  acts  are  primarily  its  own  citi- 
zens. Even  in  sudi  a  federal  system  as  the  Achaian  League, 
AnAduiu       "every  Achaian  citizen  stood  in  a  direct  relation  to  the  federal 
"''**"■  authority,  and  was  in  full  strictness  a  citizen  of  die  league 

itself,  and  not  lAerelyof  one  of  the  ddes  which  composed  it."  ' 
And  yet  at  the  time  of  the  adoption  of  the  present  Constitution  , 
the  sense  of  nationality  had  not  sufficiently  developed  to  per-  I 
mit  the  statement  of  the  ultimate  and  inevitable  conclumon, 
that  every  dtizea  of  the  Union  is  primarily  a  dtizen  of  the 
United  States,  and  not  merely  of  one  of  the  states  which  com- 
pose them.  The  one  particular  in  which  our  first  Federal  Con- 
stitution rose  above  the  older  Teutonic  leagues,  after  which  it 
was  patterned,  was  embodied  in  the  new  prindple  of  interstate 
citizenship  it  originated.  That  prindple  infused  itself  ndth^  I 
into  the  constitution  of  the  old  German  Em[»re,  nor  of  Switz- 
erland, nor  of  Holland.*  Section  i  of  Artide  iv  of  the  Arti- 
Aitidea  of  cles  of  Confederation  provided  that "  the  better  to  secure  and 
perpetuate  mutual  friendship  and  intercourse  among  the 
peoi^e  of  different  states  in  this  Union,  the  free  inhabitants  of 
each  of  these  states,  paupers,  vagabonds,  and  fugitives  from     | 

trory  to  the  bw<rf  nature;  as  accotd-      Newman's  Peklia  <!f  Arittote,  Is-     | 
uigtaiiatunllaw,allmenwietefrom      trod.,  141.  • 

tbefintbtsnfree." /iMt  i.a.a.  The         ^  Fnaaiui,  Ftdtrat  CotemmnU,:,     I 
doctrine    that  alaveiy  ii   against 
nature,  waa  older  tlun  Aristotle, 
who  does  not  accept  iL  See  W.  L. 
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juadce  excepted,  shall  be  entitled  to  all  privil^ea  and  immuni- 
ties of  free  citizens  in  the  several  states. ' '  The  substance  of  that 
provision  was  reproduced  in  Section  a  of  Article  iv  of  the 
present  Constitution,  which  provides  that "  the  citizens  of  each 
state  shall  be  entitled  to  all  [nivil^es  and  immunities  of  dti- 
KDs  in  the  several  states."  Beyond  that  point  the  framers  of 
the  more  perfect  union  were  not  prepared  to  go.  They  did  not 
attempt  to  do  more  than  establish  an  interstate  citizenship,  No  primuj 
to  which  they  imparted  the  qualities  of  uniformity  and  equal-  ^J^J'^^^ap. 
ity  by  denying  to  every  state  the  right  to  discriminate  in  favor  tanth  Ammd- 
of  its  own  citizens  as  against  those  of  any  other  state.  In  the  ^°"^ 
absence  of  any  positive  assertion  by  federal  authority  of  any 
such  thing  as  a  primary  dtizensiiip  of  the  United  States  as  such, 
there  was  really  no  substantial  basis  upon  which  to  maintain 
its  existence.  The  better  view  is  that  prior  to  the  adoption  of 
the  Fourteenth  Amendment  a  man  was  a  dtizen  of  the  United 
States  only  by  virtue  of  hia  dtiz^tship  in  one  of  the  states  com- 
posing the  Union.  If  any  such  thing  as  a  federal  or  national 
dtizenship  then  existed  at  all,  it  was  nothing  more  than  a  sec- 
ondary and  dependent  relation. 

In  the  case  of  Dred  Scott  a  grand  inquest  was  held  with  all  Inquett  ki  ' 
the  machinery  of  learning,  and  with  all  the  accessories  of  pro-  °^  ^"** 
longed  and  exhaustive  ailment,  in  order  to  ascertain  whether 
or  no  such  a  thing  existed  as  citizenship  of  the  United  States, 
defined  as  such  by  its  Constitution  and  laws,  independent  of 
state  dtizenship.  The  most  earnest  seeker  for  such  a  dtizen- 
ship was  Mr.  Justice  Curtis,  who  was  in  the  behest  degree 
qualified  to  ascertain  it,  if  it  existed  at  all.   His  return  was  non 
est  inventus.  He  ascertained  that  there  was  no  such  thing,  at 
that  dme,  as  a  dtizenship  of  the  United  States,  as  a  substan- 
tive thing  independent  of  state  dtizenship.  He  said:  "I  can  JwUceCoN 
find  nothing  in  the  Constitution,  which,  propria  vigore,  deprives      '  "^^ 
of  their  dtizenship  any  class  of  persons  who  were  dtizens  of  the 
United  States  at  the  time  of  its  adoption,  or  who  should  be  na- 
tive4M>m  dtizens  of  any  state  after  its  adoption;  nor  any  power 
enabling  Congress  to  disfranchise  persons  bom  on  the  eml  of 
any  state,  and  entided  to  dtizenship  of  such  state  by  its  con- 
stitution and  laws.  And  my  opinion  is  that,  under  the  Con- 
stitution of  the  United  States,  every  free  person  bom  on  tlv 
soil  of  a  state,  who  is  a  dtizen  of  that  state  by  force  of  its  con- 
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stitution  or  laws,  ia  also  a  citizen  of  the  United  States. . .  .That 
the  Constitution  itself  has  defined  citizenship  of  the  United 
States  by  declaring  what  persons,  bom  within  the  several 
states,  shall  or  shall  not  be  dtizens  of  the  United  States,  will 
not  be  pretended.  It  contains  no  such  dedaradon."  *  He  per- 
suaded himself  that  Sandford's  plea  to  the  jurisdiction  was  bad, 
and  that  Scott  had  the  right  to  sue  because  "every  such  citi- 
zen, residiag  in  any  state,  has  the  right  to  sue,  and  is  liable  to 
be  sued  in  the  federal  courts,  as  a  citizen  of  that  state  in  which 
he  resides."  And  so,  after  ooncedii^;  all  that  Mr.  Justice  Cur- 
tis claimed,  it  appears  that  such  citizenship  of  the  United  States 
as  Scott  was  supposed  to  possess  was  nothing  more  than  a  sec- 
ondary  and  dependent  relation  resulting  from  his  state  dti- 
zenshtp.  Such  was  the  soledsm  existing  in  the  Constitution  at 
the  time  of  its  adoption.  While  it  created  the  first  federal 
government  that  ever  operated  directly  on  dtizens,  the  fact 
remained  that  it  had  no  dtizens  in  its  own  ri^t.  To  fill  that 
vacuum  was  adopted  the  first  section  of  the  Fourteenth  Amend- 
ment, which,  without  making  any  direct  reference  to  the  ques- 
tion of  race  at  all,  contains  the  first  positive  definition  ever 
given  of  dtizenship  of  the  United  States  as  a  primary  and  sub- 
stantive thing,  independent  of  state  dtizenship.  It  provides 
that,  "All  persons  bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  dtizens  of  the 
United  States  and  of  the  state  wherein  they  reside.  No  state 
shall  malce  or  enforce  any  law  which  shall  abrit^  the  privi- 
leges or  immunities  of  dtizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life,  liberty,  or  property,  widi- 
out  due  process  of  law ;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

The  sequel  of  the  Dred  Scott  case  is  to  be  found  in  the 
Slaughter-House  cases'  (187a),  in  which  another  grand  in- 
quest was  held  in  order  to  ascertain  the  nature  of  the  new  dti- 
zenship brought  into  existence  by  the  section  in  question.  The 
case  for  the  j^aintiffs  in  error  was  presented  in  a  far-reaching 
argument  by  the  Honorable  John  A.  Campbell ,  who  had  sat  as 
oneof  theJufltioesintheDredScottcase.  The  Court,  speaking 
tibroi^  Mr.  Justice  Miller,  declared:  (i)  "The  first  section  of 

■  Dred  Scott  V.  Sandford,  19  Howard,  575. 

■  16  Wallsce,  36. 
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the  Fourteenth  Article,  to  which  our  attention  is  more  specially 
invited,  opens  with  a  definition  of  dtizensbip  —  not  only  citi- 
zenship of  the  United  States,  but  dtizenship  of  the  states.  No  atiaeublp  not 
such  definition  was  previously  found  in  the  Constitution,  nor  jII!^*'' 
bad  any  attempt  been  made  to  define  it  by  Act  of  Congress.  It 
had  been  the  occasion  of  much  discussion  in  the  courts,  by  the 
executive  departm^ite  and  in  the  pubUc  joumals.  It  had  been 
siud  by  eminent  judges  that  no  man  was  a  dtizen  of  the  United 
States,  except  as  he  was  a  dtizen  of  one  of  the  states  compos- 
ii^  the  Union,  Those,  therefore,  who  had  been  bom  and  re- 
sided always  in  the  District  of  Columbia  or  in  the  territcnies, 
though  within  the  United  States,  were  not  dtizens.  Whether 
this  proposition  was  sound  or  not,  had  never  been  judidally 
dedded.  But  it  had  been  hdd  by  this  Court,  in  the  celebrated 
Dred  Scott  case,  only  a  few  years  before  the  outbreak  of  the 
Gvil  War,  that  a  man  of  African  descent,  whether  a  slave  or 
not,  was  not  and  could  not  be  a  dtizen  of  a  state  ca  of  the 
United  States.  TYaa  decision,  while  it  met  with  the  con- 
demnation of  some  of  the  ablest  atateamen  and  (institutional 
lawyers  of  the  country,  had  never  been  overruled ;  and  if  it  was 
to  be  accepted  as  a  constitutional  limitation  of  the  r^ht  of 
citizenship,  then  all  the  n^ro  race  who  had  recently  been  made 
freemen  were  still,  not  only  not  dtizens,  but  were  incapable  of 
becoming  so  by  anything  short  of  an  amendment  to  the  Consti- 
tution"; (a)  "  it  [Section  I  of  Artide  xiv]  declares  that  persons 
may  be  dtizens  of  the  United  States  without  regard  to  their 
citizenship  in  a  particular  state,  and  it  overturns  the  Dred  Scott  DndSoou 
dedsion  by  making  all  persons  bom  within  the  United  States  ^^^' 
and  subject  to  its  jurisdiction  dtizens  of  the  United  States. 
That  its  main  purpose  was  to  establish  the  dtizenship  of  the 
negro  can  admit  of  no  doubt";  (3)  "the  distinction  between 
dtizenship  of  the  United  States  and  dtizenship  of  a  state 
is  dearly  recognized  and  established.  Not  only  may  a  man 
be  a  dtizen  of  the  United  States  without  being  a  dtizen  of 
a  state,  but  an  important  element  is  necessary  to  convert  the 
fomier  into  the  latter.  He  must  reside  within  the  state  to 
make  him  a  dtizen  of  it,  but  it  is  only  necessary  that  he  should 
be  bora  or  naturalized  in  the  United  States  to  be  a  dtizen  of 
the  Union";  (4)  "there  is  a  dtizenship  of  the  United  States 
and  a  dtizenship  of  a  state,  which  are  distinct  from  each  other, 
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and  which  depend  upon  di£Ferait  characteristica  or  circuin- 
Whttpdv-  Stances  in  the  tndi^dual";  (5)  "privileges  and  immunities  of 
n^o^^ut  *^*  citizens  of  the  United  States  .  .  .  are  placed  by  this  clause 
pfDteo.  under  the  protection  of  the  Federal  Constitutioa.and  that  the 

latter,  whatever  they  may  be,  are  not  intended  to  have  any 
additional  protection  by  this  paragraph  of  the  Amendment.  If 
then  there  is  a  difference  between  the  priyil^es  and  immun- 
ities belonging  to  a  citizen  of  the  United  States  as  such,  the 
latter  must  rest  for  thdr  security  and  protection  where  they 
have  heretofore  rested,  for  they  are  not  embraced  in  thia 
Whfttptiv-  paragraph  of  the  Amendment";  (6)  "having  shown  that  the 
^Sin^a.  P'i'^^il^S^  ^^  immunities  relied  on  in  the  argument  are  those 
which  beloi^  to  citizens  of  the  states  as  such,  and  that  they 
are  left  to  the  state  governments  for  security  and  protection, 
and  not  by  this  article  placed  under  the  special  care  of  the  Fed- 
eral Government,  we  may  hcdd  ourselves  excused  from  defining 
the  privileges  and  immunities  of  citizens  of  the  United  States 
which  no  state  can  abridge,  until  some  case  involving  these 
privilegesandimmunitiesmay makeitnecessarytodoso.  But 
lest  it  should  be  said  that  no  such  privileges  and  immunities 
are  to  be  found  if  those  we  have  been  considerii^  are  ex* 
eluded,  we  venture  to  suggest  some  which  owe  their  existence 
to  the  Federal  Government,  its  national  character,  its  Con- 
stitution, or  its  laws.  One  of  these  is  well  described  in  the 
Ccniiari^Hi  case  of  Crandall  V.  Nevada,  6  Wall.  36.  Itissaid  tobetherigfat 
^^SmI!  °^  *^^  citizen  of  this  great  country,  protected  by  implied  guar- 
anties of  its  Constitution,  '  to  come  to  the  seat  of  government 
to  assert  any  claim  he  may  have  upon  that  government,  to 
transact  any  business  he  may  have  with  it,  to  seek  its  protec- 
tion, to  share  its  offices,  to  ei^age  in  administering  its  func- 
tions. He  has  the  right  to  free  access  to  its  seaports,  throu^ 
which  all  operations  of  foreign  commerce  are  conducted,  to  the 
subtreasuries,  land  offices,  and  courts  of  justice  in  the  several 
states.  .  .  .  Another  privil^^  of  a  citizen  of  the  United  States 
is  to  demand  the  care  and  protection  of  the  Federal  Govern- 
ment over  his  life,  liberty,  and  property  when  on  the  high  seas 
or  within  the  jurisdiction  of  a  foreign  government.  Of  this 
there  can  be  no  doubt,  nor  that  the  right  depends  upon  his  char- 
acter as  a  citizen  of  the  United  States.  The  right  to  peaceably 
assemble  and  petition  for  redress  of  grievances,  the  privil^ea 
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(A  the  vrit  of  habeas  corpus,  are  righta  of  the  citizen  guar-  )^ 
anteed  by  the  Federal  Constitutioa.  The  right  to  use  the 
navigable  waters  of  the  United  States,  however  they  may  pene- 
trate the  territory  of  the  several  states,  and  all  rights  secured 
to  our  citizens  by  treaties  with  foreign  nations,  are  dependent 
upon  citizenship  of  the  United  States,  and  not  citizenship  of 
the  state."  In  explaining  the  morives  that  prompted  the  con-  Hotivn 
version  of  the  freedmen,  made  such  by  the  Thirteenth  Amend-  j^^^ 
raent,  into  freemen,  made  such  by  the  Fourteenth,  the  Court  Amendment 
said:  "Notwithstanding  the  formal  recognition  by  those  states 
of  the  abolition  of  slavery,  the  conditioaof  the  slave  race  would, 
without  further  protection  of  the  Federal  Government,  be 
almost  as  bad  as  it  was  before.  Among  the  first  acts  of  t^s- 
lation,  adopted  by  several  of  the  states  in  the  legislative  bodies 
which  claimed  to  be  in  their  normal  relations  with  the  Federal 
Government,  were  laws  which  imposed  upon  the  colored  race 
onerous  disabilities  and  burdens,  and  curtailed  their  rights  in 
the  pursuit  of  life,  liberty,  and  property,  to  such  an  extent  that 
their  freedom  was  of  littie  value,  while  they  had  lost  the  pro- 
tectioo  which  they  had  received  from  their  former  owners  from 
motives  both  of  interest  and  humanity."  An  able  commenta-  Guthrie's  ♦!«». 
tor  on  the  Fourteenth  Amendment  has  said  that  tt  "national- 
ized the  whole  sphere  of  dvil  liberty.  .  .  .  Some  of  its  provis- 
ions were  already  embodied  in  most  of  the  state  constitutions 
and  bills  of  rights;  but  the  experience  of  the  Ovil  War  and  of 
the  period  of  reconstruction  had  convinced  the  people  that 
fundamental  rights  could  no  longer  coexist  in  safety  with  un- 
restrained power  in  the  states  to  alter  their  constitutions  and 
laws  as  local  prejudice  or  interest  might  prompt  or  passion  Im- 
pel. The  rights  of  the  iIKli^ddua]  to  life,  liberty,  and  property 
had  to  be  secured  by  the  Fed^al  Constitution  itself,  as,  indeed, 
they  should  have  been  when  it  was  originally  framed.  The 
Amendment,  therefore,  placed  the  essential  rights  of  life,  lib- 
erty, and  property  in  the  several  states  of  the  Union  tmder  the 
ultimate  protection  of  the  National  Government." ' 

The  national  citizenship  thus  created  as  a  substantive  and  A  new 
independent  thing  was  placed  by  Section  i  under  the  protec-  cwST 
tion  of  a  new  Magna  Carta,  enforceable  by  the  federal  courts, 
the  first  portion  of  which  was  manufactured  out  of  ancient 
>  Guthrie,  The  Fourleenlh  Amgndment,  a. 
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Ei^lish  material,  while  the  second  is  purely  an  American  in- 
vention. Every  citizen  of  the  United  States  is  now  protected 
against  unlawful  state  interference  by  the  proviaon  that  "no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  nor 
(i)  shall  anystatedepriveanypersonof  life,  liberty,  or  property 
without  due  process  of  law;  nor  (3)  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  The  last 
clause,  invented  at  the  time  the  Amendment  was  drawn,  has 
no  connection  with  English  constitutional  history.  Mr.  Justice 
Jnrfte  MiOer'i  Miller  took  entirely  too  narrow  a  view  of  that  dause  in  the 
yj^  Slaughter-House  cases  when  he  said:  "We  doubt  very  much 

Aether  any  action  of  a  state  not  directed  by  way  of  discrimina- 
tion against  the  negroes  as  a  class,  or  on  account  of  their  race, 
will  ever  be  held  to  oome  within  the  purview  of  this  provision." 
The  broader  views  expressed  by  Justices  Bradley  and  Swayne, 
on  behalf  of  themselves  and  Chief  Justice  Chase,  and  by 
Justify  Field  in  his  dissenting  opini(H)  have  prevailed.  The  far- 
sighted  jurists  since  called  upon  to  construe  Section  i  —  per- 
ceivir^  that  it  had  wrought  a  revolution,  that  it  had  shifted  the 
icentre  of  gravity  of  the  Constitution  —  have  not  been  slow  to 
dissever  it  from  the  question  of  slavery  altogether.  As  no  such 
word  is  contained  in  it,  and  no  particular  class  or  condition  of 
persons  is  referred  to,  it  has  been  easy  to  extend  it  beyond  the 
protection  of  the  adored  race  by  making  it  a  general  rule  of 
conduct,  civil  and  political,  established  as  a  fixed  standard  of 
principles  governing  individual  rights  and  liberties  applicable 
at  all  times  and  to  all  conditions,  by  invoking  Chief  Justice 
ManhiTirak.  Marshall's  rule  of  construction,  which  declares  that  "the  case, 
being  within  the  words  of  the  rule,  must  be  within  its  opera- 
tion likewise,  unless  there  be  something  in  the  literal  construc- 
tion so  obviously  absurd,  or  mischievous,  or  repugnant  to 
the  general  spirit  of  the  instrument,  as  to  justify  those  who 
expound  the  Constitution  in  making  it  an  exception."*  It  has 
been  expressly  held  that  "doubtiess  the  intention  of  the  Con- 
gress which  framed  and  of  the  states  which  adopted  this  Amend- 
ment of  the  Constitution  must  be  sought  in  the  words  of  the 
Amendment;  and  the  debates  in  Congress  are  not  admiasdble 
as  evidence  to  centred  the  meaning  of  those  words."  * 

■  Dartmouth  College  v.  Wood-  *  United    States  «.  Wong    ICid 

wtud,  4  Wheat.  516, 644.  Ark,  169  U.  S.  649, 699.    , 
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The  wise  and  legitimate  effort  thus  made  to  widen  the  new 
dtizmship  beyond  the  circumstances  out  of  which  it  grew  was 
greatly  advanced  when  on  the  argument  of  the  San  Mateo  SuHatw 
County  case '  in  the  Supreme  Court,  December  19,  1882,  Mr.  *^°™*y  =•«=■ 
Roscoe  Conkltng,  a  leading  member  of  the  Reconstruction  Com- 
mittee that  framed  the  Amendment,  produced  for  the  first  time 
the  unpublished  journal  of  the  committee,  which  showed,  step 
by  step,  the  evolution  of  its  provisions.  That  it  was  the  pur- 
pose of  the  Committee  to  give  to  such  provisions  the  broadest 
scope  and  operation,  and  not  in  any  way  to  confine  their  bene- 
fit and  protection  to  the  colored  race,  was  made  plain  by  Mr. 
Conkling,  vho,  in  the  course  of  hia  argument,  said:  "At  the  CooUiai:'* 
time  the  Fourteenth  Amendment  was  ratified,  as  the  records  ****"'"*• 
of  the  two  Houses  will  show,  individuals  and  joint-stock  com- 
panies were  appealing  for  congressional  and  administrative 
protection  against  invidious  and  discriminating  state  and  local 
taxes.  One  instance  was  that  of  an  express  compjiny,  whose 
stock  was  owned  largely  by  citizens  of  the  State  of  New  York, 
who  came  with  petitions  and  bills  seeking  Acts  of  Coi^ess  to 
aid  them  in  resisting  what  they  deemed  oppressive  taxation  in 
two  states,  and  oppressive  and  ruinous  rules  of  damages  applied 
under  state  laws.  That  complaints  of  oppression  in  respect  of 
property  and  other  rights,  made  by  citizens  of  Northern  States 
who  took  up  residence  in  the  South,  were  rife,  in  and  out  of 
Congress,  none  of  us  can  forget;  that  complaints  of  oppres- 
sion in  various  forms,  of  white  men  in  the  South,  —  of  '  Union 
men,' — were  heard  on  every  side,  I  need  not  remind  the  Court. 
The  war  and  its  results,  the  condition  of  the  freedmen,  and  the 
manifest  duty  owed  to  them,  no  doubt  brought  on  the  occa- 
raon  for  constitiitional  amendment;  but  when  the  occasion 
came,  and  men  set  themselves  to  the  task,  the  accumulated  evils 
falling  within  the  purview  of  the  work  were  the  surrounding 
drcumstances,  in  the  light  of  which  they  strove  to  increase  and 
strengthen  the  safeguards  of  the  Constitution  and  laws." 

In  1883  Mr.  Justice  Field,  in  his  decision  in  the  Railroad  Tax  Jnitloe  FleM 
cases*  in  the  United  States  Circuit  Court  of  California,  said:  t^^^ 
"Oppression  of  the  person  and  spoliation  of  property  by  any 
state  were  thus  forbidden,  and  equality  before  the  law  was 

>  ri6U.S.  138. 

■  Santa  Clan  County  9.  Southern  Plu:.  R.  Co.,  tie  U.  S.  394. 
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secured  to  all.  .  .  .  With  the  adoption  of  the  Amendment  the 
power  of  the  states  to  oppress  any  one  under  any  pretense  or  in 
any  form  was  forever  ended ;  and  thenc^orth  all  persons  within 
their  jurisdiction  could  claim  equal  protection  under  the  laws. 
.  .  .  No  state  —  such  is  the  sovereign  cx>mmand  of  the  whole 
people  of  the  United  States  —  no  state  shall  touc:h  the  life,  the 
liberty,  or  the  property  of  any  person,  however  humble  his  lot 
or  exalted  his  station,  without  due  process  of  law ;  and  no  state, 
even  with  due  process  of  law,  shall  deny  to  any  one  within  its 
jurisdiction  the  equal  protection  of  the  laws." 
junJce  Blown  At  a  little  later  day  the  Supreme  Court  settled  another 
aspect  of  the  matter  of  vital  important^  to  the  harmony  ctf 
the  country.  In  Plessy  v.  Ferguson,'  spealdi^  through  Mr. 
Justice  Brown,  it  said :  "A  statute  which  implies  a  mere  legal 
distinction  between  the  white  and  col<M«d  races  —  a  distinc- 
tion which  is  founded  in  the  color  of  the  two  races,  and  which 
must  always  exist  so  long  as  white  men  are  distinguished  frtmi 
the  otho-  race  by  color  —  has  no  tendency  to  destroy  the  l^fal 
equality  of  the  two  races,  or  reestablish  a  state  of  involun- 
tary servitude.  Indeed,  we  do  not  understand  that  the  Thir- 
teenth Amendment  is  strenuously  relied  upon  by  the  plaintifF 
in  error  in  this  connection.  3.  By  the  Fourteenth  Amendment 
all  persons  bom  or  naturalized  in  the  United  Stetes,  and  sub- 
ject to  the  jurisdiction  thereof,  are  made  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside.  ,  .  .  The  object  of 
the  Amendment  was  undoubtedly  to  enforce  the  absolute  equal- 
ity of  the  two  races  before  the  law,  but  in  the  nature  of  thir^ 
it  could  not  have  been  intended  to  abolish  distinctiona  based 
DiniactiixH  on  ctAot,  or  to  enforce  social,  as  distinguished  from  political, 
bued  on  rakK  equality,  OT  a  commingling  of  the  two  races  upon  terms  unsatis- 
factory to  either.  Laws  permitting,  and  even  requiring  their 
separation  in  places  where  they  are  liable  to  be  brought  into 
contact  do  not  necessarily  imply  the  inferiority  of  either  race 
to  the  other,  and  have  been  generally,  if  not  universally,  re- 
cognized as  within  the  competency  of  the  state  l^slatures  in 
the  exercise  of  their  police  power.  The  most  common  instance 
of  this  is  connected  with  the  esteblishment  of  separate  schools 
for  white  and  colored  children,  which  have  been  held  to  be 
a  valid  e^Krdse  of  the  legislative  power  even  by  courts  of  states 
'  163  U.  S.  537- 
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where  the  political  ri^ts  of  the  colored  race  have  been  longest 
and  moat  earnestly  enforced.  ...  In  United  States  v.  Stan- 
ley (Civil  Rights  cases),  109  U.  S.  3,  it  was  held  that  an  Act  0*0  K^Mt 
of  Congress,  entitling  all  persons  within  the  jurisdiction  of  tlie  **"** 
United  States  to  the  full  and  equal  enjoyment  of  the  accom- 
modations, advantages,  facilities,  and  privil^ies  of  inns,  public 
conveyances  on  land  and  water,  theatres,  and  other  places  of 
amusement,  and  made  applicable  to  citizens  of  evety  race  and 
color,  regardless  of  any  previous  condition  trf  servitude,  was 
unconstitutional  and  vend,  upon  the  ground  that  the  Fourteenth 
Amendment  was  prohibitory  upon  the  states  only,  and  the  I^- 
islation  authorized  to  be  adopted  by  Congress  for  enforcing  it 
was  not  direct  legislation  on  matters  respectingwhich  the  states 
were  prohibited  from  making  or  enforcing  certain  laws,  or  do- 
ing certain  acts,  but  was  corrective  l^islation  such  as  might  be 
necessary  or  proper  for  counteracting  and  redressii^  the  effect 
of  such  laws  <x  acts.  In  delivering  the  opinion  of  the  Court, 
Mr.  Justice  Bradley  observed  that  the  Fourteenth  Amendment 
'does  not  invest  Congress  with  power  to  legislate  upon  sub-i,^ 
jects  that  are  within  the  domain  of  state  legislation,  but  to 
provide  modes  of  relief  against  state  l^islation  or  state  action, 
of  the  kind  referred  to.' " 

As  the  protection  guaranteed  by  our  new  Mi^na  Carta  ex-  Pmooi  bon 
tends  to  all  "persons  bom  or  naturalized  in  the  United  States,  1^^^ 
and  subject  to  the  jurisdiction  thereof,"  it  is  not  strange  that 
persons  of  all  races,  aa  well  as  artificial  persons,  should  have 
sought  shelter  under  its  paramount  authority.  Where  the  par- 
ents of  a  child  bom  in  the  United  States  were  citizens,  there 
could  be  no  difficulty  as  to  its  nationality;  but  the  status  of 
a  child  bom  in  the  United  States  of  Indians,  or  of  Chinese,  or 
other  alien  parentage  was  quite  another  matter.  In  the  case  of 
Elk  c.  Wilkins^  it  was  held  that  an  Indian  bom  a  member 
of  one  of  our  Indian  tribes  still  recognized  as  such  —  although 
be  had  voluntarily  separated  himself  from  his  tribe  and  takea 
up  his  reudence  amoi^  the  white  people,  but  without  beil^ 
naturalized  or  taiLed  —  was  bom  "subject  to  the  jurisdiction" 
of  his  tribe.  Therefore  he  was  not  a  citizen  of  the  United  States, 
because  not  born  "subject  to  the  jurisdiction"  thereof.  Such 
was  the  prelude  to  the  great  case  in  which  was  settled  the  l^al 
»  113  U.  S.  94. 98. 
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status  of  all  other  persons  boro  in  the  United  States  of  alien 
u.  s.  I.  Wom    parentage.  In  United  States  v.  Wot^  Kim  Ark  *  it  was  held 
^^  ^^'         that  a  child  bom  in  the  United  States  of  parents  of  Chinese 
descent  —  who  at  the  time  of  his  birth  are  subjects  of  the 
Emperor  of  China,  but  have  a  permanent  domicile  and  resid- 
ence in  this  country,  and  are  carrying  on  business  here,  and 
are  not  employed  in  any  diplomatic  or  ofBdal  capacity  under 
the  Emperor  of  China  —  becomes  at  the  time  of  his  birth  a 
citizen  of  the  United  States,  by  virtue  of  the  first  clause  of  the 
Fourteenth  Amendment.   Here  the  rule  of  the  civil  law  aa  to 
the  allegiance  of  the  parents  was  set  aside  in  favor  of  the  com- 
mon law  rule  of  locahty  of  birth,  under  which  it  has  been  long 
held  that  every  child  bom  in  England  of  alien  parents  is  a 
natural  bom  subject,  unless  the  child  of  a  diplomatic  represent- 
ative of  a  foreign  state,  or  of  an  alien  enemy  in  hostile  occupa- 
tion of  the  place  where  the  child  was  bom.   In  tracing  that 
principle  with  its  qualifications  back  to  the  leading  case,  known 
RulelnCtl-      as  Calvin's  case,  or  the  case  of  the  Postnati,' decided  in  l6o8, 
"bomni.  ^^^  Court,  speaking  through  Mr.  Justice  Gray,  said  that  the 

Constitution  of  the  United  States  must  be  interpreted  in  the 
light  of  the  common  law:  "The  interpretation  of  the  Constitu- 
tion of  the  United  States  is  necessarily  influenced  by  the  fact 
that  its  provisions  are  framed  in  the  language  of  the  Ei^lish 
common  law,  and  are  to  be  read  in  the  light  of  its  history.  134 
U.  S.  478.  II.  The  fundamental  principle  of  the  common  law 
with  regard  to  English  nationality  was  birth  within  the  allegi- 
ance, also  called  'ligealty,'  'obedience,'  'faith,'  or  'power'  of 
the  King.  The  principle  embraced  all  persons  bom  within  the 
King's  allegiance  and  subject  to  his  protection."  That  conclu- 
sion as  to  the  drizenship  of  a  child  bom  of  alien  parent^^e  was 
not  reached  until  thirty  years  after  the  adoption  of  the  dause 
in  question.  Not  until  after  the  lapse  of  eighteen  years  was  it 
definitely  held  for  the  first  time,  in  the  case  of  Santa  Clara  Co. 
A  cMpontlan  «.  Southern  Padfic  Railroad,*  that  a  corporatioa  is  a  person 
'  ^"^^  within  the  meaning  of  the  first  section.  Then  followed  the 
cases  of  Miim.  Ry.  Co.  v.  Beckvith,*  Covington  &  L.  Tump. 
Road  Co.  V.  Sandford  *  and  Smyth  v.  Ames,*  in  which  "  it  is  now 
'  169  U.  S.  649  (189B).  *  129  U.  S.  268. 

■  SeerAeOrirmaMiCnnrtto/tb         *  164  U.  S.  578. 
Eng.  Const.,  ii,  337  sq.  •  169  U.  S.  466. 

'  118  U.  S.  394  (1886). 
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Kttled  that  corporatioiw  are  perwHis  within  the  meaning  of  the 
constitutioiial  provisions  forbidding  the  deprivation  of  pro- 
perty without  due  process  of  law,  as  well  as  the  denial  of  the 
equal  protection  of  the  laws."  Thus  it  was  settled  that  corpor-  Dot  ■  dtbm. 
attooa  are  "persons"  but  not  "dtizena"  entitled  to  the  "priv- 
ileges or  inununities  of  citizens  of  the  United  States."  Aa  the 
Santa  Clara  case  involved  a  domestic  corporation  it  was  after- 
wards held  in  Philadelphia  Fire  Ass.  r.  New  York,*  that  a  state 
could  prescribe  whatever  condition  it  saw  fit  for  permitting  a 
fordgn  insurance  company  to  transact  business  within  its  lim- 
its even  to  the  extent  of  total  exclusion,  although  it  could  not 
exclude  an  individual.  Such  power  of  exclusion  caimot  be  ap-  Powrof 
pliedthowever.tocorporationsengagedininterstateconunerce,  **^^*^ 
(V  to  agencies  of  the  General  Government.  "The  only  limita- 
tion upon  this  power  of  the  state  to  exclude  a  foreign  corpor- 
ation from  doing  buuness  within  its  limits,  or  hiring  offices  for 
that  purpose,  or  to  exact  conditions  for  allowing  the  corpora- 
tion to  do  business  or  hire  offices  there,  arises  where  the  cor- 
poration is  in  the  employ  of  the  Federal  Govenunent,  or  where 
its  business  is  strictly  commerce,  interstate  or  foreign.  The 
control  of  such  commerce,  being  in  the  Federal  Govermnent,  is 
not  to  be  restricted  by  state  authority."  * 

When  the  first  section  of  the  Fourteenth  Amendment  pro-  39th  dupurot 
vided,  "nor  shall  any  state  deprive  any  person  of  life,  liberty,  M«gn»Cirtfc 
or  property,  without  due  process  of  law,"  it  cast  upon  the  Su- 
preme Court  the  profoundly  difficult  task  of  defining  and  ap- 
plying to  a  vast  number  of  subject-matters  an  historic  formula 
which  has  descended  to  us  from  the  Great  Charter  of  King 
John  (1215),  whose  thirty-ninth  chapter  declares  that  "no 
freeman  shall  be  arrested,  or  detmned  in  prison,  or  disseized, 
or  outlawed,  or  banished,  or  in  any  way  mc^ested ;  and  we  will 
not  set  forth  against  him,  nor  send  against  him,  unless  by  the 
lawful  judgment  of  his  peers  and  by  the  law  of  the  land."  In 
the  reissues  of  the  Great  Charter  this  provision  appears  with 
the  insertion  in  the  second  (3  Hen.  Ill,  1217)  and  third  (9 Hen. 
Ill,  1335)  charters  of  Henry  III,  of  the  words  "of  his  freehold 
or  hberties,  or  free  customs,"  so  that  the  clause  in  its  final  form 
is:  "No  freeman  shall  be  arrested,  or  detained  in  prison,  (M" dia* 

»  119 U.S.  no. 

*  Pembliia  Con.  Silver  Mining  Co.  >.  P^,  135  U.  S.  181. 


..Google 


3fio  THE  AUERJCAN  CONSTITUTION  [Cm. 

sdzed  of  Ms  freehold,  or  liberties,  or  free  customs,  or  outlawed, 
or  bani^ed,"  *  etc.  By  the  Confinnatio  Cartamm  of  1297  the 
Great  Charter,  which  came  to  be  regarded  with  almost  super- 
stitioua  reverence,  was  taken  out  of  the  category  of  statutes 
and  became  "a  sacred  text,  the  nearest  approach  to  a  'funda- 
mental statute '  that  England  has  ever  had."  '  Assuchadocu- 
ment  was  ap[>ealed  to  by  each  succeeding  generation  as  a  living 
guarantee  of  the  rights  to  which  it  aspired,  it  came  to  be  inter- 
preted in  each  age  according  to  its  needs  and  aspirations.  A 
famous  commentator  on  Goethe's  FauslYizaaaiA:  "Like  all  the 
really  great  productions  of  literature  this  world-poem  possesses 
the  magic  power  of  appealing  in  a  different  way  to  every  new 
generation;  and  like  the  fathomless  crystal  lake  of  the  h^h 
Sierras  itreflectsonly  the  picture  of  the  beholder."*  And  so  the 
English  people  have  been  looking  from  age  to  age  into  the  Great 
Charter,  which  has  mirrored  for  each  succeeding  generation  its 
own  peculiar  conception  of  civil  liberty.  Out  of  the  English 
Renaissance  and  Reformation  grew  the  larger  conception  of 
that  subject  which  expressed  itself  in  the  Puritan  Revolution 
of  1640.  In  the  first  stage  of  the  struggle  with  the  Stuarts 
appeared  upon  the  scene  a  dogmatic  lawyer  whose  aspirations 
in  favor  of  liberty  were  deeply  colored  by  his  associations  with 
the  past.  Coke's  First  Institute,  b^im  in  1621,  was  completed 
Coke^  Second  in  1628,  while  his  Second  Institute — a  commentary  on  Magna 
lartitut^  ifiaa.  Q^j^^  and  other  statutes,  so  frequently  appealed  to  by  our 
courts  as  the  best  exposition  of  tbem  —  was  not  published 
until  1633.  In  estimating  the  value  of  Coke  as  an  expounder  of 
the  Great  Charter,  it  is  impossible  to  ignore  the  fact  that,  after 
having  sat  in  the  Star  Chamber,  he  died  September  3, 1634, 
while  the  entire  code  of  Star  Chamber  law  and  High  Commis- 
sion law  was  in  full  force.  As  an  illustration,  down  to  his  death 
the  system  of  compulsory  self-incrimination  was  a  part  of  the 
Star  Chamber  code.  During  the  one  hundred  and  forty-two 
years  that  intervened  between  the  death  of  Coke  and  the 

*  In  the  original  text  of  9  Henry  nee   wper  eum  tbimus,  nee  luper 

III,  chapter  39  leads:  "NuUus  liber  eum  mittemua,  ntai  per  legale  judi- 

homa  ca[natiir  vel  imprisonetur  But  dum  pariura  Buorum,  vel  per  legem 

dkaeitietur  6t  libera  tenemento  mo  tense." 

vti  UierttHibus,  net  Kbtris  tonsuetu-         ■  Pollock  &  Haitland,  Hi^  (ad 

dtnibtu  tuit,  aut  utlagetur,  aut  ex-  ed.)  i,  173. 
uletur,  aut  aliquo  modo  destruatur,         *  Dr.  Julius  Goebd'i  Patut,  p.  vi. 
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aeverance  of  the  Engliah  colonies  in  America  from  the  mother 
country,  what  may  be  called  the  andent  Constitution  of  Eng- 
land, first  clearly  defined  in  the  Great  Charter,  was  transformed 
into  the  modem  Constitutiott  by  the  Revolutions  of  1640  and 
1688.  The  reformed  and  invigorated  constitutional  system 
that  stands  out  after  those  revolutions  was  a  vastly  wider  and 
more  complete  fabric  of  liberty  under  law  than  that  existing  in 
Coke's  time.  Those  revolutions  brought  into  beii^  many  new 
constitutional  principles  of  which  Coke  never  heard.  The  ] 
great  English  commentator,  Blackstooe,  who  looked  into  "the  ''^ 
fathomless  crystal  lake,"  in  1758  had  reflected  for  him  a  con- 
dition of  things  Coke  could  not  possibly  have  seen  in  1633.  As 
the  "  Commentaries  "  of  Blackstone  flooded  this  country  just 
before  the  Revolution,  American  statesmen  and  jurists  of  that 
day  knew  Coke  through  Blackstone,  with  Iiis  doctrines  amended 
and  expanded  by  the  changes  the  Revolutions  of  1640  and  1688 
had  wrought  in  the  ancient  Constitution  as  it  stood  in  1633. 
Thus  trained  and  influenced,  the  founders  of  the  Republic 
eptomized  in  our  first  state  constitutions  the  modem  English 
Constitution  as  Blackstone  had  defined  it. 

If  anything  is  certain  in  the  history  of  any  country  it  is  that  inflnoKc  of 
the  essence  of  the  English  constitutional  system  as  reformed  S^'^^^' 
by  the  Revolutions  of  1640  and  1688,  and  as  defined  by  Blade-  tba. 
■tone  in  1758,  passed  into  our  first  state  constitutions,  whose 
lulls  of  rights  set  forth,  for  the  first  time,  in  a  written  and  dog- 
matic form,  the  entire  scheme  of  civil  liberty  as  it  existed  in 
Ei^Iand  in  1776.  The  draftsmen  of  those  bills  of  rights  wouk! 
have  recoiled  with  horror  at  the  thought  that  they  were  found- 
iQg  American  constitutional  law  upon  the  ancient  English 
Coostitution  as  it  existed  in  1632,  before  the  meeting  of  the 
Long  Parliament,  with  the  Star  Chambn*  and  High  Commis- 
sion intact.  And  here  the  fact  shouM  be  noted  that  in  the  bills 
of  rights  adopted  in  1776,  or  shortiy  thereafter,  certain  new 
principles  of  constitutional  law  that  had  come  into  existence 
OD  the  other  side  of  the  Atlantic  were  here  cast  for  the  first 
time  in  a  dogmatic  form.  As  an  illustration,  reference  may  be 
made  to  the  Bill  of  Rights  of  Virginia  of  1776,  which  declares  BiDotSithia 
"that  the  legislative  and  executive  powers  of  the  state,  shoukl  jl^!?^"'* 
be  separate  and  distinct  from  the  judiciary,"  Montesquieu* 
<  Spirit  tj  Laws,  bk.  li,  cb.  & 
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had  some  years  before  noted  the  existence  of  that  dividoa  as 
peculiarly  distinctive  of  the  English  Constitution,  but  it  was 
first  stated  in  a  dogmatic  form  in  the  Virginia  Bill  of  Rights 
drafted  by  George  Mason.  In  the  same  instrument  it  is  stated 
as  a  prind[de  of  constitutional  law,  in  connection  with  trial  by 
jury,  that  no  man  can  "be  compelled  to  give  evidence  against 
himself,"  —  a  formula  repeated  in  almost  the  same  words  in 
most,  if  not  all,  of  the  contemporary  documents.  Not  until 
after  the  Revt^ution  of  1688,  and  as  a  consequence  of  it,  was 
CottvulHty  the  principle  of  oompulsory  self-incriminarion  abohshed.  As 
^[^^^^  Stephen  has  expressed  it:  "Soon  after  the  Revolution  of  1688, 
the  practice  of  questionit^  the  prisoner  died  out";'  itwas  not 
abolished  by  statute  or  ordinance.  And  so  it  came  to  pass  that 
the  exemption  from  that  cruel  provision  of  the  Star  Chamber 
code  was  first  defined  as  a  principle  of  constitutional  law  in 
the  American  bills  of  rights  of  1776.  In  the  same  way  passed 
into  those  documents  the  various  restatements  of  chapter  39 
of  the  Great  Charter  in  which  were  first  reflected  the  American 
conception  of  due  process  of  law. 
Rautmmtt  It  appears  in  the  following  forms  in  the  state  constitutions 
d  cbtpto  39.  q£  1776.  In  the  act  of  that  year,  txinticuing  the  charter  of  Con- 
necticut of  1662  as  the  organic  law  of  the  state,  it  is  provided 
"that  no  man's  life  shall  be  taken  away:  no  man's  honor  or 
good  name  shall  be  stained :  no  man's  person  shall  be  arrested, 
restrained,  banished,  dismembered,  nor  any  ways  punished:  no 
man  shall  be  deprived  of  his  wifeor  children:  no  man'sgoods  or 
estate  shall  be  taken  away  from  him,  nor  any  ways  indamaged 
under  the  color  of  law,  or  countenance  of  authority;  unless 
clearly  warranted  by  the  laws  of  this  state."  In  Maryland's 
constitution  of  the  same  year  it  is  provided  "  that  every  free- 
man, for  any  injury  done  him  in  his  person  or  his  property, 
ought  to  have  remedy,  by  the  course  of  the  law  of  the  land,  and 
ought  to  have  justice  and  right  freely  without  sale,  freely  with- 
out any  denial,  and  speedily  without  delay,  according  to  the  law 
oftheland."  InNortbCarolina'sconstiturionof  thesame  year 
it  is  provided  "  that  no  freeman  oi^ht  to  be  taken,  imprisoned, 
or  disseized  of  his  freehold,  liberties,  or  privileges,  or  outlawed, 
or  exiled,  or  in  any  manner  destroyed,  or  deprived  of  hia  life;, 
liberty,  or  property,  but  by  the  law  of  the  land."  In  Pennsyl- 
I  History  of  At  Crimitml  Late  of  England,  i,  440. 
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vania's  constitution  of  the  same  year  it  is  provided,  "nor  can 
any  man  be  justly  deprived  of  his  liberty  except  by  the  laws  of 
the  land,  or  the  judgment  of  his  peers."  In  Virginia's  consti- 
CutioQ  of  the  same  year  it  is  provided  "that  no  man  be  de- 
prived of  his  liberty,  except  by  the  law  of  the  land  or  by  the 
judgment  of  his  peers."  In  Vermont's  constitution,  drafted  in 
1777 and  affirmed  in  1779,  it  is  provided,  "nor  can  any  man 
be  justly  deprived  of  his  liberty,  except  by  the  laws  of  the  land 
or  the  judgment  of  his  peers."  In  South  Carolina's  constitu- 
tion of  1778  it  is  provided  "that  no  freeman  of  this  State  be 
taken  or  imprisoned,  or  disseized  of  his  freehold,  liberties,  or 
privileges,  or  outlawed,  exiled ,  or  in  any  manner  disseized  cm*  de- 
prived of  his  life,  liberty,  or  property,  but  by  the  judgment  of 
his  peers  or  by  the  taw  of  the  land."  In  Massachusetts'  coo- 
idtution  of  1 78a  it  is  provided  that ' '  no  subject  shall  be  arrested, 
imprisoned,  despoiled,  or  deprived  of  his  property,  immunities, 
or  privileges,  put  out  of  the  protection  of  the  law,  exiled  or 
deprived  of  his  life,  liberty,  or  estate,  but  by  the  judgment  of 
hia  peers,  or  the  law  of  the  land."  In  the  New  Hampshire 
constitution  of  1784  the  same  proviuon  ia  repeated,  word  tor 
word. 

An  attempt  has  now  been  made  to  state  within  a  narrow  com-  GenedxrfEo^ 
pass  the  history  of  the  famous  formula  that  underlies  the  Eng-  5^^^^"" 
fish  conception  of  due  pnxxsa  of  law,  from  its  advent  in  the  ceaoflkw. 
Great  Charter  of  1215  down  to  its  embodiment  in  the  Ameri- 
can state  coostiturions  adopted  in  1776  or  shortly  thereafter. 
Emphans  has  been  given,  first,  to  the  fact  that  during  the 
five  hundred  and  ^xty-one  years  intervening  between  those 
dates  the  meanii^  of  the  formula  varied  from  age  to  sge,  each 
generation  perceivii^  in  it  its  own  peculiar  conception  of  civil 
liberty;  second,  to  the  fact  that  our  American  states  adopted 
it  with  the  nteaning  attached  to  it  in  1776.  If  Bishop  Stubbs 
niay  say  that  "  the  wh<de  of  the  constitutional  history  of  Eng* 
land  is  little  more  than  a  commentary  on  Magna  Carta," '  we 
may  say  that  the  very  heart,  the  very  essence  of  that  history  is 
embodied  in  the  39th  chapter,  whose  outcome  has  transformed 
the  government  of  England  into  a  government  of  law  as  dis- 
tii^uished  from  a  government  of  functionaries.  Inthewtighty 
vords  of  Lieber,  "The  guarantee  of  the  supremacy  of  law  leads 
*  ConttUiMoHai  mttory,  i,  573. 
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to  a  principle  which,  bo  far  as  I  know,  it  has  never  been  at- 
tempted to  transplant  from  the  soil  inhabited  by  Anglican  peo- 
AtDvenunnt    pie,  and  which,  nevertheless,  has  been,  in  our  system  of  liberty, 
JJ^I^JJ^      the  natural  production  of  a  thorough  government  of  law  as 
bom  ow  of       contradistinguished  to  a  government  of  functionaries."  >  This 
'"°'*^'*™*     purely  Ar^lican  "guarantee  of  the  supremacy  of  law"  first 
passed  into  the  Constitution  of  the  United  States  as  a  part  of 
the  Fifth  Amendment,  which  provides  that  "no  person  shall 
be  held  to  answer  for  a  capital,  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a  grand  jury,  except 
in  cases  arising  io  the  land  or  naval  forces,  or  in  the  militia  ^ 
when  in  actual  service  in  time  of  war  or  in  publicdanger ;  nor  shall 
any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  gainst  himself,  nor  be  deprived  of  life,  lib- 
trty,  or  property,  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use,  without  just  compensation." 
Mmari,  Strangely  enough,  not  until  the  judgment  in  Murray  v.  Ho- 

Cs,  ig^  boken  Land  Co.,*  rendered  in  1856,  was  the  clause  providing 
that  "do  person  shall  be  .  .  .  deprived  of  life,  liberty,  or  pro- 
perty, without  due  process  of  law"  submitted  to  the  Supreme 
Court  of  the  United  States,  where  it  was  expounded  in  the  light 
of  its  history.  In  that  case  the  Court,  speaking  through  Mr. 
Justice  Curtis,  said:  "The  effect  of  the  proceedings  authorized 
by  the  Act  in  question  is  to  deprive  the  party,  against  whom 
the  warrant  issues,  of  his  life  and  property,  without  due  process 
of  law;  and  therefore  is  in  conflict  with  the  fifth  article  of  the 
Amendments  of  the  Constitution.  .  .  .  The  words  'due  process 
of  law '  were  undoubtedly  intended  to  convey  the  same  mean- 
ing as  the  words  'by  the  law  of  the  land,'  in  Magna  Carta. 
Lord  Coke  inhiscommentaryon  those  words  (2  Inst.  50),  says, 
they  mean  due  process  of  law.  llie  constitutions  which  had 
been  adopted  by  the  several  states  before  the  formation  of  the 
Federal  Constitution,  following  the  language  of  the  Great 
Charter  more  closely,  generally  contained  the  words,  'but  by 
thejudgment  of  his  peerB,orthelawof  theland.'  .  .  ■  Tohave 
taken  the  clause  'law  of  the  land,'  without  its  immediate  ctm- 
text,  mi|^t  possibly  have  given  rise  to  doubts,  which  would  be 

I  anil  Liberty  and  S^-GaverMmeiU,gi. 
■  18  Howwd,  373. 
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efFectually  dispelled  by  using  those  words  which  the  great 
commentator  on  Magna  Carta  had  declared  to  be  the  true 
meaning  of  the  phrase '  law  of  the  land '  in  that  instrument,  and 
which  were  undoubtedly  then  received  as  their  true  meaning." 
Here  began  the  manifest  historical  error  of  appealing  to  Coke's  a  mulfnt 
commentary  on  Magna  Carta,  published  in  1632,  as  the  true  ^'•tor'o' 
Icey  to  its  meaning,  instead  of  to  the  "  Commentaries  "  of  Black- 
stone,  put  in  their  present  form  in  1758,  after  the  meaning  of 
due  process  of  law  had  been  vastly  widened  by  the  results  of 
the  Revolutions  of  1640  and  1688.  The  historical  error  thus  in- 
ai^rated  was  repeated  when  in  1878  the  Supreme  Court  was 
called  upon  for  the  first  time  to  construe,  in  Davidson  v.  New  D«rfd««t. 
Orleans,'  that  clause  of  the  Fourteenth  Amendment  which  de-  ** 
dares,  "nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law."  In  that  case  the 
Court,  speaking  through  Mr.  Justice  Miller,  said:  "The  pro- 
hibition gainst  depriving  the  citizen  or  subject  of  his  life, 
liberty,  or  property,  without  due  process  of  law,  is  not  new  in 
the  oinstitutional  history  of  the  English  race.  It  is  not  new 
ia  the  constitutional  history  of  this  country,  and  it  was  not 
nev  in  the  Constitution  of  the  United  States  when  it  became 
a  part  of  the  Fourteenth  Amendment,  in  the  year  1866.  The 
equivalent  of  thephrase'dueprocessof  law,'accordingtoLord 
Coke,  is  found  in  the  words  'law  of  the  land,'  in  the  Great 
Charter,  in  connection  with  the  writ  of  habeas  corpus,  the 
trial  by  jury,  and  other  guaranties  of  the  rights  of  the  subject 
against  the  oppression  of  the  Crown." 

Asearlyas  i883,Mr.  Justice  Matthews,  when  confronted, in  Huctido.. 
Hurtadoii.CaIifomia,*withMr.Ju8ticeCurtis's  misleading  his-  *^*'''*"''^ 
torical  statement,  rejected  it,  saying:  "This,  it  is  ai^ed,  fur- 
nishes an  indispensable  test  of  what  constitutes  '  due  process  of 
law':  that  any  proceeding  otherwise  authorized  by  law,  which 
is  not  thus  sanctioned  by  usage,  or  which  supersedes  and  dis- 
placesonethatis,cannotber^;ardeda8dueproces3of  law.  .  .. 
But  to  hold  that  such  a  characteristic  is  essential  to  due  pro- 
cess of  law,  would  be  to  deny  every  quality  of  the  law  but  its 
age,  and  to  render  it  incapable  of  progress  or  improvement.  It 
would  be  to  stamp  upon  our  jurisprudence  the  unchangeable- 
ness  attributed  to  the  laws  of  the  Medes  and  Per^ans.  This 
»  96  U.  S.  97.  •  no  U.  S.  5a8. 
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would  be  all  the  more  singular  and  surprising,  in  this  quick  and 
active  age,  when  we  consider  that,  owing  to  the  progressive  de- 
velopment  of  legal  ideas  and  institutions  in  England,  the  vmrds   I 
of  Magna  Carta  stood  for  very  different  things,  at  the  tihb  of 
THE  SEPARATION  OF  THE  AifEsiCAN  COLONIES,  from  vihot  they   ' 
represented  originaBy.  ...  Id  this  country  written  oonstitu- 
dons  were  deemed  essential  to  protect  the  rights  and  liberties 
of  the  people  against  the  encroachments  of  power  del^iated 
to  their  governments,  and  the  provisions  of  Magna  Carta  mere 
incorporated  into  Bills  of  Rights";  that  is,  into  bills  of  rights 
of  the  first  state  constitutions,  because  there  were  no  other 
bills  of  rights.    In  these  golden  sentences  Mr.  Justice  Mat- 
thews solved  the  problem  by  announcing  that  the  Supreme 
Court,  when  construing  the  due  process  of  law  clause  as  it 
appears  in  the  Fifth  and  Fourteenth  Amendments,  should  take 
that  formula  with  the  meaning  annexed  to  it  in  Eng^h  consti- 
tutional law,  "at  the  time  of  the  separation  of  the  American 
Colonies,"  as  contradistinguished  from  the  meaning  annexed  to 
it  in  1632,  when  Coke's  Second  Institute  was  published.   That 
conclusion  he  greatly  strengthened  by  the  statement  that "  the 
provisions  of  Magna  Carta  were  incorporated  into  Bills  of 
Rights,"  that  is,  into  the  bills  of  rights  of  our  first  state  con-    . 
stitutions.  Thus  a  new  and  unassailable  historical  test  was   ; 
laid  down  as  a  guide  whenever  a  particular  law  or  procedure   ; 
is  drawn  in  question  on  the  ground  that  it  is  wanting  in  due 
process  of  law,  and  that  new  test  received  emphatic  confirma- 
tion when  the  Supreme  Court,  speaking  through  Mr.  Justice 
towcf.KuMi.  Gray  in  Lowe  v.  Kansas,'  said:  "Whether  the  mode  of  pro- 
ceeding prescribed  by  this  statute,  and  followed  in  this  case, 
was  due  process  of  law  depends  upon  the  qaestioaivhether  it  was   \ 
in  substantial  accord  with  the  law  and  usage  t^  Engfand  before 
THE  Deciakation  OF  INDEPENDENCE,  and  in  this  country  since 
it  became  a  nation,  in  similar  cases."  That  emphatic  refusal  to 
recognize  as  a  correct  historical  test  the  condition  of  English 
constitutional  law  as  it  existed  in  1632  was  repeated  in  no  un- 
Twiojng*.        certain  terms  in  Twining  r.  New  Jersey,*  when  the  Supreme  ' 
N«w  Jeney.       Court,  Speaking  through  Mr.  Justice  Moody,  said :  "It  does  not   \ 
follow,  however,  that  a  procedure  settled  in  English  law  at  the  ' 
time  of  the  emigration,  and  brought  to  this  country  and  prac- 
>  163  U.  S.  81.  ■  Jti  U.  S.  toi.  I 


..Google 


XI.1  THE  CIVIL  WAR  AMENDMENTS  367 

ticed  by  our  ancestors,  is  an  essential  element  of  due  process  of 
law.  If  thai  were  so  the  procedure  of  Aejirst  kalf  of  the  seoentemtk 
cerUury  would  be  fastened  upon  American  jurisprudence  like 
a  strait-jacket,  only  to  be  loosed  by  conslituttoruil  atHendment." 
Let  us  hope  tJiat  it  has  thus  been  irrevocably  settled  that  when 
the  new  Magna  Carta,  by  which  the  national  citizenship  cre- 
ated by  the  first  section  of  the  Fourteenth  Amendment  is 
guarded,  u  to  be  construed,  it  willnot  beheld  to  be  the  "strait- 
jacket"  defined  in  Coke's  Second  Institute  published  in  1633, 
before  the  meeting  of  the  Long  Parliament,  but  that  wider  uid 
more  enlightened  system  of  civil  liberty  as  understood  in  Eng- 
land after  the  results  of  the  glorious  Revolutions  of  1640  and 
1688  had  been  fully  worked  out. 

After  all  that  has  been  said  is  admitted ,  the  fact  remains  that  Rule  tK  in- 
it  is  gravely  difficult  in  a  particular  case  to  determine  when  the  [ 
act  of  a  state,  executive,  legislative,  or  judicial,  takes  away 
from  a  citizen  of  the  United  States,  as  such,  a  right  so  funda- 
mental that  its  loss  may  be  said  to  "deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law."  Conceding 
that  that  fonnula  is  to  be  taken  here  with  the  broad  and  liberal 
meanit^  attached  to  it  at  the  time  of  the  severance  from  the 
mother  country,  the  task  of  defining  its  precisescope  and  mean- 
ing is  so  difficult  that  the  Supreme  Court  has  persistently  de- 
clined to  undertake  it.  In  the  placeof  adefinidon  the  Court  has 
discreetly  substituted  a  working  rule  best  described  in  its  own 
language:  "But,  apart  from  the  imminent  risk  of  a  failure  to 
give  any  definition  which  would  be  at  once  perspicuous,  com- 
prehensive, and  satisfactory,  there  is  wisdom,  we  think,  in  the 
ascertaining  of  the  intent  and  application  of  such  an  import- 
ant phrase  in  the  Federal  Constitution,  by  the  gradual  pro- 
cess of  judicial  inclusion  and  exclusion,  as  the  cases  presented 
for  decision  shall  require,  with  the  reasoning  on  which  such 
decisions  may  be  founded.'"  In  a  word,  the  rule  is  that  when 
a  dtizen  of  the  United  States,  as  such,  complains  that  a  funda- 
mental  right  guaranteed  by  the  clause  in  question  has  been 
taken  away,  the  Court  will  say  in  that  particular  case  whether 
the  right  is  an  incident  of  national  citizenship,  and  as  such 
within  its  protection,  or  an  incident  of  state  citizenship,  «^ose 
protection  belongs  to  the  state  alone. 

>  DavidKHi  V.  New  Orleans,  96  U.  S.  97. 
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The  effort  to         That  tiiere  is  a  stroi^  practical  motive  always  impellii^  tb« 
^^^:fija.      Court  to  narrow  its  jurisdiction  by  takii^  the  latter  view,  has 
been  admitted  by  the  Court  itself.  After  statii^  that  so  long  | 
as  the  due  process  of  law  clause  was  only  a  part  of  the  Fifth  i 
Amendment  it  "has  rarely  been  invoked  in  the  judicial  forum,  | 
or  the  more  enlarged  theatre  of  public  discussion,"  attenticm 
was  called  to  the  fact,  as  early  as  1878,  that  "while  it  has  been 
a  part  of  the  Constitution,  as  a  restraint  upon  the  power  of  the 
states,  only  a  few  years,  the  docket  of  this  Court  is  crowded  with   . 
cases  in  which  we  are  asked  to  hold  that  state  courts  and  state 
legislattues  have  deprived  their  citizens  of  life,  liberty,  or  pro-   1 
perty,  without  due  process  of  law."'  Since  that  statement  was 
made,  the  swelling  tide  of  litigation  of  that  character  has  in-  -- 
creased  the  necessity  that  compels  the  Court  to  decline  jurisdic- 
tion in  every  case  not  manifestly  within  the  tenns  of  the  clause   ' 
in  question.  In  the  famous  Slaughter-House  cases  the  Court  : 
justly  declined  jurisdiction  upon  the  ground  "that  the  pnv-  ' 
ileges  and  immunities  relied  on  in  ar^ment  are  those  which   '■ 
belong  to  citizens  of  the  states  as  such,  and  that  they  are  left 
to  the  state  governments  for  security  and  protection."   tn 
Davidson  t>.  New  Orleans  the  Court  declined  jurisdiction  on  the 
same  ground,  saying,  "It  [the  act  of  the  state]  may  violate   j 
some  provimon  of  the  state  constitution  against  unequal  taxa-   ! 
tion,  but  the  Federal  Constitution  imposes  no  restraints  on  the  I 
AtUtemiy      States  in  that  regard."   In  Hurtadov.CalifcMiiiatheCourtheld 
hwy  ttMOL      *^^*  ®  citizen  of  the  United  States  cannot  complain  of  a  convic- 
tion in  a  state  court  upon  an  information  for  murder  in  the  first 
degree  and  a  sentence  of  death  thereon,  because  the  due  pro- 
cess of  law  clause  in  question  does  not  necessarily  require  an 
indictment  by  a  grand  jury  in  a  prosecution  by  a  state  ior  mur-  ; 
der.  The  states  are  thus  envied  to  abolish,  whenever  they  see 
fit,  the  grand  jury  system,  as  a  part  of  the  machinery  of  crim- 
inal justice.  In  Maxwell  v.  Dow,  the  Court,  after  afiirmit^  the 
case  just  cited,  went  a  step  further  by  dedaring  that  "if  the 
state  has  the  power  to  abolish  the  grand  jury  and  the  conse- 
quent proceeding  by  indictment,  the  same  course  of  reasMi-   i 
ing  which  established  that  right  will  and  does  establish  the  ; 
nimibet  d        "S^^  ^  ^'^^  ^^  number  of  the  petit  jury  from  that  provided  ! 
petitjuiy.        by  the  common  law."  In  that  case  the  Court  emphakzed  the  ' 
>  The  ^ughter-Hoiue  caMt,  16  Wall.  36. 
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doctrine  that  the  adoption  of  the  Fourteenth  Amendment 
has  not  had  the  effect  of  roaldng  all  the  provisions  contained 
in  the  first  eight  amendments  (q)erative  in  state  courts,  on 
the  ground  that  the  fundam«ital  r^hts  protected  by  those 
amendments  are,  by  virtue  of  the  Fourteenth  Amendment, 
to  be  regarded  as  privileges  or  immunities  of  citizens  of  the 
United  States. 

While  the  tendency  of  the  foregoing  decisions  is  clearly  in 
the  right  direction,  it  is  difficult  for  a  student  of  Ei^sh  consti- 
tutional lav  to  assent  to  the  conclusion  reached  in  Twining  v.  An  auoamt 
New  Jersey,  in  which  it  was  held  that  exemption  from  self-  * 
incrimination  —  so  hrmly  settled  in  the  mother  country  before 
the  separation  that  all  or  nearly  all  of  the  original  state  oon- 
stituttons  bristle  with  a  solemn  restatement  of  it  —  is  not  one 
of  the  fundamental  rights  of  national  citizenship  guaranteed 
by  the  clause  in  question.  Mr.  Justice  Harlan  was  right  when 
he  said:  "  I  cannot  support  any  judgment  declaring  that  im- 
munity from  self-incrimination  is  not  one  of  the  privileges  or 
immunities  of  national  citizenship,  nor  a  part  of  the  liberty 
guaranteed  by  the  Fourteenth  Amendment  agunst  hostile  state 
action."  Hia  dissenting  opinion  should  Have  been  the  judg- 
ment of  the  Court.  While  Mr.  Justice  Moody's  statement,  that 
"none  of  the  great  instruments  in  which  we  are  accustomed 
to  look  for  the  declaration  of  fundamental  rights  made  refer- 
enoe  to  it.  The  privilege  was  not  dreamed  of  for  hundreds  of 
years  after  Magna  Carta  (1215),  and  could  not  have  been  im- 
plied in  the  '  law  of  the  land '  there  secured,"  is  true,  —  it  is 
unimportant.  All  of  the  fundamental  rights  that  emerged 
from  the  Revolutions  of  1640  and  1688  were  not  formulated 
in  documents  prior  to  the  separation.  A  conspicuous  example 
is  to  be  found  in  the  freedom  of  speech  and  the  press  of  which 
no  tra<»  can  be  found  either  in  M^na  Carta  or  in  any  English 
document  prior  to  1776.  The  student  of  American  a)nsdtu- 
tional  law  ^ould  never  for  a  moment  forget  that  the  best  epi-  °y^||l'''°* 
tomes  of  the  reformed  English  Constitution  ever  written  are 
to  be  found  in  the  bills  of  rights  of  our  first  state  constitutions 
drafted  by  men  who  knew  perfectly  what  rights  were  funda- 
mental at  that  time.  The  fact  that  they  recognized,  with  won- 
derful unanimity,  that  the  exemption  from  self-incrimination 
bad  become  fundamental,  and  that  as  such  they  made  it  one 
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of  tiie  foundation-Btones  of  our  American  system,  should  be 
conclusive  on  every  American  court, 
m  From  the  outset  it  has  been  settled  "that  it  is  no  matter  by 

1  what  proceeding,  or  in  what  manner,  the  state  deprives  the 
person  of  life,  liberty,  or  property,  or  denies  him  the  equal  pro- 
tection of  the  law,  without  due  process  of  law,  whether  byl^is- 
lation  OT  judicial  decision,  or  by  what  officer  or  agent,  or  agency, 
BO  it  be  by  state  authority. "  ^  In  Scott  v.  McNeal,'  it  is  said : 
"These  prohibitions  [of  the  Fourteenth  Amendment]  extend 
to  all  acts  of  the  state,  whether  tfaroi^  its  legislative,  its  ex- 
ecutive, or  its  judicial  authorities.  .  .  .  Upon  a  writ  of  error  to 
review  the  judgment  of  the  highest  court  of  a  state  upon  the 
ground  that  the  judgment  was  against  a  right  claimed  under 
the  Constitution  of  the  United  States,  this  Court  is  no  mcne 
bound  by  that  court's  construction  of  a  statute  of  the  territory  or 
pf  the  slate,  when  the  question  is  whether  the  statute  provided 
for  the  notice  required  to  constitute  due  process  of  law,  than 
when  the  question  is  whether  the  statute  created  a  contract 
which  has  been  impaired  by  a  subsequent  law."  In  Twining 
V.  Newjersey,*  the  Court  said:  "The  judidalact  of  the  highest 
court  of  the  state,  in  authoritatively  construing  and  enforcing 
its  laws,  is  the  act  of  the  state." 

After  the  Parliament  of  Great  Britain,  once  a  local  l^isla- 
ture,  had  widened  the  circle  of  its  jurisdiction,  Burke  said:  "I 
think  her  nobler  capacity  is  what  I  call  her  imperial  character ; 
in  which,  as  from  the  throne  of  heaven,  she  superintends  all 
the  several  inferior  legislatures,  and  guides  and  controls  them 
Comt  all  without  annihilating  any."*  In  the  high  place  to  which  the 
Supreme  Court  has  been  lifted  as  the  ultimate  guardian  of  the 
new  national  citizenship,  it  has  been  given,  as  never  before,  the 
power  to  superintend  all  the  agencies  of  the  states ;  and  it  may 
be  truly  said  that  it  is  faithfully  striving  to  guide  and  control 
them  all  without  annihilating  any.  No  trust  so  vast  or  so  deli- 
cate was  ever  before  committed  to  any  court  in  the  world's 
history,  —  upon  its  wise  and  serene  execution  must  mainly  de- 
poid  the  future  harmony  between  the  state  and  federal  systaas. 


PonrOtna    Amtiti-  '  154  U.  S,  34. 

went,  97,  dting  Ex  parte  Virsinia,  •  an  U.  S.  90. 

3i3;Chicago,B.&Q.Co.F.CIiicag;o,  *  Speech  on  American  Taxation. 

166  U.  S.  685.  April  19, 1774.  Work*  Utbed.},ii,7S. 


..Google 


XI.]  TOE  CIVIL  WAR  AMENDMENTS  371 

It  bas  opened  up  a  fresh  fountain  of  judge-made  lav  frtMn 
which  a  copious  stream  has  been  flowit^  for  more  than  forty 
years.  Whenever  a  new  problem  arises,  it  is  solved  by  a  new 
judge-made  rule,  expounded  in  a  treatise  corresponding  very 
closely  to  the  responses  made  by  the  jurisconBults  in  the  creat- 
ive epoch  of  Roman  jurisprudence.  Such  treatises,  still  in  a 
plastic  form,  will  sooner  or  later  be  systematized  and  reduced 
to  compendia  as  the  responses  vere  in  Roman  law.^ 

In  conclusion,  the  fact  should  be  noted  that  the  old  three*  OM  tfacee-fiftb* 
fifths  rule  as  to  Representatives  and  direct  taxes  (Article  i,  """e  •">«**«'■ 
Section  3,  Clause  3)  has  been  amended  by  Section  2  of  the 
Fourteenth  Amendment,  which  provides  that  "Representa- 
tives shall  be  apportioned  among  the  states  accordii^  to  their 
respective  numbers,  countii^  the  whole  number  of  persons  in 
each  state,  excluding  Indians  not  ta^d.  But  when  the  right 
to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  ^ce-President  of  the  United  States,  Representatives  in 
Congress,  the  executive  and  judicial  officers  of  a  state,  or  the 
members  of  the  l^islature  thereof,  is  denied  toany  of  themale 
inhabitants  of  such  state,  being  twenty-one  years  of  age,  and 
citizens  of  the  United  States,  or  in  any  way  abridged,  ex- 
cept for  participation  in  rebellion,  or  other  crime,  the  basis 
of  representation  therein  shall  be  reduced  in  the  proportion 
which  the  number  of  such  male  dtizena  shall  bear  to  the 
whole  number  of  male  citizens  twenty-one  years  of  age  in 
such  state." 

"A  few  years'  experience  satisfied  the  thoughtful  men  who  Hfteoith 
bad  been  the  authors  of  the  other  two  Amendments  that,  not- 
withstanding the  restraints  of  those  two  articles  on  the  states, 
and  the  laws  passed  under  the  additional  powers  granted  to 
Congress,  these  were  inadequate  for  the  protection  of  life;  lil^ 
erty,  and  property,  without  which  freedom  to  the  slave  was  no 
boon.  They  were  in  all  those  states  denied  the  right  of  suffrage. 
The  laws  were  administered  by  white  men  alone.  1 1  was  urged 
that  a  race  of  men  distinctively  marked  as  was  the  negro,  livii^ 
in  the  midst  of  another  and  dominant  race,  could  never  be  fully 

*  An  inspection  tA  the  oimotated  of  the  Fourteenth  Amendment,  con- 

CoREtitution  in  Appendix  xx  will  etitute  of  tbemaelves  ft  distinct  fit- 

disdoic  the  (act  that  the  catea  bo  far  erature  to  whkh  several  text-books 

dcckted,  involviiq;  the  construction  have  already  been  devoted. 
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secured  in  their  persons  and  their  property  without  the  right 
of  suffrage.  Hence  the  Fifteenth  Amendment,  which  declares 
that '  the  right  of  a  dtizen  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  any  state  on  account  of  race,  color, 
or  previous  condition  of  servitude.'  The  negro  having,  by  the 
Fourteenth  Amendment,  been  declared  to  be  a  citizen  of  the 
United  States,  is  thus  made  a  voter  in  everystate  of  the  Union.*" 
Our  political  system  as  a  whole  rests  upon  the  fundamental 
principle  that  the  right  to  vote  in  a  state  comes  from  the  state, 
which  alone  possesses  the  power  to  confer  the  franchise.  Only 
from  the  fountain  of  state  power  can  the  right  to  vote  for  offi- 
cials, state  or  federal,  be  drawn.  The  electors  of  President  and 
Vice-Pre«dent  are  state  officers,  the  method  of  whose  appoint- 
ment the  Federal  Constitution  has  no  power  to  direct  or  con- 
trol. In  McPhersonv.  Blacker,*  it  was  held  that  the  Constitu- 
tion does  not  provide  that  the  appointment  of  electors  shall  be 
by  popular  vote,  nor  that  the  electors  shall  be  voted  for  upon 
a  general  ticket,  nor  tfaattiiemajorityof  those  who  exerdse  the 
elective  franchise  can  alone  choose  the  electors.  It  recc^^nizes 
that  the  people  act  through  their  representatives  in  the  legis- 
lature, and  leaves  it  to  the  legislature  exclusively  to  determine 
the  method  of  effecting  the  object.  The  appointment  and  mode 
of  appointment  of  electors  belong  exclusively  to  the  states 
under  the  Constitution.  The  qualifications  of  the  electors  of  the 
House  of  Representatives  are  prescribed  by  the  states.  Such 
"electors  in  each  state  shall  have  the  qualifications  requiute 
for  electors  of  the  most  numerous  branch  of  the  state  legis- 
latures." As  explained  heretofore,  when  our  state  system  was 
founded  the  right  to  vote  was  in  the  mother  country  the  priv- 
ilege of  the  few,notof  the  many.  At  the  time  of  the  separation 
the  entire  electorate  of  the  Briti^  Isles  (which  included,  in 
1909.  7,615,438  electors)  did  not  exceed  400,000.*  Every  Amer- 
ican state  was  founded  on  the  principle  that  it  alone  could  con- 
fer the  right  to  vote  upon  the  few  or  the  many  as  its  sovereign 
will  deemed  best.  To-day  any  American  state  can  so  amend  its 
constitution  as  to  provide  that  no  man  can  vote  until  he 
attains  his  ninetieth  year,  or  that  no  man  can  vote  unless  he  is 


the 


'  Mr.    Justice    Miller 
Staughter-Houset  caKs,  16  Wall  36. 
•  146  U.  S.  I. 


■  See  the  eetiinate  of  E>r.  Gaaat, 

BiOary  of  At  En^isk  CofuMklm*, 
p.  783. 
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possessed  of  real  property  to  the  value  of  a  million  of  dollars, 
(a  it  might  provide  that  the  right  to  vote  shall  be  vested  in 
women  only.  Such  a  state  constitution  would  not  coiiflic:t  with 
the  national  Constitution  in  any  particular  whatsoever.  The 
only  limitation  imposed  by  that  Constitution  upon  the  sover-  <Mj  one 
eign  power  of  the  states  to  regulate  the  franchise  is  that  con-  !^ 
tained  in  the  Fifteenth  Amendment,  which  provides  that  "the 
right  of  dtizeos  of  the  United  States  to  vote  shall  not  be  denied 
or  abridged  by  the  United  States  or  by  any  state  on  account  tjf 
race,  coior,  or  preoious  condition  of  servitude."  Unless  the  right 
tQ  vote,  which  is  derived  from  the  state,  is  "denied  or  abridged" 
upon  that  ground,  the  Amendment  has  no  application.  It  was 
therefore  held,  in  United  States  v.  Cruikshank,'  that  the  right 
of  suffrage  is  not  a  necessary  attribute  of  national  citizenship, 
but  exemption  from  discrimination  in  the  exercise  of  that  right 
"on  account  of  race,  color,  or  previous  condition  of  servitude" 
is.  The  right  to  vote  in  the  states  comes  from  the  states,  but 
the  right  of  exemption  from  the  prohibited  discrimination 
comes  from  the  United  States;  the  former  has  not  been  granted 
or  secured  by  the  Federal  Constitution,  but  the  latter  has  been. 
That  conduMon  was  first  announced  in  United  States  V.  Reese,* 
in  which  it  was  said  that  the  Amendment  in  question  does  not 
confer  the  right  of  suffrage  upon  any  one.  It  prevents  the 
states  or  the  United  States,  however,  from  giving  preference, 
in  this  particular,  to  one  dtizen  of  the  United  States  over  an- 
other on  account  of  race,  color,  or  previous  condition  of  servi- 
tude. The  whole  matter  was  ably  summed  up  in  Pope  v.  Wil-  popet. 
liams,*  inwhidi  the  Court,  speaking  through  Mr.  Justice  Peck- 
ham,  said;  "The  privil^e  to  vote  in  any  state  is  not  given  by 
the  Federal  Constitution,  or  by  any  of  its  amendments.  It  ia 
not  a  privil^e  springing  from  dtizenship  of  the  United  States. 
Minor  v.  Happersett,  21  Wall.  162.  It  may  not  be  refused  on 
account  of  race,  rolor,  or  previous  condition  of  servitude,  but  it 
does  not^ollow  from  mere  dtizenship  of  the  United  States.  In 
other  wends,  the  privilege  to  vote  in  a  state  is  within  the  juris- 
diction of  the  state  itself,  to  be  exercised  as  the  state  may  di- 
rect, and  upon  such  terms  as  the  state  may  deem  proper,  pro- 
vided, of  course,  nodiscrimination  is  made  between  individuals, 
in  ^dolation  of  the  Federal  Constitution.    The  state  might 

'  92  U.  S.  543.  ■  93  U.  S.  314.  •  193  U.  S.  631. 


..Google 


374  rfffi  AMERICAN  CONSTITUTION  [Ca 

provide  that  persons  of  foreign  birth  could  vote  without  being 
naturalized, and,  as  stated  by  Mr.  Chief  Justice  Waite  in  Minor 
V.  Happersett,  21  Wall.  162,  such  persons  were  allowed  to  vote 
in  several  of  the  states  upon  having  declared  thar  intention 
to  become  citizens  of  the  United  States.  Some  states  permit 
women  to  vote;  others  refuse  them  that  privilege." 
Recent  Soatb-  Such  were  the  powers  and  suc:h  the  disabilities  under  which 
^°*^**  the  Southern  States  acted  in  so  remodelii^  their  constitutions 
in  recent  years  as  to  meet  the  aabormal  conditions  arisit^  out 
of  the  enfranchisement  of  the  freedmen,  who  were  suddenly 
lifted,  without  training  or  probation,  from  a  state  of  servitude 
to  full  citizenship.  No  patriotic  mind  can  ignore  the  gravity 
or  the  peril  of  a  utuation  that  has  no  precedent  in  political  his- 
tory. Among  the  Southern  statesmen  who  grappled  with  that 
mighty  problem  stands  preeminent  Senator  George  of  Mis^s- 
sippi,  a  profound  jurist  who,  as  chief  justice  of  his  state,  had 
been  trained  for  tiie  task.  When  the  fruit  of  his  labors  came  be- 
wniiama*.  fore  the  Supreme  Court  in  Williams  v.  Mississii^i,' it  appeared 
'""''*^'  that  he  had  drafted  a  constitution  in  which  "every  elector 
shall,  in  addition  to  the  foregoing  qualifications,  be  able  to  read 
any  section  of  the  constitution  of  this  state,  or  he  shall  be  able 
to  understand  the  same  when  read  to  him,  or  to  give  a  reason- 
able interpretation  thereof.  ...  No  person  shall  be  a  grand 
or  petit  juror  unless  a  qualified  elector  and  able  to  read  etnd 
write."  The  compl^nt  was  that  such  a  constitution  —  which 
it  was  admitted  did  not  "discriminate  in  terms  against  the 
negro  race,  either  as  to  the  elective  franduse  or  the  privilege 
or  duty  of  sitting  on  juries"  ■ — did  vest  the  power  in  "the  ad- 
ministrative officer  to  detennine  whether  the  applicant  reads, 
understands,  or  interprets  the  section  of  the  constitution  de- 
ngnated.  The  officer  is  the  sole  judge  of  the  examination  of 
the  applicant,  and  even  though  the  af^cant  be  qualified,  it  is 
left  with  the  officer  to  so  determine;  and  the  said  ofiicer  can 
refuse  him  registration."  Under  such  conditions  die  Court  held 
that  the  equal  protection  of  the  laws  is  not  denied  to  colored 
persons  by  a  state  constitution  and  laws  which  make  no  dis- 
crimination against  the  colored  race  in  terms,  but  whidi  grant 
a  discretion  to  certain  officers,  whidi  can  be  used  to  the  abric^- 
ment  of  tiie  right  tA  the  colored  persons  to  vote  and  serve  on 
1  170  U.  S.  313  (1898}. 
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juries,  —  when  it  is  not  shown  that  thdr  actual  administration 
is  evil,  but  only  that  evil  is  possible  under  them. 

A  few  years  later  the  right  of  a  state  to  regulate  the  franchue 
ander  a  similar  constitutioii  came  before  the  Supreme  Court 
in  Giles  v.  Harris,^  in  which  a  bill  was  &Ied  prayii^  that  certain  COa  *.  Huib. 
sections  of  the  p"«rinE  constitution  of  Alabama  "may  be  de- 
clared contrary  to  the  Fourteenth  and  Fifteenth  Amendments 
to  the  Constitution  of  the  United  States,  and  void."  The  sub- 
stance of  the  sections  complained  of  is  thus  stated  by  the  Court 
itself :  "  Before  1903  the  following  male  citizens  of  the  state, 
who  are  dtlzens  of  the  United  States,  were  entitled  to  raster, 
viz:  First.  All  who  had  served  honorably  in  the  enumerated 
wars  of  the  United  States,  indudit^  those  on  either  side  in  the 
'war  between  the  states.'  Second.  All  lawful  descendants  of 
persons  who  served  honorably  in  the  enumerated  wars  or  the 
War  of  the  Revolution.  Third.  'All  persons  who  are  of  good 
character  and  who  undeistand  the  duties  and  obligations  of 
citizenship  under  a  republican  form  of  government.'  .  .  . 
After  January  i,  1903,  only  the  following  persons  are  entitled 
tor^[ister:  First.  Those  who  can  read  and  write  any  article  of 
the  Constitution  of  the  United  States  in  the  English  language, 
and  who  either  are  physically  unable  to  work  or  have  been 
regularly  engaged  in  some  lawful  buNness  for  the  greater  part 
of  the  last  twelve  months,  and  those  who  are  unable  to  read 
and  write  solely  because  i^yncally  disabled.  Second.  Ownnis 
or  husbands  of  owners  of  forty  acres  of  land  in  the  state,  upon 
which  they  reside,  and  owners  or  husbands  of  owners  of  real  and 
personal  estate  in  the  state  assessed  for  taxation  at  $300  or 
more,  if  the  taxes  have  been  paid,  unless  under  protest.  By 
S.  183  only  persons  qualified  as  electors  can  take  part  in  any 
method  of  party  action.  By  S.  184  persons  not  registered  are 
disqualified  from  voting."  As  the  primary  purpose  of  the  bill  pifaiuy 
was  to  require  the  board  of  registrars  to  enroll  upon  the  voting  5"^  "* 
lists  the  plaintiff  and  a  large  number  of  other  colored  men,  who 
had  applied  for  r^iistration  before  August  i,  1902,  the  Federal 
Circuit  Court  dismissed  it  for  want  of  jurisdiction,  and  the 
Supreme  Court  affirmed  the  decree  upon  the  ground  tliat 
equity  mil  not  compel  a  county  board  of  registrars  to  enndl  a 
colored  man  on  the  voting  lists  as  a  duly  qualified  voter,  under 
>  189  U.  S.  474  (1903). 
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the  registration  provisions  of  the  Alabama  Constitutian,  Article 
vm,  where  the  main  object  of  the  bill  is  to  have  these  regis- 
tration provisions,  upon  which  the  right  to  renter  is  founded, 
declared  void  as  a  fraud  upon  the  Federal  Constitution  be- 
cause of  discrimiiiation  against  negroes,  nnce,  if  that  is  the 
character  of  these  provisions,  the  Court  will  not  requireoffidals 
to  proceed  to  act  under  them. 

As  a  citizen  of  Alabama  the  author  is  proud  of  the  noble  re- 
cord his  state  has  made  in  the  work  of  uplifting  her  colored  pop- 
Indmtri*]         ulation  and  preparing  them,  through  industrial  education,  for 
theduties  of  full  citizenship.  As  the  head  of  one  of  her  normal 
schools  Booker  T.  Washington  b^an  and  has  continued  that 
worthy  and  remarkable  career  as  a  promoter  of  industrial  edu- 
cadonwhich  has  been  applauded  by  all  good  men.   In  the  en- 
couragement and  assistance  that  has  come  to  him  from  the 
North  the  hands  of  both  sections  have  been  clasped  in  advanc- 
Sohuioa  of       ii^  the  only  process  through  which  the  race  problem  can  be 
"^  finally  solved.   Bom  and  reared  in  the  midst  of  a  colored  popu- 

lation, the  author  knows  that  they  are  not  lacMi^  in  the  ele- 
ments upon  which  good  citizenship  must  be  founded.  Tbdr 
conduct  during  the  Civil  War  is  an  enduring  memorial  to  thdr 
fidelity,  while  the  steady  advance  of  many  of  them  as  mechan- 
ics and  small  farmers  proves  that  they  are  capable  of  thrift  and 
industry.  By  just  treatment,  encour^ement,  and  education 
they  should  be  helped  aloi^i:  the  path  to  good  citizenship.  For 
many  years  such  a  work  has  been  advancing  hopefully  in  the 
County  of  Mobile,  where  an  admirable  public  school  system, 
supported  almost  entirely  by  taxes  paid  by  the  white  popula- 
tion, has  divided  almost  equally  its  benefits  with  the  children 
of  the  colored  people. 


..Google 


CHAPTER  XII 

OUR  COLONIAL  SYSTEM  AMD  THE  MONROE  DOCTRINX 

To  the  Greek  mind  the  state,  as  the  city-commonwealth,  was  Rdaiica  of  • 
an  oi^anized  society  of  men  dweJIing  in  a  walled  dty,  with  a  to^^^uSw. 
surrounding  territory  not  too  lai^  to  permit  its  free  inhabit- 
ants habitually  to  assemble  within  its  limits  to  discharge  the 
duties  of  citizens.'  When  a  conquering  dty  extended  its  domin* 
ions  by  redudi^  other  self-governing  dties  to  the  condition  of 
dependent  allies,  such  allies  were  often  permitted  to  enjoy  local 
autonomy  under  thdr  own  constitutions,  without  the  right  to 
partidpate  in  any  way  in  the  political  affairs  of  the  ruling  state 
by  whose  assembly  the  fordgn  relations  of  the  alliance,  if  alli- 
ance it  may  be  called,  were  absolutely  cootroUed.  The  most 
favored  members  of  the  Athenian  Alliance  or  Empire,  even 
Chios  or  Mitylene,  could  not  have  a  voice  in  the  general  direc- 
tion of  the  confederacy,  for  the  simple  reason  that  Greek  ex- 
dusiveness  rejected  to  the  last  the  idea  of  a  fusion  of  any  large 
number  of  dties  into  a  single  body  with  equal  rights  common 
to  all.  As  the  state  was  the  dty,  those  who  went  out  of  the  dty 
went  out  of  the  state.  Therefore  according  to  Greek  ideas,  the 
eifect  of  an  emigration  for  the  formation  of  a  new  settlement 
vas  an  absolute  political  severance  from  the  mother  state, 
which  retained  no  more  substantial  hold  upon  its  colonies  than 
the  sentimental  tie  arising  out  of  the  community  of  blood  and 
speech  and  common  rel^ous  rights.  Rome's  relation  to  her  Relation  of  > 
colonies  was  entirely  different,  because  no  Roman  colony  was  to*Mi«w«hSe. 
ever  formed  without  the  sanction  and  direction  of  the  public 
authority.  While  the  Colonia  Ramana  differed  from  the  Cok>- 
nia  Latina,  in  that  the  former  permitted  its  members  to  retain 
their  political  rights  intact,  the  colony,  whether  planted  within 

'  Aiistotle  tbouglit  that  a  state  "AwTKoi*    ymplt^u    dUifXavt.    roU 

ihould  not  be  BO  laise  a«  to  deny  tuA  tb-i,  mh  ToMraf.  Pol.,  bk.  vii, 

to  ita  dtizeiu  the  opportuohy  to  ch,  iv,  13. 
become  familiar  with  each  other. 
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the  bounds  of  Italy  or  in  provincea  like  Britain  or  Gaul,  re- 
mained an  int^ral  part  of  the  Roman  dominion.' 

Hodetn  a»-  The  ancient  conception  of  the  state  as  the  dty-common-    . 

Steu nitlML  '^^th- g^'™  T™)'  to  til*  modem  conception  of  the  state  as  the 
nation,  —  an  allegation  of  people  oonipyii^  a  definite  por- 
tion of  the  earth's  surface  with  fixed  geographical  boundaries, 
the  state  as  known  to  modem  international  law.  That  new 
creation  was  the  outcome  of  the  "process  of  feudalization " 
through  which  the  Teutonic  nations  passed,  after  thetr  settle- 
ments within  the  limits  of  the  Roman  Empire.  The  Idngs  of 
the  states  that  rose  out  of  the  wreck  of  the  empire  of  Charks  , 
the  Great  were  kings  in  the  new  territmial  sense,  who  stood 
to  the  lands  over  which  they  ruled  as  a  baron  to  his  estate, 
a  tenant  to  his  freehold.  The  form  assumed  by  the  monarchy 
in  France  was  reproduced  in  each  subsequent  dominion  estab-  i 
lished  or  consolidated,  and  thus  has  arisen  the  state  system  of 
modem  Europe,  in  which  the  idea  of  territorial  sovereignty  ia 

CokmiMot  the  basis  of  all  international  relations.  When  the  time  came 
for  states  of  the  new  type  to  send  out  bands  of  emigrants  to 
found  colonies  in  distant  lands,  an  entirely  new  conception  of 
the  relation  that  should  bind  such  colonies  to  the  mother  state 
came  into  existence.  Instead  of  the  emigrants  leaving  the 
mother  state  behind  them,  they  were  supposed  to  take  it  upon 
their  badcs.  "The  notion  was,  where  Englishmen  are,  there 
is  En^and,  whoe  Frendimen  are,  there  is  France;  and  ao  the 
poaaesfflonsof  France  in  North  America  were  called  New  France, 
and  one  group  at  least  of  the  English  [losBessions  New  Eng- 
land." *  On  that  principle  all  the  western  hemisphere  passed 
under  the  control  of  a  colonial  system  of  complete  monopoly 
by  mother  countries,  and  as  a  general  rule  was  excluded  frun 
direct  communication  with  Europe,  outside  of  the  respective 
parent  states.  As  colonies  were  a  part  of  the  mother  coud- 
tiy  and  yet  transoceanic  with  reference  to  her,  maritinw 
commerce  between  them  and  foreign  communities  could  by 
direct  legislation  be  obliged  first  to  seek  the  parent  state, 

>  Roman  caloniea  thus  extended  able  aa  propuimieida  ill  the  BtMc, 

the  tanKuage  and  laws  at  Rome  over  a>  permanent   tupporta  to  Rovnsa 

wide  areas,  inoculating  the  inhab-  garriaona  and  anniea. 

ftanta  of  the  provinces  with  mote  *  Sedejr,  TTm  Exfaiuiat  ef  Tfmc 

than  the  rudiments  of  Roman  dvil-  land,  49. 
intion.  Hiey  were  not  merely  valu- 
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which  thus  was  made  the  diBtributing  centre  for  both  new  ex- 
ports and  imports.  By  the  middle  of  die  seventeenth  century 
the  idea  tliat  Great  Britain  must  dominate  upon  the  sea  had 
assumed  such  clear  and  definite  form  as  to  find  expression  in 
a  series  of  measures  generally  known  as  the  Navigation  Acts, 
the  first  of  which  was  passed  in  1651,  during  Cromwell's  Pro-  Aduo  Smith 
tectorate.  From  Adam  Smith  we  learn  that  "the  defense  of  tkoAcb? 
Great  Britain,  for  example,  depends  very  much  upon  the  i6ji. 
number  of  its  sailors  and  shipping.  The  Act  of  Nav^tion 
therefore  very  properly  endeavors  to  give  the  sailors  and  ship- 
pii%  (A  Great  Britain  the  monopoly  of  the  trade  of  their  own 
country.  .  .  .  The  Act  ia  not  favorable  to  foragn  commerce, 
nor  to  the  opulence  which  can  arise  from  that ;  but  defense  is 
of  much  more  importance  than  0[)ulence.  The  Act  of  Navi- 
gation  is  perhaps  the  wisest  of  all  the  commercial  regulations 
<rf  Ec^land."'  A  great  diinker  of  our  own  has  said  that  "the  Captaia 
ninth  of  October,  1651,  is  the  date  of  the  passing  of  the  Act,  ^JlJ^"* 
the  general  terms  of  which  set  for  two  hundred  years  the 
standard  for  British  legislation  concerning  the  shipping  in- 
duBtry.  The  title  of  the  measure,  'Goods  from  foreign  ports, 
by  whom  to  be  impc»ted,'  indicated  at  once  that  the  object  in 
view  was  thecarryii^  trade ;  nav^tion,  rather  than  commerce. 
Commerce  was  to  be  manipulated  and  forced  into  Ejiglish  bot- 
toms as  an  indispensable  agency  for  reaching  British  consum- 
ers. At  this  time  less  than  half  a  century  had  elapsed  since  the 
first  English  colonists  had  settled  in  Massachusetts  and  ^^r- 
ginia.  The  Briti^  plantation  system  was  still  in  its  b^nnit^ 
^ike  in  Ammca,  Asia,  and  Africa."  * 

The  history  of  modem  colonization  on  a  large  scale  begins  Siaiu  u  & 
with  the  Spanish  conquests  in  America,  where  from  the  outset  «***«■ 
the  sovereign  was  re^uded  as  the  fountain  of  all  authority. 
An  almost  regal  and  absolute  power  was  vested  by  speddl 
grants  from  the  King  in  the  persons  sent  to  found  the  first  gov- 
enunentsinthe  New  World.  The  India  House  at  Seville*  (Com 

'  Inquiry   into  the    NiJire  amd  *  In  order  to  enable  it  to  niper- 

CatuM    of  the   Wealth  of  Nation*  Intend  more  conveniently  the  ahlp- 

{Rogers  ed.),  Osfotd,  1S80,  35-38.  ping  to  America,  tbe   Cua  da  to 

See  abo  17A.  OnUrataciim    m 

■  Mahan,  Sea  Power  in  its  Rda-  Cadii  in  1717. 
iions  to  Ike  War  oj  1812,  1,  14.  See 
■lio,9-ii,  and33fg. 
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de  la  Contratadon),  established  by  an  ordinance  of  1503,  with 
authority  to  grant  licenses,  to  dispatch  fleets,  and  to  dispose 
of  the  results  of  trade  and  exploration,  became  subordinate  to 
the  Council  of  the  Indies,  created  by  Ferdinand  in  1511  and 
fully  organized  by  Charles  V  in  1524.  The  basis  of  the  entire 
fabric  was  Spanish  law,  in  the  form  that  law  had  assumed  after 
SieuPtriUn:  its  codification  in  the  Stele  ParHdas,  which  became  funda- 
mental in  the  colonies  as  in  the  mother  country.  Upon  that 
general  basis  law  was  administered,  subject  to  such  local  regu* 
lationa  and  decrees  as  were  promulgated  by  the  Council  of  the 
Indies,  whose  bunglii^  and  often  corrupt  legislation  soon  filled 
its  records  with  massesof  contradictory  and  useless  ordinances. 
Spain's  colonial  system,  more  paternal  than  that  of  England, 
retained  in  her  hands  the  whole  trade  of  the  colonies,  and 
guarded  her  monopoly  with  the  severest  penalties.  The  ccJon- 
Onnfrion  ists,  who  were  compelled  to  root  up  their  vines  and  olives,  were 
not  allowed  to  raise  or  manufacture  any  article  the  mother 
country  could  supply.  The  prices  of  all  European  commodities 
were  enhanced  three,  (our,  or  even  ax  fold.  It  was  a  vital 
part  of  that  policy  to  bestow  upon  natives  of  the  Peninsula 
all  ofhces,  from  the  highest  to  the  lowest,  in  order  to  create 
an  official  and  privil^;ed  caste,  distinct  from  the  people  in 
feelings  and  interests. 
Eotfud  M  While  Ei^land  was  the  last  of  the  states  of  the  new  type  to 

ftcolooiMc.  enter  upon  the  work  of  colonization,  she  has  been  able  to  give 
it  a  wider  extension  than  any  of  her  competitors.  According 
to  the  theory  of  the  Ei^lish  Constitution,  the  title  to  all  newly 
discovered  lands  accrued  to  the  King  in  his  public  and  regal 
character,  and  the  e^rclumve  right  to  grant  them  resided  in  him 
as  a  part  of  the  royal  pren^ative;  "upon  these  principles  rest 
the  various  charters  and  grants  of  territory  made  on  this  con- 
tinent." '  The  great  title-deed  under  which  tbeEnglish  settlers 
in  America  took  actual  and  permanent  possesuonof  the  greater 
Gtottitfedced  part  of  the  Atlantic  seaboard  is  represented  by  the  charter 
jjj^  ">•  granted  by  JamesI,  April  10, 1606,  creating  two  distinct  cor- 
porations as  colooiziBg  agents.  "Wthin  the  period  of  ten 
jrears,  under  the  last  of  the  Tudcnv  and  the  first  of  the  Stuarts, 
two  tradii^  charters  were  issued  to  two  companies  of  Englisb 
adventurers.  One  of  these  charters  is  the  root  of  Ei^Iish  title 
>  Taney,  C  J.,  in  Maitin  ct  al.  v.  The  Lessee  of  V/aMeO,  16  Peten,4ogw 
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to  the  East  and  the  other  to  the  West.  One  of  these  companies 
has  grown  into  the  Empire  of  India;  the  other  into  the  United 
States  of  North  America."*  Inthelatteritwasdeclared  "that 
all  and  every  the  persons,  being  our  subjects  which  shall  go  and  intenmu 
inhabit  within  the  said  colony  and  plantation,  and  every  their  ***  dtiieMhip. 
children  and  posterity,  which  shall  happen  to  be  bom  within 
any  of  the  limits  thereof,  shall  have  and  enjoy  all  liberties,  fran- 
chises, and  immunities  of  free  denizens  and  natural  subjects 
within  any  of  our  other  dominions,  to  all  intents  and  purposes 
as  if  they  had  been  abiding  and  bom  within  this  our  realm  of 
England  or  in  any  other  of  our  dominions."   It  is  not  therefore 
strange  that,  under  the  principles  of  the  English  Constitution, 
a  country  subdued  by  an  army  of  the  Empire  becomes  immed- 
iately a  part  of  the  King's  dominions  in  right  of  his  crown,  and 
its  inhabitants,  so  soon  as  they  pass  under  the  King's  protec- 
tion, cease  to  be  enemies  or  aliens  and  become  subjects.  In  a 
word,  foreign  territory  becomes  a  part  of  the  British  Emfure  Effect  cf 
and  its  inhabitants  British  subjects,  both  as  to  the  conquering  ">°<)i>^- 
state  and  foreign  nations,  ipso  facto,  by  the  conquest  itself, 
without  any  enablii^  or  confirming  legislation  upon  the  part 
of  the  Imperial  Parliament.  As  Lord  Coke  declared  in  Cal-  c^vin^icue. 
vin's  case,  "they  that  were  bom  in  those  parts  of  France  that 
were  under  actual  ligeance  and  obedience  were  no  aliens,  but 
capable  of,  and  heritable  to,  lands  in  England."  * 

The  liberality  with  which  the  English  Constitution  thus  be-  CotoDhti  de- 
stows  citizenship  and  i^al  rights  upon  those  under  its  domin-  ^j^^^fl^'* 
ion  in  foreign  lands  has  ever  been  more  than  offset  by  the  ex-  uwmUr. 
elusive  spirit,  sanctioned  by  all  the  precedents  of  the  past,  that 
denies  to  all  colonists  the  right  to  representation  in  the  sover- 
eign assembly  at  home  which  directs  the  afifairs  of  the  Empire 
as  a  whole.  That  assembly,  while  denying  to  all  colonists,  as 
every  other  home  assembly  had  denied,  the  boon  of  b^ng  heard 
throi^h  their  reprssentatives,  has  ever  claimed  the  right  to  in- 
vade the  jurisdiction  of  all  colonial  assemblies  in  order  to  legis- 
late directly  upon  internal  colonial  concerns.  In  the  hands  <tf 
a  practical,  tax-loving  statesman  like  Grenville,  that  claim  vas 
not  confined  to  mere  supervision;  in  such  hands,  it  was  held  to 

'  BrycK,  AtneriamCommonmeaUli,       atat\u<J  the poit-iioii,d.Ongi» and 
i,  430.  Growth  1^  Ike  Entiith  ConttiluHtm,  ii, 

■  State  l>iali,  ii,  559.  Aa  to  the       937-339, 
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Cmw  o(  mean  that  the  Imperial  Parliament  could  at  any  moment  over- 

lJ!i|,j„y,^  ride  the  acta  of  the  colonial  assemblies,  without  consulting  their 
wishes  at  all,  and  tax  and  legislate  for  the  people  of  Maseachu- 
setta  and  Virginia  just  as  it  oould  for  the  people  of  Kent  and 
Middlesex.  Out  of  the  conflict  that  finally  arose  between  the 
English  and  colonial  thecnies,  as  to  the  practical  omnipotence 
of  the  Imperial  Parliament  over  self-govenui^  communities 
beyond  the  four  seas,  grew  the  War  of  the  Revolution,  and  the 
severance  of  the  Et^lish  cdonies  in  America  fr(»n  the  mother 
state. 
Om  '<^-i  at  When  the  time  came  for  this  nation  to  establish  a  colonial 
mpmaMiaa  gygfem  it  revtved  that  exclusive  spirit,  as  old  as  civilization 
itself,  which  denies  to  coIoniBts  the  right  to  speak  through  re- 
presentatives in  the  assembly  of  the  mother  state.  The  agning 
of  the  first  Federal  Constitution,  embodied  in  the  Articles  of 
Confederation,  was  not  completed  until  March  I,  1781,  when 
Maryland  finally  gave  it  her  adhesion,  after  it  was  settled  that 
the  new  nationality  was  to  become  the  sovereign  possessor  of 
"the  whole  Northwestern  Territory  —  the  area  of  the  great 
states  of  Michigan,  ^J^sconsin,  Illinois,  Indiana,  and  Oliio  (ez- 
oeptii^  the  Connecticut  Reserve),"  ^  which,  under  the  Articles 
of  Confederation,  it  had  no  repress  rigjit  either  to  hold  cm- 
govern.  Notwithstanding  that  fact,  CoagreeB,  acting  under 
authority  clearly  implied,  boldly  entered  upon  the  scheme  of 
SAtoM  colonial  or  territorial  government  embodied  in  the  Ordinance 

2J^|^^        of  1 787  for  the  government  of  the  Northwest  Territory.  In  de- 
«( iiS7-  scribii^  that  famous  enactment,  an  eminent  American  histor- 

ian has  said:  "  It  was  our  first  ^ort  at  ccdooial  government, 
our  first  attempt  to  rule  a  community  not  fit -to  become  a  state 
and  enter  the  Union;  and  by  it  a  new  political  institution,  the 
territory,  was  created  in  two  grades.  At  the  head  of  the  com- 
mittee which  reported  the  Ordinance  was  the  aposUe  of  liberty, 
the  father  of  the  American  democracy,  the  man  who  wrote  the 
Declaration  of  Independence.  If  one  member  more  than  an- 
other of  that  committee  was  bound  to  carry  out  the  principles 
of  the  Declaration  and  seek  to  establish  a  government  in  strict 
accordance  with  them,  that  member  was  Jefferson.  If  any  cmk 
MlatMbad    '"^^  more  than  another  could  be  psudoned  for  attempting  to 
of  "■™'"-     carry  the  self-evident  truth  to  an  extreme,  Jefferson  was  that 
>  Fiske,  The  Critical  Pwioi,  194. 
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man.  Yet  not  for  a  moment  was  he  led  astray  by  the  ideals  he 
had  announced  to  the  world  as  the  tme  basis  of  democratic 
govenmient.  He  and  his  fellow  members  knew  well  that  no 
popular  government  can  stand  long  or  accomplish  much  for  the 
good  of  the  governed  which  is  not  carefully  adjusted  to  the 
vants,  conditions,  and  intelligence  of  the  people  who  are  to  live 
under  it.  The  plan  presented  and  adopted,  therefore)  did  not 
contain  one  vestige  of  self-government  till  there  were  five  Hoidt-fovH^ 
thousand  free  white  males  living  in  the  territory,  and  this  in  "■*"'  **■  °M*rt- 
spite  of  the  fact  that  the  great  majority  of  them  would  be  citi- 
zens from  the  seaboard  states,  and  well  accustomed  to  self-gov> 
enunent,  .  .  .  The  clear  distinctions  between  the  state  and  a  Ditdndioiu 
territory,  thus  drawn  at  the  very  outset  of  our  career,  and  the  ^^^^^ 
fmndples  then  established  —  that  Coi^ress  was  free  to  govern 
the  dependencies  of  the  United  States  in  such  a  manner  as  it 
saw  fit;  that  the  government  it  granted  need  not  be  republi- 
can, even  in  form ;  that  men  might  be  taxed  without  any  repre- 
sentation in  the  taxii^  body,  stripped  absolutely  of  the  fran- 
chise, and  ruled  by  officials  not  of  thdr  own  choice,have  never 
been  departed  from,  and  have  often  been  signally  confirmed."' 
In  a  word ,  Jefferson  was  as  hostile  to  the  idea  that  the  colonists 
who  grouped  themselves  in  the  territc»ies  of  tlie  United  States 
were  entitled,  while  in  that  condition  of  probation,  to  the  full  J^^™ 
benefits  of  our  Federal  Constitution,  as  Grenville  ever  was  to  ctoiviik. 
the  idea  that  the  English  colonists  in  America  were  entitled 
to  the  full  benefits  of  the  Constitution  of  the  mother  country. 
When  the  opportunity  was  presented  to  Jefferson  to  design 
a  system  of  colonial  or  territorial  government  for  inhabitants 
of  contiguouB  territory,  drawn  in  the  main  from  the  seaboard 
states,  he  was  unwilling  to  concede  representative  government 
at  all  until  there  were  at  least  five  thousand  free  white  males 
living  in  the  territory.  When  the  settlers  reached  that  num- 
ber, any  free  white  man  who  had  resided  there  the  proper  time, 
and  who  owned  fifty  acres,  might  take  part  in  the  electira  of  a 
House  of  Representatives,  every  member  of  which  must  be  pos- 
sessed of  a  freehold  of  two  hundred  acres.  Such  House  when 
assembled  was  authorized  to  nominate  ten  men,  each  possessed 
of  a  freehold  of  five  hundred  aires,  of  whom  the  President  was 
required  to  commission  five  as  legislative  cxmndllors.  The 
>  Prof.  J.  B.  McMsiter,  ia  Tlu  Fomm  of  December,  1898. 
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House  and  Council  so  constituted  could  by  j<nnt  ballot  choose 
8  del^:ate  to  represent  the  territory  in  the  national  House  of 
Representatives,  where  he  was  permitted  to  speak,  but  not  to 
vote.  This  oligarchical  form  of  territorial  government,  created 
by  the  Continental  Congress,  and  adopted  by  the  FiiBt  Con- 
gress under  the  Constitution,  became  the  standard  after  whidi 
all  others  unce  established  have  been  closely  modeled.  Jeffer- 
son, with  the  words  of  the  Declaration  of  Independence  fresh 
upon  bis  tips,  was  no  more  inclined  to  extend  the  national  Con- 
stitution, the  special  possession  of  fully  organized  states,  to  his 
brethren  settled  in  our  colonies  or  territories,  than  was  Peri- 
cles to  extend  the  Constitution  of  Athens  to  Chios  or  Mity- 
lene,  or  Grenville  the  Constitution  of  England  to  the  colonists 
settled  along  our  Atlantic  seaboard.  It  never  occurred  to  Peri- 
cles, Grenville,  or  Jefferson' that  the  principles  of  human  right 
demanded  or  justified  such  an  extension.  That  idea,  which 
finds  no  support  in  the  world's  past  history,  first  found  expres- 
sion  in  the  baseless  and  fanciful  outcry  that  "the  Constitution 
follows  the  flag." 

Strange  it  is  indeed  that  the  makers  of  the  easting  Constitu- 
tion should  have  dismissed  the  vast  subject  involved  in  the  ac- 
quisition and  government  of  colonies  or  territories  with  the 
brief  provision  contained  in  Article  iv.  Section  3,  to  tiie  effect 
that  "the  Congress  shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory  and 
other  property  of  the  United  States."  When,  in  1803,  Jefferson 
was  confronted  with  the  lack  of  express  power  to  purchase 
Louisiana,  he  fell  back,  after  a  momentary  hesitation,  upcm  the 
implied  power  necessarily  incident  to  the  nature  of  the  govern- 
ment itself.  After  that  vast  and  indefmite  domain  was  taken 
from  Napoleon  for  a  soi^,  it  was  divided;  and  a  part,  corre- 
spondii^  very  nearly  to  the  present  State  of  Louisiana,  was 
called  the  "Territory  of  Orleans."  To  the  new  territory  thus 
formed  an  oligarchical  form  of  government  was  given  by  Con- 
gress but  littie  in  advance  of  that  devised  in  the  first  instance 
by  Jefferson  for  the  Northwest  Territory.  Even  the  right  of 
trial  by  jury  was  conceded  with  a  serious  restriction.  During 
the  debate  on  the  treaty  underwhich  Louisiana  was  purchased, 
the  question  was  raised  that  a  discrimination  was  made  in 
favor  of  New  Orleans  as  against  Charleston  or  New  York,  by 
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the  provisioa  which  permitted  ships  coining  from  France  or 
Spain  to  enter  the  ports  of  Louisiana,  during  a  period  of  twelve 
years,  without  paying  more  duty  than  was  exacted  from 
vessels  belonging  to  citizens  of  the  United  States.  Such  a  dis-  TenitacU 
crimination,  it  was  said,  conflicted  with  Article  I,  Section  9,  of  ''"'**' 
the  Constitution,  which  provides  that  "no  preference  shall  be 
given  by  any  regulation  of  commerce  or  revenue  to  the  ports 
of  one  state  over  those  of  another."  The  short  and  conclusive 
answer  to  that  objection  was  that,  as  the  prohibition  in  ques- 
tion  related  only  to  the  states  and  not  to  the  territories,  any 
[Hvfereoce  that  might  be  given  to  the  port  of  Louisiana  was 
not  invalid,  because  Louisiana  was  a  territory  and  not  a  state. ' 

When  for  a  second  time  our  domain  was  widened  by  the  ac-  FMd*  pw- 
quisition  of  Florida,  under  the  treaty  with  Spain  ratified  Octo-  '''**^  ■'*>■ 
ber  ao,  i830,  Congress,  a%aa.Ti  refusing  to  extend  the  consti- 
tutional guarantees  to  a  territory,  gave  to  the  new  acquisitioQ 
in  1833  substantially  the  same  form  of  government  provided 
for  Orleans  in  1 804.  In  the  case  of  the  American  Ins.  Co.  v.  356 
Bales  of  Cotton,*  the  question  was  iHVsented  to  the  Supreme 
Court  whether  or  no  that  part  of  the  territorial  government 
providing  that  the  judges  of  the  Superior  Court  of  Florida 
should  hold  their  offices  for  four  years  conflicted  with  that  pro- 
viaon  of  the  Constitution  declaring  that  "the  judges  of  the 
supreme  and  inferior  courts  shall  hold  their  oflices  during  good 
behavior."  In  delivering  the  opinion.  Chief  Justice  Marshall  TcDtmofter- 
said  that  the  Court ' '  should  take  into  view  the  relation  in  which  ^'>'^  J""**"- 
Florida  stands  to  the  United  States  " ;  that  territory  ceded  by 
treaty  "becomes  a  part  of  the  nation  to  which  it  is  annexed, 
ather  on  the  terms  stipulated  in  the  treaty  of  cession,  or  on 
tuck  as  its  new  master  shall  impose."  He  further  held  that 
the  judicial  clause  in  question  had  no  application  whatever 
to  the  organization  of  territorial  courts,  because  Florida,  upon 
the  conclusion  of  the  treaty,  became  a  territory  of  the  United 
States,  eind  subject  to  the  power  of  Congress  legislating  under 
the  territorial  clause,  and  entirely  outside  of  the  consritudooal 
guarantees  which  belong  to  the  states  alone, 

1  Spealdsg  for  tlie  Administra-  regulated  without  anj'  reference  to 

tion,  Mr,  Nicholna  of  Maryland  the  Conodtution."  See  Downea  v. 

Mid:  "[Lmdiiana]  ia  in  the  nature  BidweU,  iSa  U.  S.  355. 
of  a  colony  whoae  Gommetce  may  be  *  I  Petera,  311, 
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When  for  a  third  time  our  domain  was  widened  by  the 
acquisition,  in  1848,  under  the  treaty  of  Guadalupe-Hidalgo,  of 
the  vast  region  inhabited  by  people  of  mixed  races,  with  laws 
and  customs  unlike  our  own,  the  problem  of  territorial  govern- 
ment became  entangled  with  an  effort  to  extend  the  limits 
within  which  slavery  could  be  maintained.  In  the  course  of  tiie 
debate  that  ensued  on  an  amendment  to  a  certain  bill  offering 
to  extend  the  Constitution  and  certain  laws  of  the  United 
States  over  the  proposed  territories  of  Utah  and  New  Mexico, 
a  scene  occurred  of  which  Mr.  Benton^  gives  us  the  following 
description:  "The  novelty  and  strangeness  of  Uiis  proposition 
called  up  Mr.  Webster,  who  repulsed  as  an  absurdity  and  an 
impossibility  the  scheme  of  extending  the  Constitution  to  the 
territ<Hies,  declarii^  that  instnunent  to  have  been  made  for 
states,  not  territories;  that  Congress  governed  the  territories 
independently  of  the  Constitution  and  incompatibly  with  it; 
that  no  part  of  it  went  to  a  territory  but  what  Congresa  chose 
to  send ;  that  it  could  not  act  of  itself  anywhere,  not  even  in  the 
states  for  which  it  was  made,  and  that  it  required  an  act  of 
Coi^ress  to  put  it  in  operation  before  it  had  effect  anywhere. 
Mr.  Clay  was  of  the  same  opinion,  and  added:  'Now,  really  I 
must  say  the  idea  that,  eo  instanti,  upon  the  consummation  of 
the  treaty,  the  Constitution  of  the  United  States  spread  itself 
over  the  acquired  territory  and  carried  along  with  it  the  insti- 
tution of  slavery,  is  so  irreconcilable  with  any  comprehension 
or  any  reason  I  possess,  that  I  hardly  know  how  to  meet  it ' " 

In  1850,  the  year  following  that  in  which  the  for^;oing  de> 
bate  occurred,  the  Supreme  Court  delivered  its  judgment  in 
Fleming  ff.  Page,*  a  case  arisit^r  out  of  an  action  brought  against 
the  collector  of  the  port  of  Philadelphia  to  recover  back  ca- 
tain  duties  on  merchandise  imported  into  that  port  from  Tam- 
pico,  in  Mexico,  during  the  temporary  occupation  of  that  place 
by  the  military  forces  of  the  United  States.  The  substance  of 
the  opinion,  delivered  by  Chief  Justice  Taney,  is  as  f<dlows: 
"The  President  acted  as  a  military  commander  prosecutii^  a 
war  w^ed  against  a  public  enemy  by  the  authority  of  his  gov- 
ernment, and  the  conquered  country  was  held  in  possession  in 
order  to  distress  and  harass  the  enemy.  It  did  not  thereby  be- 
come a  part  of  the  Union.  The  boundaries  of  the  United  States 
■  mrty  Yean'  Viae,  S,  739  tq.  ■  9  Howard,  603. 
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were  not  extended  by  the  conquest.  Tampico  was  therefore  a  tubimco  t. 
foreign  port,  within  the  meaning  of  the  Act  of  Congress  passed  "'™'°  ""^ 
on  the  30th  of  July,  1846,  and  duties  were  properly  levied 
upon  goods  imported  into  the  United  States  from  Tampico. 
The  administrative  departments  of  the  government  have  never 
recognized  a  place  in  a  newly  acquired  country  as  a  domestic 
port,  from  which  the  coasting  trade  might  be  carried  on,  un- 
less it  had  been  previously  made  so  by  an  Act  of  Coi^ress,  and 
the  principle  thus  adopted  has  always  been  sanctioned  by  the 
Circuit  Courts  of  the  United  States,  and  by  this  Court."  By 
that  time  the  following  propositions  had  become  firmly  settled 
in  the  constitutional  law  of  this  country:  (i)  That  when  terri-  Snmmiiyof 
tory  is  subdued  by  the  armies  of  the  United  States,  it  passes  ]^,, 
under  the  despotic  war  power  of  the  President,  as  Commander- 
in-Chief,  who,  in  the  exercise  of  that  power,  is  unrestrained  by 
the  Constitution  and  the  laws  of  the  United  States;  (3)  that 
when  territory  is  thus  acquired  by  conquest,  its  holdii^  is  a 
mere  military  occupation  until,  by  a  treaty  of  peace,  tlie  ac- 
quisition is  confirmed ;  (3)  thatwhen  the  newacqui^tion  passes 
into  a  territorial  condition,  the  de^mtic  war  power  vested  in 
the  President,  as  Commander-in-Chief,  is  superseded  by  the 
power  of  Congress,  which  is  equally  unlimited,  except  as  to 
such  constitutional  "provisions  as  go  to  the  very  root  of  the 
power  of  Congress  to  act  at  all,  irrespective  of  time  or  place"; 
(4)  that  imttl  the  ceded  territory  is  admitted  as  a  state,  it  is 
not  drawn  within  the  circle  of  constitutional  guarantees  which 
apply,  in  their  entirety,  to  states  alone.  When  in  1879  it  again 
became  necessary  to  determine  the  extent  to  which  the  Con- 
stitution applies  to  a  territory,  the  Supreme  Court,  in  First 
National  Bank  of  Brunswick  v.  County  of  Yankton,'  speaking 
through  Chief  Justice  W»te,  thus  answered:  "The  territories  Chidjostke 
are  but  political  subdivi^ons  of  the  outlying  dominion  of  the  *'"''■  "l**- 
United  States.  They  bear  much  the  same  relation  to  the  Gen- 
eral Government  that  counties  do  to  the  states,  and  Congress 
mayl^slate  for  them  as  statesdofor  their  respective  municipal 
organizations.  The  ot^anic  law  of  a  toritory  takes  the  place 
of  a  constitution,  as  the  fundamental  law  of  the  local  govern- 
ment. It  is  obligatory  on  and  binds  the  territorial  authorities; 
but  Congress  is  supreme,  and,  for  purposes  of  this  department 
>  101  U.  S.  139. 
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of  its  govenunental  uithority,  has  all  the  powers  of  the  people 
of  the  United  States,  except  such  as  have  been  ocpressly  or  by 
implication  reserved  in  the  prohibitions  of  the  Constitution." 

With  all  the  fundamentals  thus  clearly  defined  in  harmony 
with  the  past  history  of  the  world  as  to  the  relation  of  c(d<Hues 
to  the  constitution  of  the  parent  state,  there  was  really  no 
occasion  for  the  great  foren^c  contest  and  subsequent  conflict 
among  the  judges  which  assumed  such  lai^  proportions  in 
what  are  known  as  the  Insular  Tariff  cases,'  the  most  import- 
ant of  which  are  DeLima  v.  Bidwell  and  Downes  v.  Bidwell. 
In  the  first,  the  question  was  this;  Was  the  island  of  Porto 
Rico,  after  the  treaty  with  Spain  for  the  transfer  of  sover- 
eignty had  been  ratified  and  proclaimed,  and  prior  to  any 
acti<m  by  Congress  in  regard  to  the  island,  a  part  of  the  terri- 
tory of  the  United  States,  and  subject  to  that  provision  of 
the  Constitution  which  declares  that  "all  duties,  imports  tmd 
excises  shall  be  uniform  throughout  the  United  States"?  It 
was  held  that,  at  the  time  the  duties  in  question  were  levied, 
"Porto  Rico  was  not  a  foreign  coimtry,  within  the  mean- 
ing of  the  tariff  Laws,  but  a  territory  of  the  United  States; 
that  the  duties  were  illegally  exacted,  and  that  the  plaintiffs 
are  entitled  to  recover  them  back."  In  the  second,  the  same 
question  arose,  after  the  passage,  on  April  13,  1900,  of  the 
Foraker  Act,  which  provided  for  a  territorial  government  in 
Porto  Rico  and  levied  a  duty  upon  such  products  of  the 
island  as  might  be  brought  into  the  United  States.  When  the 
question  of  the  validity  of  the  duty  so  imposed  arose,  it  was 
held  to  be  valid,  regardless  of  the  uniformity  clause  of  the  Con- 
stitution, because,  in  the  opinion  of  Mr.  Justice  Brown,  who 
delivered  the  judgment,  the  Constitution  does  not,  by  its  own 
force,  extend  to  the  possessions  of  the  United  States,  whether 
created  into  territories  with  a  regular  form  of  government,  or 
existing  as  unorganized  poooeooions.  As  a  qualification  of  that 
statement,  that  ever  sane  and  Imninous  judge  said:  "To  sus- 
tain the  judgment  in  the  case  under  consideration,  it  by  no 
means  becomes  necessary  to  show  that  none  of  the  articles  of 
the  Constitution  apply  to  the  island  of  Porto  Rico.  There  is 
a  clear  disrincrion  between  such  prohibitiona  as  go  to  the  very 
root  of  the  power  of  Congress  to  act  at  all,  irrespective  of  time 
■  i8a  U.  S.  1, 344  (1900). 
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or  place,  and  such  as  are  opierative  only '  throughout  the  United 
States'  or  among  the  several  states.  Thus  when  the  Constitu- 
tion declares  that '  no  bill  of  attainder  or  ex  post  facto  law  shall 
be  passed,'  and  that  '  no  title  of  nobility  shall  be  granted  by 
the  United  States,'  it  goes  to  the  competency  of  Coi^ress  to 
pass  a  bill  of  that  descriptioii.  .  .  .  Upon  the  oth^  hand, 
when  the  Constitution  declares  that  all  duties  shall  be  uniform 
'throughout  the  United  States,'  it  becomes  necessary  to  inquire 
whether  there  be  any  territory  over  which  Congress  has  juris- 
diction which  is  not  a  part  of  the  'United  States,'  by  which 
tenn  we  understand  the  Stales  whose  [)eopIe  united  to  form 
the  Constitution,  and  such  aa  have  unce  been  admitted  to  the 
Union  upon  an  equality  with  them."  It  would  seem  that  such 
expositions  leave  really  nothing  for  future  controversy  as  to  the 
relations  existing  between  our  odonies  or  territories  and  the 
Constitution,  which,  in  its  entirety,  belongs  to  the  states  alone. 

The  statement  has  been  made  already  that  Spain's  colonial  S[«io'* 
system,  more  paternal  than  that  of  England,  rested  on  a  com-  f^^^^L^ 
merdal  policy  most  irrational  and  intolerable  in  its  restrictions 
and  repressions.  Spain  retained  in  her  own  hands  the  entire 
trade  of  her  colonies,  a  monopoly  which  she  guarded  with  the 
severest  penalties.  When  during  the  Napoleonic  wars  she  lost 
control  of  her  American  possessions,  British  merchants  slipped 
iato  the  prohilnted  domain  and  built  up  a  trade  of  great  value. 
That  commercial  conquest  upon  the  part  of  Great  Britain  Britdn'i 
was  seriously  imperiled  when,  in  the  summer  of  1823,  the  Holy  ' 
Alliance  notified  her  that,  so  soon  as  France  should  complete  i 
the  overthrow  of  the  revolutionary  government  of  Spain,  a 
congress  would  be  called  for  the  purpose  of  terminating  the 
revolutionary  governments  in  South  America,  which  had  then 
beenreo^inized  by  the  United  States  but  not  by  Great  Britain.' 
Id  order  to  thwart  that  de^gn,  —  whose  success  involved  of 
course  a  surrender  to  Spain  of  the  monopoly  of  the  valuable 
trade  then  enjoyed  with  her  emancipated  colonies,  —  Great 
Britain  opened  a  diplomatic  negotiation  with  this  country 
out  of  which  grew  the  doctrine  now  generally  known  as  the 

*  When  in  1S35  Canning  fonnally  the  Peninsula  by  "calling  the  New 

recognised  the  independence  of  such  Worid  into  exiBtence  to  ledreis  the 

govenunents,  his  intention  ia  aaid  balance  of  the  Old."  A^aoa,  History 

to  have  been  to  seek  compeiuation  of  Europe  from  Ae  FaU  of  Ifapoleon, 

for  the  preponderance  of  France  in  ii,  715  tg. 
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Monroe  Doctrine.  The  fact  is  that  the  attempt  made  by  those 
who  claimed  the  right  to  exercise  a  primacy  or  overlordship 
in  the  affairs,  external  and  internal,  of  European  states  to  ex- 
tend that  system  of  interference  to  American  republics  forced 
thegovemment  of  the  United  States,  as  the  dominant  political 
power  in  this  hemisphere,  to  assert  that  in  itself  alone  re«des 
a'  primacy  or  overlordship,  which  has  gradually  become  as 
well  defined  in  the  New  World  as  that  of  the  Concert  of 
Europe  in  the  Old. 

Castleref^h,  who  was  regarded  as  too  much  in  sympathy 
with  the  Holy  Alliance,  yielded  the  direction  of  Ei^land's  for- 
eign affairs  to  Canning,  who  came  forward  as  an  advocate  of 
the  universal  right  of  self-government,  and  as  an  opponent 
of  France's  invasion  of  Spain,  just  in  time  to  deal  with  the 
momentous  question  presented  by  the  threat  of  the  Alliance  to 
extend  its  interference  to  Spain's  relations  with  her  (xilonjes 
in  South  America.  In  order  to  deal  with  that  de^gn,  so  full  of 
menace  to  the  interests  of  English  merchants.  Canning,  in 
the  summer  of  1823,  b^:an  to  correspond  with  Mr.  Rush,  the 
American  Minister  at  London,  as  to  the  advantages  of  a  joint 
declaration  by  Great  Britain  and  the  United  States  against  the 
proposed  European  intervention.  So  soon  as  President  Mon- 
roe received  that  correspondence  he  submitted  it  to  Jefferson, 
then  in  retirement,  with  the  request  that  he  would  advise  him 
in  the  matter.  On  the  24th  of  October,  Jefferson  in  his  letter 
from  Monticello  said,  among  other  things,  that  "the  questltm 
presented  by  the  letters  you  have  sent  me  is  Ae  most  moment- 
ous which  has  been  offered  to  my  contemplation  since  that  of 
Independence.  That  made  us  a  nation;  this  sets  our  compass 
and  points  the  course  which  we  are  to  steer  throi^h  the  ocean 
of  time  opening  on  us.  And  never  could  we  embark  upon  it  un- 
der circumstances  more  auspicious.  Our  first  and  fundamental 
maxim  should  be  never  to  entangle  ourselves  in  the  broils 
of  Europe;  our  second,  never  to  suffer  Europe  to  intermeddle 
with  ds-Atlantic  affairs.  America,  North  and  South,  has  a  set 
of  interests  distinct  from  those  of  Europe,  and  peculiarly  her 
own.  She  should,  therefore,  have  asystemof  her  own, separate 
and  apart  from  that  of  Europe.  .  .  .  One  nation,  most  of  all, 
could  disturb  us  in  this  pursuit;  she  now  offers  to  lead,  aid,  and 
accompany  us  in  it.   By  acceding  to  her  proposition  we  detach 
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her  from  the  bands,  bring  her  mighty  weight  into  the  scale  of 
free  government,  and  emancipate  a  continent  at  one  stroke, 
which  m^ht  otherwise  linger  in  doubt  and  difficulty.  Great 
Britain  is  the  nation  which  can  do  us  the  most  harm  of  any  one 
or  all  on  earth,  £ind  with  her  on  our  side  we  need  not  fear  the 
whole  world.  With  her,  then,  we  should  most  sedulously  cher- 
ish a  cordial  friendship,  and  nothing  would  tend  more  to  knit 
our  affections  than  to  be  fighting  once  more  side  by  aide  in  the 
same  cause." 
Then,  passing  to  another  branch  of  the  subject  ccmfrontii^  Ccoitral  of 

us  at  our  very  doors,  he  said :  "  But  we  have  first  to  ask  oiir-  ^^  °*  "ff*** 

'  and  uquut- 

selves  a  question.  Do  we  wish  to  acqmre  to  our  own  confed-  tion  of  Cuba, 
eracy  any  one  or  more  of  the  Spanish  provinces?  I  candidly 
confess  that  I  have  ever  looked  on  Cuba  as  the  most  interest- 
ing addition  which  could  ever  be  made  to  our  system  of  states. 
The  control  which,  with  Florida  Point,  this  island  would  give 
to  us  over  the  Gulf  of  Mexico  and  the  countries  and  isthmus 
bordering  on  it,  as  well  as  all  those  whose  waters  flow  into  it, 
would  fill  up  the  measure  of  our  politica]  well-beii^.  Yet,  as  I 
am  senuble  that  this  can  never  be  obtained,  even  with  her  own 
OHtsent,  but  by  war,  and  its  independence,  which  is  our  second 
interest  (and  especially  its  independence  of  England),  can  be 
secured  without  it,  I  have  no  hesitation  in  abandonit^  my  first 
wish  to  future  chances,  and  accepting  its  independence,  with 
the  peace  and  friendship  of  England,  rather  than  its  associa- 
tion at  the  expense  of  war  and  her  enmity." '  Madison,  who  Appconl  of 
was  consulted  at  the  same  time  through  Jefferson,  gave  his  rJ!^,"^ 
cordial  approval  to  Canning's  su£^:estion,*  and  Calhoun,  who 
was  Secretary  of  War  at  the  time,  declared  that  he  believed 
that  the  Alliance  "had  an  ultimate  eye  to  us;  that  they  would, 
if  not  resisted,  subdue  South  America.  .  .  .  Violent  parties 
would  arise  in  this  country,  one  for  and  one  i^^ainst  them,  and 
we  should  have  to  ^ht  upon  our  shores  for  our  institutions." 

Thus  advised,  Premdent  Monroe  in  his  messf^  <A  December 
3. 1823,  said  to  Congress  that  "in  the  wars  of  the  European 
powers,  in  matters  relatii^  to  themselves,  we  have  never  taken 
any  part,  nor  does  it  comport  with  our  policy  to  do  so.  It  is 
only  when  our  rights  are  invaded  or  seriously  menaced  that  we 
resent  injuries  or  make  preparation  for  our  defense.  With  the 
'  Jegtrsm's  Werit,  vli,  315.  ■  liadKon't  WriHitts,  iii,  339. 
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movements  in  this  hemisphere  we  are  of  necessity  more  im- 
mediately connected,  and  by  causes  which  must  be  obvious  to 
all  enlightened  and  impartial  observers.  The  political  system 
of  the  allied  powen  is  essentially  different  in  this  respect  from 
that  of  America.  This  difference  proceeds  from  that  which  ex- 
ists in  their  respective  governments.  And  to  the  defense  of  our 
own,  which  has  been  achieved  by  the  loss  of  so  much  blood 
and  treasure,  and  matured  by  the  wisdom  of  their  most  enlight- 
ened citizens,  and  under  which  we  have  enjoyed  unexampled 
felicity,  this  whole  nation  is  devoted.  We  owe  it,  therefore,  to 
candor  and  to  the  amicable  relations  ezistii^  between  the  United 
States  and  those  powers  to  declare  that  we  should  consider 
any  attempt  on  their  part  to  extend  their  system  to  any  por- 
ticai  of  this  heniis[Aere  as  dangerous  to  our  peace  and  safety. 
\^^th  the  existing  colonies  or  dependencies  of  any  European 
powerwe  have  not  interfered,  and  shall  not  interfere.  Butwith 
the  governments  who  have  declared  their  independence  and 
maintained  it,  and  whose  independence  we  have,  on  great  con- 
nderation  and  on  just  principles,  acknowledged,  we  could  not 
view  any  interposition  for  the  purpose  of  oppressing  them,  or 
controllii^  in  any  other  manner  th&i  destiny,  by  any  Euro- 
pean power,  in  any  other  light  than  as  the  manifestaticHt  <A  an 
unfriendly  disposition  toward  the  United  States.  .  .  .  Itisim- 
possible  that  the  allied  powers  should  extend  thar  pc^tical 
system  to  any  portion  of  either  continent  without  endanger- 
ing our  peace  and  happiness;  nor  can  any  one  believe  that  our 
Southern  brethren,  if  left  to  themselves,  would  adopt  it  of 
their  own  accord.  It  is  equally  impossible,  therefore,  that  we 
should  behold  such  interpoation,  in  any  form,  with  indiffer' 
ence.  If  we  look  to  the  comparative  strength  and  resources  of 
Spain  and  those  new  governments,  and  their  distance  from  each 
other,  it  must  be  obvious  that  she  can  never  subdue  them." 

At  an  earlier  stage  of  his  messf^,  in  a  paragraph  (7)  far 
removed  from  the  two  (48  and  49)  from  which  the  fores(Hi>g 
^rtract  was  taken.  President  Monroe  had  expressed  himself  in 
the  same  general  way  in  reference  to  a  subject  havii^  no  con- 
nection whatever  with  the  intervention  of  the  Holy  Alliance 
in  the  affairs  of  South  America.  The  first  declaration  —  relat- 
ing to  fresh  acquisitions  of  territory  by  European  powers  ia  any 
pc»tion  of  the  Amaican  continents  by  occupation  tx  coloniza- 
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tion — was  pn»npted  by  a  controversy  as  to  unsettled  bound-  On«ettled 
aria  ia  the  Northwest  that  grew  out  of  a  ukase  issued  by  the  J^^?^"^ 
Czar  of  Russia  in  September,  1821,  in  which  be  had  asserted  Ukucof  s^>- 
ocdusive  territorial  rights  from  the  extreme  northern  limit  of  *•*"''*■  '*"'■ 
the  oontinent  to  the  fifty-first  paralld  of  north  latitude,  by  at- 
temptii^  to  exclude  foreigners  from  fishii^  and  navigation  for 
the  purposes  of  commerce  within  an  hundred  Italian  miles  of 
thecoastdowntothatparallel.  Against  that  ukase  both  Great 
Britain  and  the  United  States  protested  because  an  unsettled 
controversy  was  then  pending  between  them  as  to  the  very 
territory  to  which  the  Czar  thus  laid  claim.  When  Russia  pro- 
posed an  amicable  settlement  of  the  matter,  John  Quincy  J- Q- Aduu'i 
Adams,  then  Secretary  of  State,  said  to  the  Russian  minister,  ^*J^"j^ 
at  a  conference  held  on  July  17, 1823,  "that  we  should  contest 
the  right  of  Russia  to  cmy  territorial  establishment  on  this  con- 
tinent, and  that  we  should  assume  distinctly  the  principle  that 
the  American  continents  are  no  longer  subjects  for  any  nae 
colonial  establishments."^  In  the  part  of  the  message  in  ques- 
tion, President  Monroe  restated  the  matter  in  this  form:  "The 
occasion  has  been  judged  proper  for  asserting,  as  a  principle  in 
vhich  the  rights  £md  interests'of  the  United  States  are  involved, 
that  the  American  continents,  by  the  free  and  independent  con- 
ditioD  which  they  have  assumed  and  maintain,  are  henceforth 
not  to  be  considered  as  subjects  lor  future  cakmization  by  any 
European  powers."  Such  are  the  two  foundations,  relatii^ 
to  two  ^itirely  distinct  subject-matters,  of  what  is  generally 
known  as  the  Monroe  Doctrine  (the  joint  product  of  the  brains 
of  Jefferson  and  Adams)  —  a  doctrine  which  has  gradually 
reached  its  present  dimenuons  through  more  tlian  dghty  years 
of  persistent  development. 

Pending  the  controversy  with  Great  Britain  as  to  the  Oregon 
territory,  and  in  the  face  of  possible  intervention  by  the  Euro-  Prcddnt 
pcan  powers  on  account  of  the  annexation  of  Texas,  President  ^"Decembw" 
Polk,  in  his  message  of  December  35,  1845,  greatly  widened  35,  a^s. 

'  J-  Q.  Adanu's  Maturiri,  vi,  163.  tion.    Occupied  by  cmUMid  naUmu, 

Od  July  3,  Mr.  Adanu  hod  written  tbey  will  be  aeeaiiHe  la  Europeans 

to  Mr.  Rush,  our  minister  at  Lon-  and  eiuh  ether  ott  that /ooHmi  aknie." 

dOD,  that  a  "necewaiy  consequence  For  a  more  complete  statement  of 

tt  this  state  of  tbii^  will  be,  that  the  entire  subject,  see  Taylor,  Inter' 

the  Amerkan  continenta  hencefccth  nalional  PtibUc  Law,  vi. 
vDl  no  longer  be  subject  to  cokinia- 
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the  protest  of  President  Monroe  against  "future  colonization 
by  any  European  powers,"  when  he  said  that  "it  should  be  di»- 
tinctly  announced  to  the  world  as  our  settled  policy,  that  no 
future  European  colony  or  dominion  shall,  with  our  consent, 
be  planted  or  established  on  any  part  of  the  North  Amoican 
continent."  The  step  backward,  taken  at  the  making  of  the 
Clayton-Bulwer  treaty  of  1850,  —  in  which  the  United  States 
did  enter  into  an  alliance  or  combination  with  a  European 
power  for  the  settlemoit  of  questions  connected  with  interests 
in  this  hemisphere,  — was  more  than  regained  when  in  Decem- 
ber, 1865,  it  became  necessary  for  the  Government  of  the 
United  States  to  terminate  the  interv^ition  of  France  in  the 
internal  affairs  of  Mexico.  Notice  was  then  given  that  friend- 
ship with  that  country  must  cease,  "unless  France  could  deem 
it  consistent  with  her  interest  and  honor  to  desist  from  the  pro- 
secution of  armed  intervention  in  Mexico  to  overthrow  the 
domestic  republican  government  existing  there,  and  toestablidi 
upon  its  ruins  the  foreign  monarchy  whidi  has  been  attempted 
to  be  inaugurated  in  the  capital  of  that  country."' 

Not,  however,  until  a  resolute  and  fai^ighted  statesnum, 
who  dearly  understood  that  our  marvelous  national  devdop- 
ment  entitled  us  to  rank  as  a  world-power,  wasg^ven  theoppor- 
tunity  by  the  boundary  controversy  between  Great  Britain 
and  the  Republic  of  Venezuda,  was  the  inevitable  dedaratitm 
finally  made,  that  the  same  reasons  that  impd  the  Concert  ti 
Europe  to  guard  the  balance  of  power  in  the  Old  World  ixtunpt 
the  government  of  the  United  States  to  maintain  alone  its 
primacy  in  the  New.  In  his  spedai  message*  to  Congress  of 
December  17,  1895,  President  Cleveland,  after  reforing  to  the 
(intention  of  the  British  prime  minister  that  the  McHiroe  Do^ 
trine  had  been  given  "  a  new  and  strange  ^(tension  and  devd- 
opment,"  said  that  "without  attempting  attended  argument 
in  reply  to  these  positions,  it  may  not  be  amiss  to  si^gest  that 
the  doctrine  upon  which  we  stand  is  stroi^;  and  s(Hind,  because 
its  enforcement  is  important  to  our  peace  and  safety  as  a  na- 
tion and  is  essential  to  the  integrity  of  our  free  institutions  and 
the  tranquil  maintenance  of  our  distinctive  form  of  govem- 

>  Mr.  Sewsrd,  Secretary  of  State.  *  itessaia    Md    Papers    qf    (It 

to  Mr.  Bigelow,  Dec.  16, 1865;  MSS.      Presidents,  ix,  655. 
last.,  France. 
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ment.  It  was  intended  to  apply  to  every  st^e  of  our  national 
life  and  cannot  become  obsolete  while  our  Republic  endures. 
Ij  Su  balance  of  power  is  justly  a  cause  for  jealous  anxiety  among  Balance 
&e  governments  oj  the  Old  World,  and  a  subject  for  our  absolute  oidw^ld 
noninterference,  nonethe  less  is  an  observance  of  the  Monroe  Doc-  uxi  Nn*. 
bineof  vital  concern  to  our  peo^andtkeir  government.  ,  .  .The 
Monroe  Doctrine  finds  its  recognition  in  those  principles  of  in- 
ternational law'  which  are  based  upon  thetheory  that  every  na- 
tion shall  have  its  rights  protected  and  its  justclaimsenfon^d." 
The  italicized  words  embody  the  first  scientific  statement  of  the 
real  and  only  ground  upon  which  the  Monroe  Doctrine  can  be 
sustained  as  a  matter  of  international  law.  The  soundness  of 
that  position  Great  Britain  justly  and  frankly  recognized  when 
she  conceded  the  right  of  arbitration,  then  asserted  by  the 
United  States,  solely  by  virtue  of  its  primacy  or  overlordship 
in  the  New  World.*  It  is  folly  to  contend  that  that  primacy  as 
it  exists  to-day  is  just  what  it  was  when  originally  formulated 
by  Pre^dent  Monroe.  As  "  it  was  intended  to  apply  to  every 
stage  of  our  national  life  and  cannot  become  obsolete  while 
□ur  Republic  endures,"  it  has  grown  with  our  growth,  and 
now  stands  ready  to  adapt  itself  to  all  future  developments. 
The  marvel  to  students  of  the  American  Constitution  is  that 
the  upbuilding  of  the  primacy  of  the  United  States  in  the  New 
World  has  been  worked  out  by  the  pens  of  Presidents  and 
Secretaries  of  State,  —  it  is  purely  a  creation  of  the  executive 
power. 
Passing  as  we  are  under  the  influence  of  forces  which  are 

'  "TherapremacyofaConuiihtee  ing:  "Fromthepmntof  view  (rf  the 

of  States  and  the  eupremacy  of  sun-  United  States  the  anai^ecnent  is  a 

gte  Sta.te  caonot  be  exerdsed  in  the  concesdoa  by  Great  Britain  of  the 

rame  manner.    What  in  Europe  is  most  far-reaching  Idnd.   It  admits  a 

■kme  after  long  and  tedious  nt^otia*  ptiodide  that  in  reqiect  of  South 

doas,  and  much  discussion  between  Ameiicau    republics    the    United 

reptEsentatives  <i  no  less  than  six  Stateemay  not  only  intervene  in  dis- 

countries,  can  be  done  in  America  putes,  but  may  entirely  supersede 

^  the  decision  <rf  one  Cabinet  dis-  the  original  dUputant  and  assume 

caning  in  seoet  at  Washington."  exclusive  control  of  the  negotiationi. 

T.  J.  L.awrence,  Tht  Prind^es  tff  Great   Britain  cannot,   of  course, 

liiernaiKiial  Law  (189S),  p.  347.  bindany  other  nation  by  her  action, 

'That  the  statesmen  (d  Great  but  she  has  set  up  a  precedent  which 

firitain  perfectly  understood  at  the  may  in  future  be  quoted  with  greal 

time  the  magnitude  of  the  conce>.  effect      t^inst      herself."    London 

^  dearly  appears  from  the  follow-  Tinus,  November  14,  1896. 
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nifcaittk  le-  rapidlymaldngusa  part  of  the  growing  greatness  of  the  Pacific, 
the  Orient.  '*  '^  impossible  not  to  percdve  that  the  pens  of  Presidents  and 
Secretaries  of  State  are  seriously  at  work  definii^  our  attitude 
toward  the  diplomacy  of  the  Orient,  in  which  we  are  already 
deeply  involved.  When  in  1833  Jefferson  wrote  to  Monroe,"! 
candidly  confess  that  I  have  ever  looked  on  Cuba  as  the  most 
interestii^  addition  which  could  ever  be  made  to  our  system 
of  states.  The  control  which,  with  Fl<Hida  Point,  this  island 
would  give  to  us  over  the  Gulf  of  Modco  and  the  countries  and 
isthmus  bordering  on  it,  as  well  as  all  those  whose  waters  flow 
into  it,  would  fill  up  the  measure  of  our  political  wdl-being" 
—  he  clearly  foresaw  that  our  sphere  of  influence  was  soon  to 
be  extended  over  the  Gulf  of  Mexico,  the  Caribbean  Sea,  "and 
the  countries  and  isthmus  bordering  on  it."  If  the  building  of 
the  canal  was  not  expressly  mentioned,  such  an  event  was  no 
doubt  contemi^ated  by  a  mind  whose  prescience  was  almost 
supernormal.  At  that  time  Great  Britain,  then  drawing  <Hie 
fourthof  her  commerce  from  the  West  Indies,  was  arival  at  our 
very  doors.  To-day  her  fleet  has  been  practically  removed 
Om  hwRDoiv  from  the  Caribbean  Sea.  Since  the  close  of  the  Spanish-Ameri- 
^^J"^^^  can  War,  Cuba,  Porto  Rico,  and  the  Philippines  have  passed 
under  our  actual  control,  while  over  the  whole  of  Central  and 
South  America  our  he^mony  has  been  extended  as  never  be- 
fore. In  order  to  defend  the  widely-scattered  possessions  thus 
acquired  from  Spain,  it  has  become  necessary  not  only  to  con- 
struct the  isthmian  canal  but  to  enter  into  new  diplomatic 
understandings  that  have  made  the  old  maxim  of  "no  en- 
tangling alliances"  an  anachronism.  Just  before  his  death,  Su* 
William  Hunter,  a  profound  student  of  Asian  questions, 
wrote:  "I  hail  the  advent  of  the  United  States  in  the  East  as  a 
new  power  for  good,  not  alone  for  the  island  races  that  come 
under  her  care,  but  also  in  that  great  settlement  of  European 
spheres  of  influence  in  Asia,  which,  if  we  could  see  aright,  forms 
the  wwld  problem  of  our  day." 
Fopubtion  In  estimating  the  magnitude  of  that  problem,  we  must  re- 

^Orittt!^  member  that  more  than  half  of  the  population  of  the  world  are 
of  Oriental  descent,  and  Oriental  customs  of  life;  and  that  of 
that  8oo/x»,ooo  or  900,000,000  China  furnishes  ^fXypooflOO, 
India  300,000,000,  —  their  imports  being  estimated  at  some 
f2,000/xx>,000  a  year.  In  that  vast  and  growing  trade,  about 
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two  thirds  of  which  now  comes  from  Europe,  the  United 
States  is  resolved  to  participate.  An  acute  observer,*  who  has 
recently  examined  conditions  on  the  ground,  has  well  said: 
"Even  if  we  were  not  in  control  of  the  West  Indies,  and  in 
the  Philippine  Islands,  our  position  as  guardians  of  the  Pan- 
ama Canal,  and  as  sponsors  for  the  safety  from  aggression  of 
the  South  American  Republics,  and  our  position  on  the  Pacific 
Ocean,  force  us  to  play  a  part  in  the  East.  A  nation,  like  an  A  natko  mii« 
individual,  must  grow  ot  die.  It  is  true  that  our  first  concern  ■'"  **  *^ 
is  with  matters  at  home.  How  a  man  will  run,  how  he  will 
thiak  even,  depends  not  a  little  on  the  condition  of  his  heart. 
Our  progress  and  prowess  in  the  East  depend,  as  is  the  case 
with  England,  upon  our  moral  fibre  at  home.  ...  He  travels 
with  eyes  and  ears  sealed  who  does  not  become  convinced 
that  this  century  is  not  concerned  as  were  the  sixteenth  and 
seventeenth  with  religious  stru^les,  as  was  the  eighteenth 
with  the  rights  of  man,  as  was  the  nineteenth  with  questions 
of  nationality.  The  twentieth  century  even  now  is  character- 
ized by  a  struggle  for  existence  in  the  field  of  commerce  and 
industry." 

Foremost  among  the  nations  that  must  struggle  for  commer-  Gcmur 
cial  and  industrial  expansion  or  perish  is  the  dominant  military       '■•"■ 
power  of  Europe,  Germany,  with  a  territory  smaller  than  that 
of  Texas  and  with  a  population  of  more  than  6o,ooo,cxx)  which 
she  can  feed  for  only  about  two  thirds  of  the  year.   In  the  same 
situation  is  Japan,  which  lies  off  the  east  coast  of  Asia  as  the 
British  Isles  lie  off  the  west  coast  of  Europe,  with  about  the 
same  geographical  area.  Japan  has  a  population  of  317  to  the 
square  mile,  while  Great  Britain,  with  a  smaller  area  than  Col- 
orado, has  a  density  of  470,  England  alone  having  a  density  of 
605,  Since  the  granting  of  two  trading  charters,  "within  the 
period  of  ten  years,  under  the  last  of  the  Tudors  and  the  first 
of  the  Stuarts,"  *  Great  Britain  has  expanded  into  the  British  Eipuaioiiof 
Empire,  which  now  governs  400,000,000  people  occupying  a  OnuBriuio. 
total  area  of  1 1 ,500,000  square  miles.  Rich  as  Great  Britain  is, 
with  a  yearly  governmental  expenditure  of  $1,000,000,000,  with 

*  See  the   ludd  article  of  Mr.  tecetdng  itatistici.  The  author  hu 

Price  Ccdlier,  entitled  "  On  the  Way  profited  by  MHne  of  them, 

to  India,"  in  SerAner'f  Uataaint  for  *  See  above,  p.  380. 
Jumafy,  iQit,  ffurtaiiiiT^  msny  in* 
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a  national  debt  o£  $3,800,000,000,  with  her  Inrth-rate  diminish- 
ing, and  her  workmen  emigrating  for  lack  of  employment  at 
home,  —  she  cannot  for  a  moment  suspend  the  struggle  for  ex- 
istence in  the  field  of  commerce  and  industry.  If  she  loses  her 
supremacy  at  sea,  and  with  it  the  Suez  Canal  and  India,  she 
must  suffer  the  fate  of  Venice,  S[)ain,  Holland,  or  Denmark. 
Next  to  our  own  affairs,  those  of  Great  Britain  are  of  the  deep- 
est concern  to  us. 
ExpuAm  of  The  thirteen  states  and  two  territories,  founded  in  the  main 
^^nitcd  by  English  settlers  on  our  Atlantic  seaboard,  began  their  career 
as  a  nation  with  a  population  of  3,673,572,  occupying  a  total 
area  of  843,255  square  miles,  with  the  Mississippi  River  as  its 
western  boundary.  The  outcome  of  the  migration  which  has 
swept  westward  from  that  beginning,  fitBt  to  the  Pacific  Coast 
and  thenbeyond  it,  isapopulation  now  estimated  at  ioi,too,ooo, 
occupying  a  total  area  of  3,747,381  square  miles.  As  late  as 
1853  the  vast  expanse  of  territory  between  the  Mississippi  and 
the  Padficwas  almost  an  unknown  land.  The  only  states  thai 
organized  within  it  were  Louisiana,  Arkansas,  Texas,  Missouri, 
and  California,  the  last  a  string  of  mining-camps  with  a  popu- 
lation of  about  90,000.  Oregon,  Washington,  and  British  Co- 
lumbia contained  only  a  few  scattered  settlements  and  trading- 
stations,  from  which  there  were  practically  no  exports  but  furs, 
while  Mexico,  Central  America,  and  the  Pacific  States  of  South 
America,  then  recently  emancipated  from  Spain,  were  still 
hampered  by  internal  dissensions,  and  the  traditionally  incc»n- 
petent  commercial  methods  of  the  old  Spanish  colonial  system. 
The  uncertain  movements  of  the  whaling-ships  around  Cape 
Horn  were  almost  the  only  means  of  communication  between 
Honolulu  and  the  outside  world ;  the  Australian  colonies  were 
upon  the  threshold  of  their  career,  ^ving  only  a  slight  sugges- 
tion of  the  mighty  development  of  wealth  soon  to  come ;  China 
had  very  recently  been  forced  to  open  a  few  of  her  ports  to  for- 
eign commerce;  while  Japan,  still  a  sealed  mystery,  rigorously 
excluded  foreigners,  and  made  it  a  capital'  offense  fcH-  any 
native  to  leave  the  country.  Not  until  1 857-58  were  the  three 
ports  of  N^asald,  Kana^wa,  and  Hakodadi  opened  to  lot- 
eigners.  ^cept  when  adventurous  traders  intruded  for  the 
purpose  of  obtaining  a  few  furs  in  exchai^ie  for  fire-water  and 
trinkets,  Alaska  and  the  Siberian  coast  of  Asia  were  in  the  un- 
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disturbed  poesesetonof  the  seal  and  Esldmo.'  At  that  juncture, 
—  when  steamships  were  still  a  curiosity  in  many  parts  of  the 
PadGc,  when  there  were  no  railroad  trades  or  telegraph  lines 
west  of  the  Mississippi,  when  trade,  commerce,  and  shippii^ 
in  that  quarter  were  meagre  indeed, — a  great  American  states- 
man, destined  to  exercise  an  immense  influence  upon  our  for- 
aga  affairs,  foretold  in  a  prophetic  speech  all  that  was  to  come. 
Whenon  July39, 1852,  a  motion  was  made  in  the  Senate  of  the  Ur.SewKd'i 
United  States  to  proceed  to  the  con^deration  of  a  bill ' '  author*  ^^^f*^^ 
izii^  an  exploration  and  reconnoissance  of  the  courees  of  nav-  39, 1853. 
igation  used  by  whalii^-vessela  in  the  r^ons  of  Behring's 
Straits,  and  also  of  such  parts  of  the  China  Sea,  Straits  (rf  Gas- 
par,  and  Java  Sea,  as  lie  directly  in  the  route  of  vessels  pro- 
ceeding to  and  from  China,"  )A^Uiam  H.  Seward*  of  New  York 
said:  "The  settlement  of  the  Pacific  Coast  Is  in  a  state  of  sheer 
infancy.  .  .  .  Without  waitii^  for  perfect  or  safe  channels, 
a  strong  and  steady  stream  of  emigration  flows  thither  from 
every  state  and  every  district  eastward  of  the  Rocky  Mount- 
ains. Kmilar  torrents  of  emigration  are  pouring  into  Cali- 
fornia and  Australia  from  the  South  American  states,  frcmi 
Europe,  and  from  Asia.  This  movement  is  not  a  sudden  or  ac- 
cidental, or  irregular,  or  convulsive  one,  but  it  is  one  for  which 
men  and  nature  have  been  preparing  through  near  four  hun- 
dred years.  During  all  that  time  movants  and  princes  have 
been  seeking  how  they  could  reach,  cheaply  and  ex[>editiously, 
'Cathay,'  'China,'  'the  East,'  that  intercourse  and  commerce  The  path  to 
might  be  established  between  its  andent  nations  and  the  newer  ""  ^**^ 
ones  of  the  West.  To  these  objects  Da  Gama,  Cc^umbus, 
Americus,  Cabot,  Hudson,  and  other  navigators,  devoted 
their  talents,  their  labors,  and  their  lives.  Even  the  disa>very 
of  this  continent  and  its  islands,  and  the  organization  of  so- 
ciety and  government  upon  them,  grand  and  important  as 
tbese  events  have  been,  were  but  conditional,  preliminary,  and 
andllary  to  the  more  sublime  result,  now  in  the  act  of  a>nsum- 
mation  —  the  reunion  of  the  two  civilizations,  which  having  |^~^^ 
parted  on  the  plains  of  Asia  four  thousand  years  ago,  and  hav-  tku. 

'For  a  larger  ttatement  see  a      peaitd  in  the  North  American  Rniew 
mtabie artide entitled  "TheGrow-      ftn- April,  1895. 
>og  GreatneM  of  the  Pacific,"  bjr         *  See  the  ConputioiuU Globe, 3ad 
Lonia  A.  Thuraton,  then  Hawaiian      CongreM,  lat  km.,  part  3,  p.  1975. 
Miaitter  at  Waahiagton,  which  ap- 
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iD^  traveled  ever  afterwards  in  opposite  directions  around  the 
world,  now  meet  again  on  the  coasts  and  islands  of  the  Pacific 
Ocean.  Certainly  no  mere  human  event  of  equal  dignity  and 
importance  has  ever  occurred  upon  earth.  It  will  be  followed 
by  the  equalization  of  the  condition  of  society  and  the  restora- 
tion of  the  unity  of  the  human  family.  ...  As  for  those  who 
doubt  that  this  great  movement  will  quicken  activity  and  cre- 
ate wealth  and  power  in  California  and  Oregon,  I  leave  them 
to  considffl*  what  changes  the  movements,  similar  in  nature 
but  inferior  in  force  and  slower  in  effect,  have  produced  already 
on  the  Atiantic  Coast  of  America.  As  to  those  who  cannot  see 
how  this  movement  will  improve  the  condition  of  Asia,  I  leave 
them  to  reflect  upon  the  improvements  in  the  condition  of 
Europe  since  the  discovery  and  colonization  of  America.  Who 
does  not  see,  then,  that  every  year  hereafter,  European  com- 
merce, European  politics,  European  thought,  and  European 
activity,  although  actually  gaining  greater  force,  and  Euro- 
pean connections,  although  actually  becoming  more  intimate, 
will,  nevertheless,  ultimately  sink  tn  importance;  while  the 
Pacific  Ocean,  its  shores,  its  islands,  and  the  vast  r^ons 
beyond,  will  become  the  chief  theatre  of  events  in  the  world's 
great  Hereafter." 

Since  that  prophecy  was  made,  we  have  extended  our  domin- 
ion over  large  groups  of  islands  in  the  Pacific  Ocean,  and  our 
dipltunatic  influence  to  the  mainland  beyond.  Recentiy  a  sug- 
gestion proceeded  from  Washington  that  the  six  great  powers 
should  control  the  railway  situation  in  northern  and  southern 
Manchuria,  and  on  July  4,  1910,  Russia  and  Japan  signed  an 
^[reement  providing  for  "  friendly  cooperation  with  a  view  to 
the  improvement  of  their  respective  railway  lines  in  Manchuria 
and  the  perfectii^  of  the  connecting  services  of  the  said  lines, 
and  to  abstain  from  all  competition  prejudicial  to  the  realiz- 
ation of  this  object."  Thus  the  United  States  is  already  in- 
volved in  the  world  problems  presented  by  the  awalnniiig 
Orient,  where  the  strue^e  for  existence  in  the  field  of  commerce 
and  industry  is  being  carried  on  by  all  of  the  expanding  nations. 
A  traveler  in  the  Far  East,  who  has  made  its  prc^lems  a  spe- 
cial study,  wrote  thus  in  1906:  "Recentiy,  in  discusang  the 
present  situation  in  the  Orient  with  a  foreigner  long  distin- 
guished by  his  association  with  events  in  that  part  of  the  worid, 
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I  asked  faim  what  in  bis  opinion  la  the  greatest  force  applicable 
in  the  readjustment  which  must  follow  the  war  between  Russia 
and  Japan.  'Public  opinion  in  America  and  England,'  he  re-  inflneaceol 
plied  without  hesitation."^  The  two  Ejiglish-spealdng  demo-  ^^Miot 
crades  —  exerdaing  dominion  over  15,247,381  square  miles,  udEnslud. 
cKcupied  by  a  population  estimated  at  soo/xn^ooo  —  are  now 
face  to  face  with  one  of  the  gravest  problems  that  has  ever 
arisen  in  the  history  of  civilization.  The  tremendous  arma- 
ments now  being  prepared  by  the  advancing  nations  are  not 
for  mere  military  display.  The  necessity  that  compels  them  ia 
bidden  from  the  eyes  of  the  humane  dreamers  of  the  dotster 
vbo  imagine  that,  by  common  consent,  they  may  be  reduced 
or  laid  aside.  The  beat  prospect  for  peace  lies  in  a  firm  alli- 
ance between  the  two  great  branches  of  Engltsh-speakiag 
peoples,  whose  moral  and  physical  authority,  backed  by  the 
growing  influence  of  international  arbitration,  may  be  able  to 
avert  a  world-^de  conflict.  Such  is  the  mission  confronting 
the  statesmen  and  diplomatists  who  wield  to-day  the  migh^ 
forces  vested  by  the  English  and  American  democracies  in  their 
respective  constitutions. 

>  7b  Nem  Far  Batt,  by  Thomu  F.  Millan],  6-7. 
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CHAPTER  XIII 

IMTEKSTATB  CCOOISaCE,  TSDSTS,  AND  HONOPOUBS 

Truuitkia  If  Saviffny  was  right  when  lie  said  that  lav  is  the  natural 

^^eL^^    outcome  of  the  consdousness  of  a  people,  like  their  social  habits 
wtwi—  or  their  lai^uage,  and  as  such  is  simply  an  aspect  of  the  na- 

tional life,  then  the  causes  of  radical  changes  in  law  must  be 
•ought  in  corresponding  changes  in  the  inner  history  of  the  peo- 
ple themselves.  Only  by  that  process  is  it  posable  to  eq^aio 
the  transformation  in  legal  ideas  that  has  f<dlowed  the  transi- 
tion in  this  country  from  the  primitive  individualism,  in  i^ch 
each  citizen  was  surrounded  byawidedrde  of  individual  ri^ts 
practically  free  from  the  intrusion  of  state  power,  to  the  exist- 
ing condition  of  collectivism  in  iriiich  the  rapidly  multiplying 
functions  of  state  power  are  everywhere  intruding  and  narrow- 
ing the  circle  of  individual  rights.  As  all  the  worid  knows,  it 
was  the  Laudian  persecution  of  the  Puritans  through  the  ma- 
FUsUvl  tltt  chtuery  of  the  State  Church  that  forced  them  to  "  turn  to  tbe 
Jj^*™*"""  New  World  to  redress  the  balance  of  the  Old."  As  the  first  ter- 
rors of  the  persecution  died  down,  there  was  a  lull  for  a  idiile 
in  the  em^^ation.  But  eo  soon  as  the  pressure  of  the  state  de- 
spotism, religious  and  political,  madeitself  felt  again,  the  "godly 
people  in  England  began  to  apprehend  a  special  hand  of  Provi- 
dence in  raising  this  plantation"  in  Massachusetts;  "and  thdr 
hearts  were  generally  stirred  to  come  over."  Despite  the  news 
of  hardships  and  dangers,  as  years  went  by  and  the  contest 
grew  hotter  at  home,  the  number  of  emigrants  rose  fast.  In  a 
nngle  year  three  thousand  new  colonists  arrived  from  England; 
and  between  the  sailing  of  Winthrop's  expedition  and  the 
meetingof  the  Long  Parliament,  that  is,  within  the  space  of  ten 
or  eleven  years,  "  two  hundred  emigrant  ships  had  crossed  the 
Atlantic,  and  twenty  thousand  Englishmen  had  found  a  refuge 
in  the  West."^  Thus  it  was  that  a  lat^  portion  of  the  stern 
and  sturdy  men  who  crossed  the  Atlantic  to  find  homes  in  tlie 
wilderness  were  driven  here  by  a  brutal  intrusion  of  state  powei' 
>  Greco,  Bittory  ef  Ilia  Bn^k  PeopU,  tii,  ijo-ijt. 
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into  that  drde  of  individual  rights  surrounding  the  dtizeo 
wbidi  should  be  free  from  sudi  iotnuion.  The  dread  of  state 
power  thus  bom  was  nurtured  as  time  went  on  by  the  teach- 
ingG  of  a  new  school  of  political  philosophers  that  immediately 
preceded  the  French  Revolution,  which  drew  its  rotson  d^Hre 
from  the  cruelly  oppressive  intruuon  into  the  life  of  every  in- 
dividual of  a  state  power  so  systematized  as  to  be  omnipresent. 
During  the  midnight  period  of  monarchy  that  prevailed  from 
the  sixteenth  century  down  to  the  French  Revolution,  the  1^^ 
r^hts  of  the  individual  were  so  narrowed  and  fettered  by  the 
paternal  power  of  the'  state  in  France,  with  its  banaliUs  and 
stipieurs  justiciers,  that  "the  prying  eye  of  the  Govermnent 
ft^owed  the  butcher  to  the  shambles  and  the  baker  to  the 
oven."  There  "the  peasant  cx>uld  not  cross  the  river  without 
payi:^  to  some  nobleman  a  toll,  nor  take  the  produce  which 
be  raised  to  mar^t  until  he  had  bought  leave  to  do  so,  nor 
consume  what  remained  of  his  grain  till  he  had  sent  it  to  the 
lord's  mill  to  be  ground,  nor  full  his  cloths  on  his  own  works, 
nor  sharpen  his  tot^  at  his  grindstone,  nor  make  oil  or  dder  at 
his  own  press."  *■  Out  trf  the  explosion  caused  by  that  terrible 
system  of  oppression  came  what  may  be  called  the  orgy  of  The  < 
individualism,  immortalized  by  the  broad  generalizatiras  of  the 
French  philosophers  as  to  the  inherent  and  inalienable  rights 
of  man.  The  French  Constitution  of  1793  declared  that  gov- 
ernment 18  instituted  to  secure  to  man  the  free  use  of,  his 
natural  and  inalienable  rights  to  equality,  liberty,  security,  pro- 
perty. Such  paper  constitutions,  invented  by  the  French  as  a 
ineans  of  drawing  a  wide  drcle  around  the  "rights  of  man"  into 
which  the  state  cannot  intnide,  were  rendered  vastly  nKve  ef- 
fective by  the  Amoican  invention,  whereby  the  judidal  power, 
as  an  avenging  angd  with  a  drawn  sword,  can  strike  down  all 
acta  of  the  state  forbidden,  expressly  or  impliedly,  by  their 
terms.  To  those  who  witnessed  the  political  earthquake  whose 
centrewasinFrance,thestateappeared  tobeamonsterasdan-  TVit 
gerous  as  that  of  Frankenstein,  —  a  monster  whose  hands  were  J^^ 
to  be  tied  by  written  constitutions  defining  what  the  dtizen  p^m 
tegatded  as  his  inalienable  rights.  "*^^ 

"Jefferson  bad  returned  from  France  In  1789  wholly  en- 

*  See  tbe  gnU  argument  of  the  Hon.  J6ba  A.   Campbdl  to  the 
Sbugbter-HouK  Caaea,  16  Wall.  36. 
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grossed  by  the  opening  scenes  of  the  French  Revolution,  and 
personally  triumphant  in  the  prospect  of  the  coming  success 
of  the  principles  which  he  had  formulated  in  the  Dedaratioo  of 
Independence.  Very  soon  after  his  return  he  seems  to  have 
become  fixed  in  the  belief  that  the  conflict  between  government 
by  the  people  and  government  of  the  people  was  to  be  trans- 
ferred to  America  also,  and  that  the  Hamilton  SchocJ,  under 
the  guise  of  broad  construction,  was  aiming  at  monaniiy."  * 
Creed  at  Jef-      As  the  Republican  party  of  Jefferson  matured  its  creed,  it  tau^t 
ta«»«p«i*-    ^jje  mass  of  the   population  —  largely  "^[ricultural,  demo- 
cratic, particularist,  devoted  to  the  worship  of  their  separate 
commonwealths,  and  disposed  to  look  upon  the  Central  or  Fed- 
eral Government  very  much  as  they  had  but  recently  locked 
upon  the  King  "  —  that  the  one  tiling  to  be  dreaded   and 
guarded  against  was  state  power  in  any  form  it  might  assume. 
Out  of  such  teachings  came  one  of  the  most  ennobling  and 
strengthening  influences  that  haseverentered  into  our  national 
life.  Just  after  we  had  b^un  to  realize  that  we  were  Ameri- 
cans and  no  longer  merely  Ei^lish  colonists,  we  were  thus 
tai^ht  that  the  law  swept  around  each  citizen  a  ndde  ctrde  of 
individual  rights  into  which  no  government,  state  or  federal, 
iwfirldiulUa     could  intrude  except  at  its  peril.  The  sturdy  individualism  that 
at  MtioiuJ        emei^ed  from  such  a  system  became  the  substructure  of  &  na- 
dMMctei.  tional  character  tiiat  received  its  first  impress  from  the  iso- 

lated conditions  of  life  in  which  it  was  bom.  The  [nofouod 
modifications  that  have  since  occurred  are  the  outcome  of  the 
intercommunication  that  has  drawn  us  nearer  to  each  other 
and  to  the  outer  world.  In  1844  —  just  ^ter  that  force  had 
manifested  itself  in  the  establishment  of  lines  of  swift  ocean 
steamers  to  Europe  and  in  the  ectenGdon  of  railways  into  the 
v/Mit  at  West  —  Emerson  said ;  "We  in  the  Atlantic  States,  by  position, 

have  been  commercial,  and  have  imbibed  easily  an  European 
culture.  Luckily  for  us,  now  that  steam  has  narrowed  the  At- 
lantic to  a  strait,  the  nervous,  rocky  West  is  intrudii^  a  nerw 
and  continental  element  into  the  national  mind,  and  we  shall 
yet  have  an  American  genius.  .  .  .  We  cannot  look  on  the  free- 
dom of  this  country,  in  connection  with  its  youth,  without  a 
presentiment  that  here  shall  laws  and  institutions  exist  on  some 

>  Johiuton,  Ameriean  FeUHcal  History,  1763-1876,  part  i,  pp.  203,  207. 
(Woodbum  ed.). 
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scale  of  proportion  to  the  majeaty  of  Nature.  To  men  legislat- 
ing for  the  area  between  the  two  oceans,  betwixt  the  snows  and 
the  tr(q)ics,  somewhat  of  the  gravity  of  Nature  will  infuse  it- 
lelf  into  the  code."^  There  is  nothing  in  that  brilliant  para- 
graph to  indicate  that  Emerson  foresaw  that  the  mighty  forces 
of  intercommunication  to  which  he  refers,  and  which  had  be- 
gun already  to  draw  the  West  closer  to  the  East,  and  both  to 
the  great  European  world  beyond,  were  soon  to  bring  about 
a  transition  from  the  individualism,  bom  of  the  freedom  and 
isolation  of  our  youth,  to  a  collectivism  through  which  primi- 
tive conditions  have  been  entirely  transformed. 

Even  a  casual  observer  of  existing  conditions  in  our  national  sute  ptma 
Hie  cannot  fsiil  to  perceive  that  we  are  in  the  midst  of  an  age  of  ^^^,^^  "* 
collectivism  in  which  the  functions  of  government,  state  and 
federal,  multiply  as  the  powers  of  the  state  are  invoked  for  the 
imjtection  <rf  the  individual  t^ainst  the  vast  corporate  com- 
binations arrayed  against  him.  State  power,  no  longer  dreaded 
as  a  monster,  is  now  hailed  as  the  only  deliverer  strong  enough 
to  secure  to  the  isolated  individual  that  equality  of  opportun- 
ity supposed  to  be  guaranteed  to  him  by  the  Constitution  and 
the  laws.  The  practical  result  of  the  change  is  that  as  the  func- 
tions of  the  state  multiply,  the  circle  of  individual  rights  that 
once  surrounded  the  individual  as  a  barrier  against  state  in- 
trusion has  been  seriously  narrowed  at  the  invitation  of  the 
individual  himself.  A  profound  jurist  and  phitoeopher  who  has 
lately  undertaken  to  deal  with  the  results  of  this  revolution, 
which  has  changed  and  is  chai^i^  the  oitire  aspect  of  Ameri- 
can society,  says :  "  It  is  no  longer  the  preservation  of  a  strong 
and  independent  individualism  that  is  the  object  of  solicitude. 
It  is  the  creation  of  a  state  of  dependence  of  the  individual  Hepeodmct 
tor  his  safety  on  the  state.  .  .  .  Here,  as  fiiUy  as  in  Europe,  ^'^'^^ 
in  the  view  of  the  optimist  at  least,  orderly  cooperation  is  the  (Utc 
rule  of  social  life  which  modem  legislation  is  seeking  to  en- 
force. It  has  not  waited  for  a  change  in  our  constitutions.  It  is 
content  to  retnterptet  them."  *  Therein  we  are  reminded  that 
the  manufacturer,  who  finds  his  field  of  activity  contracting, 

*  "  The  Young  American,"  lee-  '  Judge  Simeon  E.  Baldwin,  Tlu 

tore  before  tike  Menxntik  Library  NoTTomniCirfUi^IndiMtulRi^Ut, 

Aaaodation,   Boston,  February   7f  hcretofoicquoted,p.  5.  Seealaopp. 

1844-   Works,  i,  369-370-  T~9. 
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cannot  distill  or  brew  inonestateand  cannot  make  a  dgantte' 
in  another;  that  the  employer,  who  could  once  discfaaige  those 
who  did  not  vote  for  tits  candidate,  is  now  punished  by  the  state 
if  he  dares  to  do  so;  that  the  public  official,  who  was  once  free  to 
take  an  active  part  in  politics,  is  subject  to  removal  for  audi 
activity;  that  a  man's  house,  tmce  subject  to  seizure,  after  just 
compensation,  for  the  purposes  c^  government,  may  now  be 
apfwopriated  for  a  band-stand,  a  memorial  site,  a  hospital,  a  xxAr 
U^,  a  free  library ;  *  that  a  farmer,  who  once  could  plant  and  till 
his  land  as  he  would,  is  now  liable  to  have  it  invaded  by  an 
official  who  may  uproot  the  trees  in  his  orchard  and  leave  him 
without  remedy  if  the  state  deems  such  action  necessary  for 
die  public  welfare ;  *  that  the  owner  of  a  wood  lot,  who  was  f<x'- 
merly  free  to  cut  it  when  he  pleased  and  as  he  pleased,  may  now 
be  ordered  by  the  legislature  to  refrain  from  cutting  the  iriiole 
or  a  part  of  the  natural  growth  for  a  period  of  years,  whenever 
such  a  course  is  deemed  to  be  for  the  greatest  good  of  the  great- 
est number;  *  that  the  owner  of  land  Irom  which  comes  cnl  ot 
natural  gas  or  artedan  water  may  be  compelled,  on  the  one  band, 
to  guard  f^ainst  waste,  and  on  the  other  to  refrain  from  in- 
creasing the  natural  flow  to  the  prejudice  of  his  neighbors;* 
that  the  riparian  proprietor  on  streams  not  navigable  may  be 
compelled  in  many  states  to  submit  to  the  floodii^  of  his  lands 
by  others,  to  create  water  power  for  th^n  to  put  to  milling  or 
manufocturing  purposes,  while  his  fishing  rights  may  be  cur- 
tailed or  perhaps  denied  for  years,  in  order  to  r^lenisb  the 
stream  with  more  fish  for  others  to  catch  and  eat;*  that  a  gra- 
23er  or  butcher,  who  could  formerly  use  his  meat  products  as  he 
saw  fit,  may  now  be  punished  as  a  criminal  should  he  use  his 
tallow  to  makea  cheap  substitute  for  butter;  'that  the  man  who 
could  once  educate  his  children  as  he  pleased,  or  not  at  all,  may 

*  loira  Code,  sec.  5006;  Act  of  S.  190;  Manufacturers'  Gaa  Co.  ■> 
Fd>.  3S,  190S,  ni  Indiana;  State  *.  Indiana  Gas  Co.,  155  Ind.  467.  Sinn- 
Lowry,  166  Ind.  373.  77  Nortlwait-  lar  statutes  have  been  uphdd  in  ifr 
era,  738.  ference  totheuwofwatcrfroaiut^ 

*  United  States  v.  Gettyrimrg  mo  wells.  Ex  parte  Elam,  153  CaL, 
RaUway  Co.,  160  U.  S.  668.  91  Pac  St  i. 

■  State  ».  Main,  69  Conn.  33, 36*  *  Freund  on  the  Police  Power, 

37,  3«  L.  R.  A.  673.  sec.  419. 

*  Opinion  of  the  Justicea, — Maine,  *  Powell  KPUm^vania,  127  IT.  S. 
— 69  Atlantic,  636.  678. 

*  Ohio  Oil  Co.  V.  Indiana,  177  U. 
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DOW  be  compelled  by  the  state  to  educate  them  ia  a  certaio 
way;  is  obedience  to  the  state's  command  he  sends  them  to  a 
public  school,  where  it  may  refuse  to  receive  them  unless  they 
are  submitted  to  vacdnatioD,  although  he  may  regard  it  as 
unnecessary  ntiH  dangerous;^  that  the  n»»T>  who  could  oncecon- 
temi^te  marriage,  with  his  free  choice  untrammeled  by  cod- 
siderations  of  personal  health,  may  now  be  forbidden  by  the 
state,  under  heavy  penalties,  frtm  marrying  an  epileptic  or  one 
of  feeble  mind ;  *  that  the  man  whocould  once  dispose  of  his  es- 
tate by  will,  with  few  limitations,  provided  he  was  not  grossly 
unfair  to  his  next  of  kin,  must  now  submit  when  the  state 
demands  a  share  iot  itself,  and  one  that  is  to  be  increaeed  pro- 
gressively with  the  magnitude  of  the  inheritance. 

"The  artificial  person  has  lost  more  even  than  the  natural  ndd  ol  cac- 
person.  Its  field  of  action  is  continually  being  circunucribed ;  J^^^l^*" 
its  manner  of  action  continually  subjected  to  new  limitations. 
.  .  .  The  individual  laborer  has  also  been  often  treated  by  our 
legislators  like  a  ward  incapable  of  protecting  his  own  inter- 
ests. The  number  of  hours  for  which  he  can  agree  to  work  in 
a  day  have  been  cut  down,  and  his  liberty  of  contract  in  many 
other  directions  circumscribed.'  On  the  other  hand,  the  power  ( 
of  the  state  has  often  been  exerted  to  depress  that  of  organized  '*'^' 
labor.  It  has  regulated  and,  imder  some  circumstances,  for- 
bidden strikes.  It  has  forbidden  boycotts.  It  has  forbidden 
(though  it  know  it  not)  comtunations  of  labor  in  different 
states  in  restraint  of  commerce  between  those  states.  But 
there  is  so  time  to  multiply  references  to  a  kind  trf  legisladcMi 
with  which  every  man  before  me  is  familiar,  and  in  shafm^ 
which  many  of  whom  have  had  a  part.  It  is  the  age  of  col-  Tbo  tie  oi 
lectivism.   The  functions  of  the  state  multij^y.  Its  circle  (rf  o"""**"*^ 
activities  expands,  and  the  drcle  of  activities  around  eadi 
private  individual  is  correspondinfi^y  reduced."  '  When  we  see 
how  such   profound   organic  chaises  have  been  wrou^t 
through  the  silent  operation  of  fwoea  that  sweep  swiftly  on 

*  Morris  V.  Columbiu,  loa  Ga.  *  See  N.  Y.  Labor  Law  of  1906; 

"m,  4a  L.  A.  R.  175.  Aa  by  the  People  e.  Willianw  Bngioeering  Co., 

Kentucky  Act  of  March  aa.  1904.  85    NwthcaMern,    1070;    WilUam 

'  3  Howard  on  Matrimonki  In-  Adair  a.    United   States,   October 

Ritudona,  400,  477,  480;  Gould  v.  Term,  1907. 

Gould,  78  CoDD.  343,  61  Atlantic  *  The  Namming  Cirete  cf  IiM- 

604.  Muai  RiiJiIs,  8-9. 
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regardless  of  our  cumbrous  and  impracticable  plan  of  consti- 
tutional amendment,  it  is  hard  to  read,  without  a  smile,  the 
Lccky'imiB-  fcJlowing  mi^piided  observations:  "An  appetite  for  ot^^anic 
«*"'*°""^  chaise  is  one  of  the  worst  diseases  that  can  affect  a  nation. 
All  real  progress,  all  sound  national  development,  must  grow 
out  of  a  stable,  persistent,  natioual  chuactv,  deeply,  influ- 
enced  by  custom  and  precedent  and  old  traditional  revenmoe, 
habitually  aiming  at  the  removal  of  practical  evils  and  the 
attainment  of  practical  advant^es,  rather  than  speculative 
change.  Institutions,  like  trees,  can  never  attain  their  matur- 
ity or  produce  their  proper  frutts  if  their  roots  are  perpetu- 
ally tampered  with.  In  no  single  point  is  the  American 
Constitution  more  incontestably  superior  to  our  own  than  in 
the  provisions  by  which  it  has  so  ^ectually  barred  the  path 
of  organic  change  that  the  appetite  for  such  change  has  almost 
passed  away."  >  No  careful  student  of  the  American  Coostita- 
tion,  who  knows  anything  of  its  history  or  of  its  practical  work- 
ings, could  possibly  have  been  deceived  by  the  fancy  that  or- 
ganic change  has  been  barred  by  our  peculiar  system  of  ammd- 
ment,  or  that  "  the  appetite  for  such  change  "  has  been  lost  by 
a  nation  which,  within  a  century,  has  passed  through  more 
organic  changes  than  any  other  in  history  in  the  same  length 
Gnnriiii  postr  of  time.  If  our  Constitution  really  su£Fered  from  the  lack  of 
growing  power  Mr.  Lecky  has  falsely  attributed  to  it,  it  would 
have  gone  to  wreck  long  ago ;  in  a  process  of  rapid  transition 
it  has  been  aUe  to  survive  only  through  its  marvelous  elas- 
ticity. The  growii^  and  expanding  power  of  the  American 
Constitution  has  proved  itself  to  be  quite  equal  to  that  <A  the 
English.  If  it  has  not  an  omnipotent  Parliament  whose  enact- 
ments can,  at  critical  moments,  cut  it  away  from  the  past,  it 
has  its  own  unique  creation,  the  omnipotent  Supreme  Court, 
which  is  always  at  work  preparing  the  way  for  change  by 
gradually  readjusting  organic  relations. 
In  explaining  the  causes  that  have  brought  about  the  trans- 
'  tion  from  individualism  to  collectivism,  from  a  state  of  things 
to  coliectivin.  in  which  the  individual  lived  practically  free  from  the  intru- 
sion of  state  power  to  a  new  condition  in  which  the  multiply- 
ing functions  of  the  state  are  narrowing  the  circle  of  individual 
rights,  —  Judg:e  Baldwin  has  attempted  to  reduce  them  to 
>  Demoawy  and  Liberty,  1,  153, 154. 
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two.  "The  first  of  these,"  he  saya,  "was  the  Civil  War;  the 
second  was  the  Philosophy  of  Evolution.  The  Civil  War  had 
shown  what  men  massed  tt^ther  in  compact  organization 
could  do;  and  how  little,  in  comparison,  (»uld  be  effected  by 
individual  exertion.  It  had  shown  how  in  every  state  a  p<^t- 
ical  majority  could  be  scattered,  suppressed,  annihilated.  It 
had  shown  that  munitions  and  supplies  such  as  armies  de- 
manded could  only  be  furnished  by  great  combinations  of  capi- 
tal and  labor.  .  .  .As  the  Civil  War  was  drawing  near,  Darwin 
and  Wallace  broi^ht  before  the  world  the  philosophy  of  evolu- 
tion. It  put  the  Creator  of  man  in  a  new  light." '  Complete 
and  exact  as  is  the  picture  drawn  by  this  large  thinker  of  the  re- 
sultsso  far  brought  about  by  the  tran^tiounow  gcnng  on  in  this 
country  from  individualism  to  collectivism,  it  is  impossible  to 
accept  as  adequate  the  causes  to  which  he  traces  the  event.  As 
the  real  causes  are  neither  local  nor  accidental,  they  must  be 
discovered  beneath  a  vast  world-movement  that  now  embraces 
America  as  well  as  Europe.   Their  b^nnings  must  be  found  in  Aworidoare- 


pnnt  with  the  iaventioas  and  technical  improvements,  with 
the  application  of  steam  and  the  rue  of  the  factory  system  in 
England,  towards  the  close  of  the  ag^teenth  century.  Through 
the  results  of  that  industrial  revolution,  which  now  envelops 
the  civilized  world,  large  a^sr^ations  of  capital  have  ao  ap- 
plied the  pressure  of  the  competition  of  the  large  industry  as  to 
crush  out  the  small  capitalist,  and  to  organize  the  working  pro- 
ducers as  an  army  of  drilled  wage-laborers  in  vast  factories 
and  workshops.  Mr.  Bryce,  with  unerrii^  insight,  clearly  per- 
ceived the  effects  of  the  collectivism  that  has  arisen  out  of  that 
world-wide  industrial  revolution  upon  the  individualism  of 
this  country,  at  a  time  when  those  effects  were  not  so  apparent 
as  they  are  to-day.  Twenty-two  years  ^o  he  wrote:  "The  Mr.  Btyce*! 
hundred  years  which  have  passed  since  the  birth  of  the  Repub-  '**"'»'*•'■ 
lie  have,  however,  brought  many  changes  with  them.  Individ- 
ualism is  no  longer  threatened  by  arbitrary  kings,  and  the  ram- 
parte  erected  to  protect  it  from  thdr  attacks  are  useless  and 
Et^ass-grown.  If  any  assaults  are  to  be  feared,  they  will  come 
from  another  quarter.  New  causes  are  at  work  in  the  world 
>  Tht  Narrowint  CireU  ^  ImUMmI  R^Us,  a-3. 
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tending  not  only  to  lengthen  the  anns  of  government,  but  to 
make  its  touch  quicker  and  firmer.  Do  these  causes  operate  in 
America  aa  well  as  Europe?  and  if  so,  does  America,  in  virtue 
of  her  stronger  historical  attachment  to  individualism,  op- 
pose a  more  effective  resistance  to  them?  I  will  mention  a  few 
among  them.  Modem  civilization,  in  becoming  more  complex 
and  refined,  has  become  more  exacting.  It  discerns  nuxe  bene- 
fits which  the  organized  power  of  government  can  secure,  and 
grows  m(He  anxious  to  attain  them.  Men  live  fast,  and  are 
impatient  of  the  slow  worldi^  of  natural  laws.  The  trium[^ 
of  physical  science  have  enlarged  their  desires  for  comfort,  and 
shown  them  how  many  things  may  be  accomplished  by  the 
application  of  collective  skill  and  lai^  funds  which  are  be- 
yond the  reach  of  individual  effort.  .  .  .  Unlimited  oompetiticHi 
seems  to  [ncss  too  hardly  on  the  weak.  The  power  of  groups  of 
men  organized  by  incorporation  as  jcunt-stock  companies,  or 
of  small  knots  of  rich  men  acting  in  combination,  has  developed 
with  unexpected  strength  in  unexpected  ways,  overshadowing 
individuals  and  even  communities,  and  showii^  that  the  very 
freedom  of  association  which  men  sought  to  secure  by  law 
when  they  were  threatened  by  the  violence  of  potentates  may, 
under  the  shelter  of  the  law,  ripen  into  a  new  form  erf  tyranny. 
And  in  some  countries,  of  which  Britain  may  be  tiJcen  as  die 
type,  the  transference  of  poUtical  power  from  the  few  to  the 
many  has  made  them  less  jealous  of  governmental  authority. 
The  government  is  now  their  creature,  their  instrument  —  why 
should  they  fear  to  use  it?  They  may  strip  it  to-morrow  of 
the  pow^  with  which  they  have  dothed  it  to-day.  .  .  .  The 
new  democracies  of  America  are  just  as  ei^er  for  state  inter- 
ference as  the  democracy  of  Britain,  and  try  their  ezperi- 
ments  with  even  more  light-hearted  promptitude.  No  cme 
need  be  surprised  at  this  when  he  reflects  that  the  causes  whidi 
have  been  mentioned  as  telling  on  Europe,  tell  on  tlie  United 
States  with  no  less  force.  Men  are  even  more  eager  than  in 
Europe  to  hasten  on  to  the  ends  they  desre,  even  more  impa- 
tient of  the  delays  which  a  reliance  on  natur^  forces  involves, 
even  more  senutive  to  the  wretdiedness  of  their  fellows,  and 
to  the  mischiefs  which  vice  and  ignorance  breed."*  Tfien,  after 
declaring  that  "  the  Americans  have  no  thefxy  of  the  state  and 
>  Tiu  Jmtriam  CommonmalA  (3d  ed.},  ii,  539-S43. 
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take  a  narrow  view  of  its  functions,"  ^  Mr.  Bryce  proceeds  to 
say  that "  they  have  grown  no  less  accustomed  than  the  En^ish 
to  carry  the  action  of  government  into  ever-widening  fields. 
Economic  theory  did  not  stop  them,  for  practical  men  are  proud 
of  getting  on  without  theory.  The  sentiment  of  individualism 
did  not  stop  them,  because  state  intervention  has  usually  taken 
the  form  of  heli»ng  or  protecting  the  greater  number,  while 
restraining  the  few."' 

And  here  the  fact  should  be  emphasized  that  this  w(Hti-  Anf«Itfiic<Ni> 
tendency  to  lengthen  the  arms  of  government  and  to  extend  ^^  '*''■ 
them  into  ever-widenit^  fi^s  has  of  late  years  so  swelled  the 
volume  of  legidation  diat  the  output  has  been  incomparably 
greater,  not  only  absolutely,  but  in  proportion  to  the  population 
of  the  civilized  nations,  than  in  any  previous  age.  This  country 
is  certainly  contributing  its  full  quota  to  the  general  result. 
The  growth  of  l^islative  buaness  in  Congress  appears  upon 
the  face  of  the  followiag  table,  which  seta  forth  by  decades  the 
total  number  of  bills  introduced  into  the  two  Houses  from 
the  First  Congress  up  to  and  including  the  Sixty-first: — 

BILLS  INTBODUCED* 
Conffm 
Fim 

Tenth 

TwentleUi 

Thirtieth 

Fortieth 

Fiftietb 

Sisty-Gnt 

For  many  years  the  effort  to  lengthen  the  arms  of  state  su-  SnhltctloQ 
pervieion  has  been  stimulated  in  this  country  by  the  imperious  p,„„  ,0  ,t^ 
necessity  for  curbing  the  power  of  groups  of  men  organized  by  oontiaL 

'  In  refutiiiKthat  chargje  from  aa-  an  Impreaaion  u  thia  the  pamag 

other  quarter,  Judgs   Baldwin  haa  tourist,  who    picks    up    the  wrong 

well  taid:  "A  recent  Engliati  writer  book  and  aaka  the  wrong  man  for 

|H.  G.  Wella,  Tin  Fwlvn  in  Amerito,  iaformadon,  might  not  unnaturally 

■53I    has  aaoeited  that  one  great  get.  But  it  belong!  to  a  kng  past 

fault  of  the  typical  American  of  to-  atate    of    things."   The    Narromitf 

day  is  that  be  has  no  sense  of  the  GreU  ef  Indmdiial  AigAb,  5. 

■tate;  no  perception  that  his  own  '  Tie    America*    CommmaMaUk 

pencMial  emi^oyment  and  actividea  (3d  ed.),  ii,  539^-543. 

are  constituents  in  a  laige  collective  *  See  the  author's  article  on  Tl>* 

proceM,  which  affects  other  peojde  Sptoktr  and  ku  Powers  in  the  Nortk 

and  indeed  the  world  forerer.  Such  Ameriean  Baitw  tot  October,  1SS8. 
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incorporation  as  joint-stock  companies,  or  of  small  groups  of 
rich  men  acting  in  combination,  with  such  unexpected  strength 
and  in  such  unexpected  ways  as  to  overshadow  individuals  aud 
even  communities,  thus  demonstrating  that "  the  very  freedtmi 
of  association  which  men  sought  to  secure  by  law  when  they 
were  threatened  by  the  violence  of  potentates  may,  under  the 
shelter  of  the  law,  ripen  into  a  new  form  of  tyraiuy."  The 
greatest  obstacle  in  the  way  of  subjecting  corporate  power  in 
this  country  to  supervisory  state  control  has  arisen  out  td  the 
famous  judgment  delivered  in  1819  in  the  Dartmouth  O^^e 
case,'  in  which  the  actual  controversy  turned  upon  the  ques- 
tion whether  the  charter  of  the  college  was  a  grant  of  pcditical 
power  which  the  state  could  revoke  or  modify  at  pleasure,  or 
a  contract  for  the  security  and  disposition  of  property  be- 
stowed in  trust  for  charitable  purposes.  It  was  held  that  the 
act  of  government,  whether  it  be  an  act  of  the  Crown  or  of  the 
Legislature,  which  creates  a  corporation,  is  a  contract  between 
the  state  and  the  corporation,  and  that  all  the  franchises,  pow- 
eia,  and  benefits  conferred  by  the  charter  become,  when  ac- 
cepted by  the  corporation,  contracts  within  the  constitutional 
clause.  "This  is  plainly  a  contract,"  said  Marshall,  C.  J.,  "to 
which  the  donors,  the  trustees,  and  the  Crown  (to  whose  rights 
and  obligations  New  Hampshire  succeeds)  were  the  original 
parties.  It  is  a  contract  for  the  security  and  disposition  of  [ho- 
perty.  It  is  a  contract  on  the  faith  of  which  real  and  peratnial 
estate  have  been  conveyed  to  thecmporation.  It  is  then  a  con- 
tract within  the  letter  of  the  Constitution  and  within  its  spirit 
also." 

The  first  important  modification  was  made  in  the  case  of 
TTie  Charles  Rivw  Bridge  v.  The  Warren  Bridge*  (1837),  in 
which  it  was  held  that  the  courts  will  insist  upon  the  existence 
of  an  eipress  contract  by  the  state  with  a  corporation,  when 
relief  is  sought  against  subsequent  legislation,  in  order  to  guard 
against  the  evils  flowing  from  too  sweeping  an  abdication  of 
sovereign  powers  byimpUcation.  Despite  Chief  Justice  Waite's 
assertion  in  Stone  v.  Mississippi*  (1880),  that  the  doctrines 
announced  in  the  Dartmouth  College  case  "have  become  so 
imbedded  in  the  jurisprudence  of  the  United  States  as  to  make 

>  Dartmouth  CoUege  »,   Wood-         *  ti  Peten,  430. 
ward,  4  Wheat.  918.  •  101  U.  S.  814. 


..Google 


XIILl  INTERSTATE  (X}MMERCE  413 

tfaem,  to  all  intents  and  purposes,  a  part  of  the  ConstitutiMi  it> 
self,"  the  fact  remains  thatinthatverycaeethe  Court  held  that 
no  legislature  can  curtail  the  rights  of  its  successors  to  tnaks 
such  laws  as  they  may  deem  proper  in  matters  involving  the 
pc^ce  power,  v^ich  extends  to  all  subjec:ts  afiFecting  the  public  PcJice  power 
health  or  the  public  morals.  In  the  words  of  the  Court,  "the  «**!**<'■ 
power  of  governing  is  a  trust  committed  by  the  people  to 
the  government,  no  part  of  which  can  be  granted  away.  The 
people,  in  their  sovereign  capacity,  have  established  their  agen- 
cies for  the  preservation  of  the  public  health  and  the  public 
morals,  and  the  protection  of  public  and  private  rights.  These 
several  agencies  can  govern  according  to  their  discretion,  if 
within  the  scope  of  their  general  authority,  while  in  power,  but 
they  caimot  give  away  or  sell  the  discretion  of  those  that  are  to 
come  after  them,  inrespect  to  matters  the  government  of  which, 
from  the  very  nature  of  things,  must  'vary  with  varying  cir- 
cumstances.' .  .  .  The  contracts  which  the  Constitution  pro- 
tects are  those  that  relate  to  property  rights,  no/ gfnwranwn/a/."  "Property 
Thus  the  protection  of  the  contract  clause  of  the  Constitution  J*"*^  "^  "^ 
was  withdrawn  from  that  large  class  of  contracts  falling  within 
the  domain  of  the  pc^ce  power,  whose  limits  are  continually 
widening  as  the  judicial  mind  percdves  the  necessity  for  such 
an  extenuon.  In  Holden  v.  Hardy,'  the  extent  of  the  police  Hoiden  >. 
poww  was  ably  defined  by  Mr,  Justice  Brown,  who,  after  say-  ^"*' 
ing  that  "this  power,  legitimately  exercised,  can  neither  be 
limited  by  contract  ncH-  bartered  away  by  legislation,"  held 
that  a  state  statute  limiting  the  period  of  employment  of  work- 
tngmen  in  underground  mines,  or  in  the  smelting,  or  reduction 
ac  refining  of  ores  or  metals,  to  eight  hours  per  day  and  making 
its  violation  a  misdemeanor,  is  a  valid  OKrdse  of  the  power 
of  the  state. 

Walter  B^ehot  has  said  that  "  a  constitution  is  a  collection  tiobc  orec 
of  political  means  for  political  ends,  and  if  you  admit  that  any  JJ°jJ^(vIS2, 
part  of  a  constitution  does  no  business,  or  that  a  simpler  ma-  tutfan. 
chine  would  do  equally  well  what  it  does,  you  admit  that  this 
part  of  the  constitution,  however  dignified  or  awful  it  may  be, 
is  nevertheless  in  truth  useless."  *  While  it  cannot  be  said  that 
anypart  of  our  Federal  Constitution  "does  no  business,"  it  can 
be  ailirmed  that  there  are  three  of  its  organs  that  are  now 
>  169  U.  S.  366.  *  Th*  EniUsh  QmsHnmoH,  4-5- 
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dc»i%  so  much  more  than  any  otfaeis  that  each  stands  forth  as 
a  distinct  force  incased  in  a  distinct  and  growing  literature  of 
its  own.  Around  the  first  section  of  the  Fourteenth  Amend- 
ment, by  which  the  centre  of  gravity  of  the  Constitution  was 
shifted,  the  judges  and  text-writers  have  built  up  a  body  at 
learning  whose  essence  has  been  briefly  summarized  already.^ 
Around  the  contract  clause,  which  provides  that  no  state  shall 
pass  any  "  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,"  an  older  literature  has  grown  up  whose  b^Einnin^ 
are  to  be  found  in  the  Dartmouth  CdUtge  case.  Around  the 
third  and  last  force,  known  as  the  commerce  clause,  which  vests 
in  Congress  the  power  "to  r^fulate  ccMnmercewith  foreign  na- 
tions, and  among  the  several  states,  and  with  the  Indian  tribes," 
a  literature  is  developing,  next  to  be  considered,  whose  begin- 
nii^  are  to  be  found  in  the  famous  case  of  Gibbons  o.  Ogdeo,* 
in  which  the  power  of  Congress  to  r^ulate  commerce  was  first 
defined.  It  is  no  exaggeration  to  say  that  the  three  streams  of 
judge-made  law  which  have  been  for  a  loi^  time  llowii^  from 
the  Supreme  Court  into  our  national  life  through  the  channels 
just  described  have  been  and  are  the  unifying  and  systematizing 
f<»^:e9  which  have  made  a  real  national  unity  possible.  Throt^h 
their  redprocal  action  has  been  realized  Marshall's  dream: 
"That  the  United  States  form,  for  many  and  for  most  import- 
ant purposes,  a  ui^le  nation  has  not  yet  been  denied.  In  war 
we  are  one  people.  In  making  peace  we  are  one  people.  In  all 
commercial  relations  we  are  one  and  the  same  people.  In  many 
other  respects  the  American  people  are  one.  And  the  govern- 
ment which  is  alone  capable  of  controlling  and  managing  their 
interests  in  all  these  respects  is  the  government  of  the  Union. 
Iti8ithdrgovemment,and  in  that  character  they  have  no  other. 
America  has  chosen  to  be,  in  many  respects,  and  to  many  pur- 
poses, a  nation;  and  for  all  these  purposes  her  govermnent  is 
complete;  to  all  these  objects  it  is  competent.  The  people  have 
declared  that  in  theexerciseof  all  powers  given  for  these  objects 
It  is  supreme.  It  can,  then,  in  effecting  these  objects.  Inti- 
mately control  all  individuals  or  governments  within  the  Amer- 
ican territory.  The  constitution  and  laws  of  a  state,  eo  far  as 
they  are  repugnant  to  the  Constitution  and  laws  of  the  United 
States,  are  absolutely  void.  These  states  are  constituent  parts 
^  See  above,  p.  348  sq.  '9  Wheaton,  i. 
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of  the  United  States.  They  are  members  of  one  great  empire, 
—  for  some  piupoaea  soverdgn,  for  aome  piupoaea  Bubordtn- 
ate."> 

At  the  proper  place  emphasis  was  given  to  the  fact  that  the  Evt^ntioa  of 
meeting  of  the  Federal  Convention  of  1787  was  the  outcome  of  ^^^^™*™ 
the  meeting  in  the  year  before  of  the  Commercial  Convention 
at  Annapc^,  called  "to  take  into  consideration  the  trade  of 
the  United  States ;  to  examine  the  relative  situation  of  the  trade 
of  said  states;  to  consider  how  far  a  uniform  system  in  their 
ccHnmocial  r^!:ulation8  may  be  necessary  to  their  common  in- 
terestsand  their  permanent  harmony."*  The  two  overshadow- 
ing motives  that  brought  about  the  making  of  the  eristing  Con- 
stitution are  to  be  found  in  the  effort  to  create  a  federal  assem- 
Hy  (i)  with  the  independent  power  to  tax;  (2)  with  the  power 
to  regulate  trade,  fcxeign  and  domestic.  How  perfectly  Charles 
Pinckneyappiedatedthatfactismaiufestfromhisdraft.wliich  Flnctn^drnfL 
Iffovides:  "Article  VI.  The  L^;i8lature  of  the  United  States 
Bfaall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
eidses;  to  regulate  commerce  with  all  nations,  and  amoi^  the 
several  states."   In  the  draft  made  for  use  in  the  Committee  of 
Detail,  Randolph  wrote  among  the  legislative  powers,  "a.  to 
regulate  commerce,"  and  to  that  Rutledge  added  the  words, 
"both  foreign  and  domestick,"  and  later  added,  as  a  marginal 
memorandum,  the  words,  "  Indian  affairs."  The  committee  re- 
puted the  subject  in  the  following  lai^uage: "  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states," 
which  was  approved  by  the  Convention  on  August  16,  without  Acttcnol 
discussion.  When  oa  August  29,  Charles  Pincitney  moved  to  J^^^ 
provide  that  "  no  act  of  the  legislature  for  the  purpose  of  r^^- 
lating  the  commerce  of  the  United  States  with  foreign  powers, 
or  among  the  several  states,"  should  be  passed  without  the 
assent  of  two  thirds '  of  each  House,  the  proposal  was  defeated. 
The  additional  words,  "  and  with  the  Indian  tribes,"  were  not 
added  until  September  4,  on  motion  of  the  Committee  on  Un-  Addltiaul 
fini^ed  Portions.  When  during  the  discussion  on  the  15th,  of  """^S^*-* 
the  prohibition  on  the  states  from  laying  imposts,  tonnage,  etc., 
without  the  consent  of  Congress,  Gouvemeur  Morris  expressed 

*  CtAtta^  «.  Vt^oia,  6  Wbeaton,  *  For  Pinckney's    (peechec,  lee 

afif.  Moore's  American  Ehquetiee,  i,  366, 

.  *  See  above,  p.  165  tg.  367. 
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tbe  oiHrnon  that  the  states  were  not  restrained  by  the  Consti- 
tution from  laying  tonnage  duties,  Madison  said  that  depended 
on  the  extent  of  the  power  to  regulate  commerce,  which  is  a 
"vague  term,  but  seems  to  exclude  this  power  of  the  states."^ 
When  in  1834  the  time  came  for  the  Supreme  Court  to  con- 
Btrue  the  commerce  clause  in  the  famous  case  of  Gibbons  r. 
OgdeUi*  it  appeared  that  Chancellor  Kent  had  granted  an  in- 
junction, sustained  by  New  York's  highest  appellate  court,  re- 
straining  Gibbons  from  navigating  the  Hudson  River  by  steam- 
boats only  licensed  for  the  coasting  trade  under  an  Act  of  Om- 
gress,  on  the  ground  that  he  was  thereby  infringing  the  exclu- 
sive right  granted  by  the  State  of  New  York  to  Robert  Fulton 
and  Livingston,  and  by  them  assigned  to  C^en,  to  nav^ate  all 
the  waters  of  the  state  with  vessels  moved  by  steam.  Thus  it 
came  to  pass  that  on  the  very  threshold  of  this  great  subject 
federal  power,  as  the  representative  of  individualism,  met  the 
potent  outcome  of  the  new  industrialism  which,  with  its  inven- 
tions and  technical  improvements  advanced  by  the  aj^ilica- 
tion  of  steam,  began  to  reach  its  cutminatii^  point  toward  the 
close  of  the  eighteenth  century.  The  claim  in  favor  of  mono- 
poly, backed  by  state  power,  went  down  befme  a  judgment 
holding  that  Congress  had  exclusive  authority  to  regulate  com- 
merce in  all  its  forms,  on  all  the  navigable  waters  of  the  United 
States,  including  bays,  rivers,  and  harbors,  free  from  monopdy, 
restraint,  or  interference  by  state  legislation ;  that  the  term  com- 
merce meant,  not  only  traffic,  but  intercourse;  that  it  tnduded 
navigation;  therefore  the  pow^  to  regulate  commerce  included 
the  power  to  r^ulate  navigation.  It  was  admitted  that  it  did 
not  include  commerce  purely  internal ;  and  the  pcnnt  was  left 
undecided  whether  the  power  of  Congress  to  r^ulate  commerce 
was  exclusive  only  when  eircrcised,  or  whether  a  state  might  ex- 
ercise it  in  the  absence  of  action  by  Congress.  Thus  was  estab- 
lished "diat  freedom  of  commerce  between  the  states,"  which. 


*  Cf.  Me^,  The  GrowA  qf  tta 
Cofaktvtion,  135-138. 

'  9  Wheaton,  I.  Wirt  wrote  to  a 
friend:  "To-morrow  week  wQI  come 
on  tbe  great  Keamboat  qiKstion 
from  New  Y«-k.  Emmett  and  Oak- 
ley on  ooende,  Webater  and  myaelf 
(m  tbe  other.  Comedown  and  hearit. 
Emmett'i  whole  soul  it  in  the  caae, 


and  be  w01  •tretcb  all  his  powen. 
Oakley  ia  aaid  to  be  one  of  the  fint 
logicianB  of  the  age;  as  much  a  Pbo- 
don  as  Emmett  is  a  Themiatodes, 
and  Webster  is  as  ambitious  asCa^. 
He  will  not  be  outdone  by  any  ntaa 
if  it  ia  within  the  compass  of  Ui 
power  to  avoid  it."  Kennedy's  hift 
14  Wirt,  ii,  143, 
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in  the  words  of  Mr.  Justice  Brewer,  "perhaps  more  than  any 
one  thing,  has  wrought  into  the  minds  of  the  people  the  great 
thot^t  of  a  single  controlling  nationality." 

When  in  1837  arose  the  case  of  Brown  v.  Maryland,*  involv-  Brom  f. 
ing  the  regulation  of  foreign  commerce,  and  the  power  of  a  1^^"^ 
state  to  interfere  with  it  through  taxation,  it  was  held  "that 
when  the  importer  has  ao  acted  upon  a  thing  imported  that  it 
has  become  incorporated  and  mixed  up  with  the  mass  of  pro- 
perty in  the  country,  it  has  perhaps  lost  its  distinctive  char- 
acter as  an  import,  and  has  become  subject  to  the  taxing  power 
of  the  state;  but  while  remaining  the  property  of  the  importer 
in  his  warehouse  in  the  original  form  or  package  in  which  it  was 
imported,  a  tax  upon  it  is  too  plainly  a  duty  on  imports  to 
escape  the  prohibition  in  the  Constitution."  In  1847  arose  the  UcaM  own, 
License  cases,*  in  the  first  two  of  which  the  construction  of  the  *^' 
commerce  clause  was  invdved  with  the  question  whether,  in 
the  presence  of  an  Act  of  Ctmgress  authorizing  the  importation 
from  foreign  countries  of  wines  and  spirits,  a  state  might  as- 
sume to  prohibit  or  regulate  their  sale  at  retail;  and  in  the  last 
with  the  question  whether,  in  tiie  absence  of  an  Act  of  Congress 
to  r^ulate  such  importation,  a  state  might  [Hohibit  by  law  the 
Bale  of  liquor  imported  from  another  state.  All  of  the  state 
laws  mider  review  were  held  to  be  constitutional  because  not  in 
conflict  with  any  Act  of  Congress.  In  the  fint  two  cases  Chief 
Justice  Taney  contended  that  the  state  laws  were  so  framed  as 
to  act  upon  the  article  after  it  had  passed  the  line  of  fordgo 
commerce  in  the  hands  of  the  dealer.  In  the  last,  a  diversity 
of  opinion  arose  as  to  the  question  whether,  in  the  absence  of 
an  Act  of  Congress  regulating  commerce  between  the  states,  all 
state  laws  on  the  subject  were  null  and  vcaA.  In  other  words, 
whether  the  mere  grant  of  power  to  Coi^ieas  could  be  con- 
strued  as  an  absolute  prc^ibition  of  the  exercise  of  any  power 
overtheaame  subject  by  the  states.  In  the  opinion  of  the  Chief  OpIdIoii  of 
Justice,  despite  such  a  grant,  "  the  state  may,  nevertheless,  for  ^^^'^ 
the  safety  and  convenience  of  trade,  or  for  the  protection  of  th6 
health  of  its  citizens,  make  regulations  of  commerce  for  its  own 
ports  and  harbors,  and  for  its  own  territory;  and  such  regula- 
tions are  valid,  unless  they  come  in  conflict  with  the  laws  of 

^  la  Wheaton,  419.  Fletcbere.  Rliode  lalond,  Peiioe  t. 

*  Thuriow     s.      MaMochuaetU,      New  Hampshire,  5  Howard,  504. 
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On^ress."  The  decision  in  Peirce  v.  New  Hampehire  was, 
however,  distinctly  ovemiled  in  Ijtasy  v.  Hardin,'  known  as 
the  Original  Package  case,  in  which  it  was  held  that,  as  the 
grant  of  power  to  regulate  commerce  among  the  states  is 
exclu«ve,  "the  states  cannot  ezerdee  that  power  without  the 
assent  of  Congress;  and,  in  the  absence  c^  legislation,  it  is  left 
to  the  courts  to  determine  when  state  action  does  or  does  not 
amount  to  such  exercise,  or,  in  other  words,  what  is  or  is 
not  a  regulation  of  such  commerce."  In  Smith  v.  Turner  and 
PaMCDser  Norris  v.  Boston,  known  as  the  Passenger  cases  *  (1849),  the 

•*"*  '**>■  construction  of  the  conuneroe  claiue  of  the  Constitution  was 
again  involved.  The  precise  question  presented  was  iriiether 
that  clause  was  violated  by  a  law  of  the  State  of  New  York 
imposing  a  tax  upon  the  masters  of  vessels  arriving  from  a 
foreign  port,  for  each  steer^je  passenger  and  each  calnn 
passenger,  and  upon  the  masters  of  coasting  vessels  for  each 
passenger.  The  Court  was  thus  again  called  upon  to  deter- 
mine whether  the  power  to  regulate  commerce  was  vested 
exclusively  in  Congress ;  and  if  so,  i^ether  a  tax  upon  persons 
was  a  regulation  of  commerce.  The  result  was  that  five  judges, 
opposed  by  four,  declared  the  laws  null  and  void,  in  opinions 
which  disclosed  a  marked  conflict  of  view  even  amoi^E  the 
Pidodve  judges  who  united  in  the  prevailing  opinicm.  Such  conflicts 
^^J^  may  now  be  considered  as  removed  by  more  recent  decisions, 
in  which  it  has  been  held  in  substance  that  the  regulation  of 
foreign  commerce  is  exclusively  within  the  control  of  Congress, 
and  that  no  state  can  attempt  its  rq^ulation  even  though  there 
be  no  Act  of  Coi^ress  in  existence  with  which  such  a  r^ula- 
tion  would  conflict.*  In  Cooley  0.  Port  Wardens  *  a  Pennsyl- 
niots  ud  vania  statute  regulating  pilots  and  pilotage,  and  providing  that 
f**"**"-  a  vessel  neglecting  or  refusing  to  take  a  pilot  should  pay  and 

forfeit  certain  sums  to  a  society  for  the  relief  of  pilots,  was  held 
not  to  be  in  conflict  with  the  article  of  the  Federal  Constitu- 
tion prohibitii^  states  from  imposing  imposts  and  duties  (mi 
impcnts,  esports,  and  tcmnage,  because  those  subjects  are  dis- 

>  135  U.  S.  100  C1889).  *  12  Howard,  300:  Huus  v.  New 

»  7  Howard,  383.  York  &  P.  R.  SS.  Co.,  182  U.  S.  393; 

*  W«ba^  St.  L.  &  P.  R.  Cow  f.  Homer  RaiuMtdl  Tianip.  Co. «.  La 

IllincMa,  118  U.  S.  5S7;  Fargo  v.  Compagnie    G£n£nle    Transadan- 

Midiipm,  isi  U.  S.  330;  McOiU  v.  tique,  183  U.  S.  414. 

■(,  i36U.S.na 
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tinct  from  fees  and  charges  for  pilotage,  and  from  the  penal- 
ties by  which  commercial  states  enfon^  their  pilotage  laws.  In 
1877,  the  Supreme  Court,  in  dtii^  and  still  further  develop- 
ing the  {Hindples  announced  in  Gibbons  v.  Ogden  fifty-three 
years  before,  held  in  Pensacola  Tel^.  Co.  v.  Western  Union 
Tel^.  Co.'  that  a  telegraph  company  bears  the  same  relation 
to  commerce  as  a  carrier  of  goods,  and  that  the  powers  of  Con- 
gress are  not  confined  to  the  instrumentalities  of  commerce 
known  of  or  in  use  ii^en  the  Constitution  was  adopted.  "The 
powers  of  Cd^^ress,"  said  the  Court,  "are  not  confined  to  the  Contni  of 
instnunentalities  known  tx  in  use  «4ien  the  Constitution  was  ^^5'*'^ 
adopted,  but  keep  pace  with  the  prepress  oi  the  country." 
In  1887  Mr.  Justice  Bradley,  insummingup  the  cases  on  that 
subject,  said  in  Ldoup  v.  Port  of  Mobile  '  that  "  no  state  has 
the  right  to  lay  a  tax  on  interstatecommerce  in  anyform  what- 
ever by  way  of  duties  laid  on  the  transportation  of  the  subjects 
of  that  commerce,  or  on  the  receipts  derived  from  that  trans- 
portation, or  on  tiie  occupation  or  buaness  of  carryii^;  it  on, 
and  the  reason  is  that  such  taxation  is  a  burden  on  that  com- 
merce, and  amounts  to  a  regulation  of  it  which  beloi^  solely 
to  Congress."  As  a  final  extension,  perhaps,  of  the  doctrine  Fiml 
laid  down  in  The  Genesee  Chief  v.  Fitzhugh  (1851),  it  was  held  J^^ 
in  The  Robert  W.  Parsons  *  (1903),  that  the  Erie  Canal,  juriidlctloo. 
which,  tboi^h  lying  wholly  within  the  State  of  New  York, 
forms  a  part  of  a  continuous  highway  for  interstate  and  fordgn 
commerce  by  connecting  Lake  Erie  with  the  Hudson  River,  is 
a  navigable  water  of  the  United  States  as  contradistinguished 
from  a  navigable  water  of  the  state. 

An  attempt  has  now  been  made  to  outline  the  origin  and  Intentuc 
growth  of  the  mighty  power  vested  in  Congress  to  regulate  ^^^^L 
commerce,  foreign  and  domestic,  down  to  its  enactment  of  "An  Fdinuiiy4. 
Act  to  R^:ulate  Commerce,"  approved  February  4,  1887,  by  "*'■ 
which  the  Interstate  Commerce  Commission  was  created. 
Wien  that  act  was  passed  the  case  of  California  v.  Central 
Pacific  R.  Co.,*  was  pendii^,  in  which  it  was  held  that  "the 
powtf  to  construct,  or  to  authorize  individuals  or  corporations 
to  construct,  national  highways  and  bridges  from  state  to  state, 
is  essential  to  the  complete  control  and  regulation  of  interstate 

'  96  U.  S.  I.  »  191  U.  S.  17. 

»  127  U.  S.  640.  *  la?  U.  S.  I. 
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commerce.  Without  authority  in  Congress  to  establish  and 
maintain  audi  highways  and  bridges,  it  would  be  without  au- 
thority to  r^ulate  one  of  the  most  important  adjuncts  to  com- 
merce. This  power  ia  former  times  was  exerted  to  a  very  lim- 
ited extent,  the  Cumberland  or  National  Road  being  the  most 
notable  instance.  Its  exertion  was  but  little  called  for,  as  com- 
merce was  then  moatiy  conducted  by  water,  and  many  of  our 
statesmen  entertained  doubts  as  to  the  existence  of  the  power 
toestablish  ways  of  communication  by  land.  But  since,  in  con- 
sequence of  the  ecpansion  of  the  country,  the  multiplication  of 
its  products,  and  the  invention  of  railroads  and  locomotion  by 
steam,  land  transportation  has  so  vastiy  increased,  a  sounder 
consideration  of  the  subject  has  prevailed  and  led  to  the  con- 
clusion that  Congress  has  plenary  power  over  the  whole  sub- 
ject. Of  course  the  authority  of  Congress  over  the  territories 
of  the  United  States,  and  its  power  to  grant  franchises  ocer- 
cisable  therein,  are,  and  ever  have  been,  undoubted.  But  the 
wider  power  was  very  freely  exerdsed,  and  much  to  the  gen- 
eral satisfaction,  in  the  creation  of  the  vast  system  of  railroads 
osnnectii^  the  East  with  the  Pacific,  traversing  states  as  well 
as  territories,  and  employing  the  agency  of  the  state  as  well  as 
Right  of  Cod-  federal  corporations."  *  Thus  was  finally  settied  the  rig^t  of 
diMters^^  Congress  to  grant  charters  for  the  construction  of  railroads 
nOiiMdt.  in  any  state  without  its  consent,  a  right  never  asserted  prior  to 
the  Act  to  facilitate  commerdal,  postal,  and  military  commun- 
ication among  the  several  states,  approved  June  15, 1866.*  By 
that  Act  was  greatly  accelerated  the  process  through  which 
commerce,  including  transportation,  has  been  re^K)Iutiomzed 
by  the  establishment  and  rapid  growth  of  inland  facilities  of 
distribution  and  sharpness  of  competition  between  trade 
centres,  incident  to  the  annihilation  of  distance  through  the 
increased  speed  of  trains,  as  well  as  by  the  greatly  increased 
capacity  of  engines  and  cars.  It  was  the  establishment  of  the 
great  railway  systems  of  continuous  lines,  unknown  in  the  first 
decades  of  railway  construction,  that  forced  Congress  in  1887 
to  organize  the  regulating  power  which  down  to  that  time  lay 

>  See  Paoifie  R,  R.  Removal  Qua,  by  E.  A.  Mosdy,  SecieUry  ot  the 

115U.  S.  14-1S.  Interstate  Commerce  C 

■  14  Stat.  66.  See  i4  Study  ^  the  March  33,  1907. 
Power  t^  Uie  Congrett  oner  RaHroads, 
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IvacticaUy  dormant.  In  Texas  &  P.  R.  Co.  e.  Interstate  Com- 
meroeConinus8k)n,'itwaa  held  that  the  Commisuoa  created 
by  the  Act  of  1887  is  a  body  corporate,  with  IsgaX  capacity  to 
be  a  party  [daintifl  or  defendant  in  the  federal  courts;  and  that 
it  may  apply  by  petition  to  the  judicial  power  for  the  enforce- 
ment of  its  orders.  In  definii^  its  jurisdiction  the  Court  said:  JmMictka 
"  Having  thus  included  in  its  scope  the  entire  commeFce  of  the  commerce** 
United  States,  foreign  and  interstate,  and  subjected  to  its  r^-  rntrnnhrim 
ulatbns  all  carries  ei^aged  in  the  transportation  of  passen- 
gers or  property,  by  whatever  instrumentalities  of  shipment 
or  carriage,  the  Act  ivoceeds  to  declare  that  'all  diarges  made 
for  any  service  rendered  or  to  be  rendered  in  the  transporta- 
tion of  passengers  or  property  as  aforesaid,  or  in  connection 
therewitli,  or  for  the  receivii^,  delivering,  storage,  or  handling 
of  such  property,  shall  be  reasonable  and  just,  and  every  un- 
just and  unreasonable  charge  for  such  service  is  prohibited 
and  declared  to  be  unlawful.'  The  significance  of  this  language, 
in  thus  extending  the  judgment  of  the  tribunal  established 
to  enf<Mre  the  provisions  of  the  Act  to  the  entire  aemtx  to  be 
performed  by  carriers,  is  obvious." 

Prior  to  the  Act  of  1887  railroad  traffic  was  r^:ulated  by  PrkvKaab- 
the  rules  of  the  common  ^w  applicable  to  common  carriers.*  taaaiw^ 
In  the  first  case  in  which  the  Act  of  1887  was  construed, 
the  Court  said  that  prior  to  its  enactment  "railway  traffic  in 
this  country  was  regulated  by  the  principles  of  the  common 
law  applicable  to  common  carriers,  which  demaitded  litde 
more  than  that  they  should  carry  for  all  persons  who  ap[^ed, 
in  the  order  in  which  the  goods  were  delivered  at  the  particular 
station,  and  that  their  charges  for  transportation  should  be 
reasonable.  It  was  even  doubted  whether  they  were  bound  to 
make  the  same  charge  to  all  persons  for  the  same  service.  .  .  . 
The  principal  objects  of  the  Interstate  Commerce  Act  were  to  Objictaof  Act 
secure  just  and  reasonable  charges  for  transportation;  to  pro-  J^'^^dSed. 
hibit  unjust  discriminations  in  the  rendition  of  li)»  services 
under  umilar  circumstances  and  conditions;  to  prevent  undue 
or  unreasonable  preferences  to  persons,  corporations,  *x  local- 
ities; to  prohibit  greater  compensation  for  a  shorter  than  for  a 
longer  distance  over  the  same  line ;  and  to  abolish  combinations 
for  the  pooling  of  fre^hts.  It  was  not  designed,  however,  to 
*  l6a  U.  S.  197.  '  Mann  v.  Dlinois,  94  U.  S.  113. 
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prevent  competition  between  different  roads,  or  to  interfere 
with  the  customary  arrangements  made  by  railway  companies 
for  reduced  fares  in  consideration  of  increased  mileage,  where 
such  reduction  did  not  operate  as  an  unjust  discriminaticHi 
gainst  other  persons  traveling  over  the  road.  In  other  words, 
it  was  not  to  ignore  the  principle  that  one  can  sell  at  wholesale 
clie^xr  than  at  retail."  * 

In  Reagan  s.  Farmers'  Loan  and  Trust  Co.,*  it  was  hdd  that 
although  the  formation  of  a  tariff  of  charges  for  transportation 
by  a  common  carrier  is  a  legislative  or  ministerial  rathtf  than 
a  judicial  function,  the  Court  may  decide  whether  or  not  such 
judidal  lo-        rates  are  unjust  and  unreasonable  and  such  as  to  work  a  practi- 
fiied  by"!^    ^  destruction  of  rights  of  property,  and  if  found  so  to  be  may 
litnre  01  coo-    restrain  their  operation;  that  the  fixing  and  enforcement  by  a 
'^"""^  railroad  ooomtission  of  unjust  and  unreasonable  rates  for  trana- 

portatioQ  by  railroad  companies  is  an  unnmstitutional  denial 
of  the  equal  protection  of  the  laws:  that  a  schedule  of  rates 
made  by  railroad  commissioners  being  challenged  as  a  whole, 
the  Court  must  either  condemn  or  sustain  it  asa  whole  and  can* 
not  rearrange  it  or  prepare  a  new  schedule.  In  that  case  the 
Court  said  in  express  terms;  "The  courts  are  not  authorized  to 
revise  or  change  the  body  of  rates  imposed  by  a  l^islature  or  a 
commission;  they  do  not  determine  whether  one  rate  is  pnler- 
abie  to  another,  or  what  undo'  all  circumstances  would  be  fair 
and  reasonable  as  between  the  carriers  and  the  shippers;  they 
do  not  ei^iage  in  any  mere  administrative  work ;  but  still  there 
can  be  no  doubt  of  their  power  and  duty  to  inquire  whether  a 
body  of  rates  prescribed  by  a  legislature  or  a  commission  is  un- 
just and  unreasonable,  and  such  as  to  work  a  practical  destruc* 
tion  to  rights  of  property,  and  if  found  so  to  be,  to  restrain  its 
operation." 
uihtafCon.  After  the  Commieuon  had  undertaken  for  many  years  to 
■^""*  f""  prescribe  rates  for  the  future,  under  the  terms  of  the  c»iginal 
Act,  its  right  to  do  so  was  questioned  in  Interstate  Commerce 
Commisaion  «.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,*  in  which 
case  the  Court  held  that  the  Conunisuon  had  no  such  ri^t. 
"It  will  be  perceived,"  say  the  Court,  "that  in  this  case  the 
Interstate  CtHnmerce  Commission  assumed  the  rig^t  to  pce- 

1  Intentate  Commeite  Com.  e.         •  154  U.  S.  36a. 
Baltimore&O.  R.Cq.,I45U.S.363.         *  167  U.S. 479. 


.y  Google 


XIU.]  INTERSTATE  COMMERCE  433 

Boibe  rules  which  should  contiDl  in  the  future,  and  their 
application  to  the  Court  was  for  a  mandamus  to  compd  the 
companies  to  comply  with  their  decision ;  that  is,  to  abide  by 
thdr  legislative  determination  as  to  the  maximum  rates  to  be 
observed  in  the  future.  Nowhere  in  the  Interstate  Commerce 
Commission  Act  do  we  find  words  similar  to  those  In  the  stat- 
utes referred  to.  .  .  .  The  power,  therefore,  is  not  expressly 
given."  It  was  therefore  held  that  it  will  not  be  presumed 
that  Congress  has  transferred  to  any  administrative  body  the 
power  to  prescribe  a  tariff  of  rates  for  canine  by  a  common 
carrier,  if  that  power  has  to  be  inferred  from  doubtful  and 
uncertain  language;  that  the  incorporation  into  the  Act  of  the 
oommon-law  obligation  restii^  upon  the  carrier  to  maire  all  its 
charges  reasonable  and  just,  and  directing  the  Commission  to 
execute  and  enforce  the  provisions  of  the  Act,  do  not  by  impli- 
cation cany  to  the  Commission  or  invest  it  with  power  to 
exercise  the  legislative  function  of  prescribing  rates  which  shall 
control  in  the  future.  In  a  word,  "it  is  one  thing  to  inquire 
whether  the  rates  which  have  been  charged  and  collected  are 
reasonable,  — that  is  a  judicial  act;  but  an  entirely  different  hujudldt) 
thing  to  prescribe  rates  which  shall  be  charged  in  the  future, —  j»«  no*  !■«'*■ 
1       .       r    .  ,     .  ,.  Unvepoww. 

that  IS  a  legislative  act. 

Finally  the  Court  declared  that  the  important  duties  of  the 
Commission  in  respect  to  railroad  rates  include  the  duty  of  in- 
quiry as  to  the  man^^ement  of  the  business,  with  the  right  to 
compel  complete  and  fuU  information  concerning  it,  and  the 
duty  of  seeing  that  there  is  no  violation  of  the  long  and  short 
haul  clause  of  the  Act,  or  any  prohitnted  discrimination,  rebate, 
or  other  device  to  give  undue  preferences,  and  also  that  the 
publicity  required  by  section  6  is  observed.    It  is  now  firmly 
settled  that  the  Federal  Government  has  exclusive  power  to 
r^ulate  interstate  commerce,  and  that  no  state  can  make  a 
valid  regulation  affecting  interstate  transportation  of  passen- 
gers and  property.  The  freedom  of  such  commerce  from  state  FiwdoH  o( 
control  was  definitelysettled  as  to  the  taxing  power  of  thestate  ^^^|^  ' 
in  the  case  of  die  State  Freight  Tax  in  1873;  *  and  later  in  fromttue 
1887,  in  the  case  of  Robbins  v.  Shelby  County  Taxing  District,*  """^ 
was  declared  the  freedom  of  interstate  commerce  witii  re- 
elect to  the  police  power  of  the  state  to  control  the  liquor 
>  15  Wallace,  33a.  *  130  U.  S.  69}. 
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traffic.  InCovin^oo.etc.,  BridgeCo-D.  I&ntuclcy'itwashdd 

that  an  inteistate  bridge  was  an  instrument  of  interatate  com- 
merce whereon  Congress  alone  posaesaed  the  power  to  enact 
a  uniform  schedule  of  chaiges;  and  the  same  principle  was  ap- 
plied in  holding  invalid  the  dispensary  laws  of  South  Cardina 
regulating  the  sale  of  intoncating  liquors  and  prohibiting  thdr 
importation,' 
Intruute  In  Louisville,  N.  O.  &  T.  R.  Co.  v.  MississipfM,*  the  line  be- 

^°^^?"  tween  interstate  and  intrastate  commerce  was  thus  drawn : "  It 
has  often  been  held  in  this  Court,  that  there  can  be  no  doubt 
about  it,  that  there  is  a  commerce  wholly  within  the  state, 
which  is  not  subject  to  the  constitutional  provision,  and  the 
distinction  between  commerce  among  the  states  and  the  other 
dass  of  commerce  between  the  dtizens  of  a  single  state,  and 
conducted  within  its  limits  ezclu^vely,  is  one  which  has  been 
fully  reo^^nJzed  in  this  Court,  althougji  it  may  not  be  always 
easy,  where  the  lines  of  these  classes  approach  each  other,  to 
distinguish  between  the  one  and  the  other."*  Reference  is  then 
made  to  Stone  v.  Farmers'  Loan  and  Trust  Co.,*  in  which  it  was 
held  that  a  state  has  power  to  limit  railroad  charges  for  trans- 
portation within  its  own  jurisdiction,  unless  restrained  by  con- 
tract, or  the  power  of  Congress  to  regulate  foreign  or  interstate 
commerce;  and  that  the  power  can  only  be  bargained  away,  if 
at  all,  by  words  of  positive  grant,  or  their  equivalent.  It  was 
state  bw  said,  however,  that  "this  power  to  regulate  is  not  a  power  to 
^£^  destroy,  and  limitation  is  not  the  equivalent  of  (xmfiscatiMi. 
Under  [H%tense  of  regulating  fares  and  freights,  the  state  can- 
not require  a  railroad  corporation  to  carry  persons  or  property 
without  reward;  neither  can  it  do  that  which  in  law  amounts 
to  a  taking  of  private  property  for  public  use  without  just  com- 
Extent  of  iti  pensation,  or  without  due  process  of  law."  In  Munn  v.  lUioois, 
poficc  power.  ^  statute  of  that  state  fixing  the  maximum  of  charges  for  the 
storage  of  grain  in  warehouses  in  Chicago  and  other  places  in 
the  state  was  held  to  be  valid,  as  a  mere  common-law  rt^ula- 
tion  of  trade  or  of  business,  not  in  violation  of  the  limitatioiis 
upon  the  l^islative  power  of  the  state  imposed  by  the  Federal 

I  154  U.  S.  304.  *  Tie  E)aiucl  Ball,  10  Wall  557; 

■  Scott  0.  Donald,  165  U.  S.  58;  HaII  p.  De  Cuir,  95  U.  S.  485;  W.  U. 

Vance  v.  Vandercook,  170  U.  S.  439.  Tel.  Co.  t.  Texas,  109  U.  S.  4G0. 

•  133  U.  S.  5S7.  «  116  U.  S.  307. 
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Constitution.  It  was  also  held  that  dtiEenB  must  so  use  their 
property  as  not  to  injure  others;  that  the  regulation  of  the 
price  ot  the  use  of  property  is  not  necessarily  a  deprivation; 
that  property,  such  as  Chici^o  grain  warehouses,  affected  with 
a  public  interest,  is  subject  to  public  r^;ulation;  that  the  l^is- 
lature  is  the  judge  of  the  reasonableness  of  the  regulation  of 
rates  and  charges;  that  it  is  the  judge  of  the  propriety  of  its 
interference;  that  the  regulation  of  Chicago  elevators  is  not 
a  regulation  of  interstate  commerced  In  the  subsequent  case 
of  Chicago,  etc.,  R.  R.  Co.  v.  Minnesota,*  three  of  the  justices 
dissented  on  the  ground  that  the  conclusions  of  the  majiirity 
pactically  overruled  the  case  of  Munn  v.  Illinois.  Mr.  Justice 
Blatchford,  who  delivered  the  opinion  of  the  Court,  said:  "The 
question  of  the  reasonableness  of  a  rate  of  charge  for  transport- 
ation by  a  railroad  company,  involving  as  it  does  the  element 
of  reasonableness,  both  as  regards  the  company  and  as  regards 
the  public,  is  eminently  a  question  for  judicial  investigation, 
requiring  due  process  of  law  for  its  determination."  That 
dictum  of  the  prevailing  opinion  in  the  Minnesota  case  pointed 
the  way  to  further  modifications  in  the  rule  irtiich  Munn  r. 
Illinois  had  established.  The  proposition,  that  the  reasonable- 
ness of  rates  established  is  a  judicial  question,  has  since  been 
approved  and  has  become  the  settled  rule.* 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,*  an  Illinois  statute  estab- 
lishing a  reasonable  maximum  rate  of  charge  for  the  transport- 
ation of  passei^ers  and  freight  on  the  di£Eerent  railroads  of  the 
state  was  held  not  to  conflict  either  with  the  Federal  Coostitu- 
tioa  or  that  of  the  state,  as  railroad  companies  ei^aged  in  a 
public  employment  affectii^  the  public  interest  are  subject  to 
legislative  control  as  to  thdr  rates  of  fare  and  freight,  un- 
less protected  by  their  charters.  An  important  statement  of  po 
the  relation  between  the  police  power  of  a  state  and  the  power  '^ 
of  Coi^ress  to  r^ulate  interstate  commerce  is  contained  in  po> 
Louisville  &  N.  R.  Co.  «.  Kentucky,'  «dierein  it  was  held  that  C° 
the  prohibition  by  a  state  of  the  consolidation  of  parallel  and 
competing  lines  of  railway  is  not  interference  with  the  power  of 

'  94  U.  S.  113.  tentate  Commerce  Com.  v.  Rsflway 

*  134  U.  S.  ^i.  Co.,  167  U.  S.  300. 

*  Reagan  v.  Fanaut'    Loaa   Be  '  94  U.  S.  135. 
Trot  Con^snr,  154  U.  5. 397;  In-  ■  161  U.  S.  677. 
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Consress  over  interstate  commerce;  that  whatever  is  contrary 
to  public  policy,  or  inimical  to  the  public  interest,  is  subject  to 
the  police  power  of  the  state  and  within  I^islative  control, 
in  the  exercise  of  which  the  legislature  is  vested  with  a  lai^ 
discretion,beyondthe  reach  of  judicial  inquiry ,  if  it  ia  exercised 
bona  fide  for  the  protection  of  the  public. 

In  Plessy  v.  Ferguson*  it  was  held  that  the  Thirteenth 
Amendment,  abolishing  slavery  and  invidimtary  servitude,  is 
not  violated  by  a  state  statute  requirii^  separate  accommoda- 
Scpuite  K-      tions  for  white  and  colored  persons  on  railroads;  that  a  state 
no  accoont  u    statute  providing  for  separate  railway  canines  for  the  white 
nee.  and  colored  races  by  railways  carryii^  passengers  in  their 

coaches,  in  the  state,  and  the  assignment  of  passengers  tx) 
coaches  according  to  their  race,  does  not  deprive  a  colored 
person  of  any  right  under  the  Fourteenth  Amendment. 
F«mi>iMa  The  iHivilege  tax  imposed  by  Missisaappi  on  sleeiwng  and 

palace  car  companies  carrying  passengers  from  one  pcHut  to 
another  within  the  state  cannot  be  deemed  an  unconstitutiona] 
regulation  of  commerce.  Hie  company  cannot  complain  (A 
b^ng  taxed  for  the  privilege  of  doii%  a  local  business  which  it 
is  free  to  renounce.*  A  railroad  corporation  largely  engi^ed  io 
interstate  commerce  is  amenable  to  state  regulation  and  taxa- 
tion as  to  any  of  its  service  which  is  wholly  performed  within 
the  state,  and  not  as  a  part  of  interstate  service.*  A  state  tax 
on  the  property  within  the  state  beloi^ng  to  a  foreign  tele- 
graph corporation,  the  vfdue  of  which  was  determined  by  re- 
gardii^  it  as  part  of  a  system  operated  in  other  states,  is  not 
invalid  because  such  corporation  is  ei^c^ed  in  interstate 
business.* 

In  Patapsco  Guano  Co.  e.  North  Carolina  Board  of  Agricul- 
ture,* it  was  held  that  interstate  as  well  as  fore^  commerce  is 
subject  to  state  inspection  laws;  that  such  laws  are  valid  when 
they  act  on  a  subject  before  it  becomes  an  article  of  commerce, 
and  also  when,  although  operating  on  articles  brought  from  one 
state  into  another,  they  provide  for  inspection  in  the  extmae 
of  that  power  of  self-protection  commonly  called  the  police 

«  163  U.  S.  537.  9.  Knight.  192  U.  S.  21. 

■  PuUmanCo.p.AdaiaaiiSQU.S.  *  Western  Unios  Tdegi^  Co. 

430.  «,  MiMouri,  190  U.  S.  413. 

*  New  York  a  rcL  Penn.  R.  Co,  •  171  U.  S.  343. 
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power.  In  Kumniah  «.  Ball,'  it  iraa  held  that  the  statute  of 
Iowa,  providing  that  any  person  who  has  in  his  possession  in 
that  state  any  T^cas  cattlewhich  havenot  been  wintered  north 
shall  be  liable  for  any  dam^es  that  may  accrue  from  allowing 
such  cattle  to  run  at  large,  and  thereby  spreading  the  disease 
known  as  Texas  Fever,  is  not  in  conflict  with  the  paramount 
authority  of  Congress  to  rq^ulate  interstate  commerce. 

In  Grossman  «.  Lunnan,*  it  was  held  that  the  New  York  Pun  food  Kb. 
statute  forbidding  the  sale  of  adulterated  food  and  drugs  is  not 
repugnant  to  the  commerce  clause,  but  is  a  valid  exercise  of 
the  police  power  of  the  state.  Congress  has  not  deprived  the 
states  of  their  police  power  to  legislate  (or  the  prevention  of 
the  sale  of  articles  of  food  so  adulterated  as  to  come  within 
valid  prohibitions  of  the  statute. 

In  Bartemeyer  0.  Iowa,*  it  was  held  that  the  right  to  sell  in-  Uqwx  tnffic. 
toncating  liquors  is  not  one  of  the  pri\dl^;es  and  immunities 
of  a  citizen  of  the  United  States  which,  by  the  Fourteenth 
Amendment,  a  state  is  forbidden  to  abridge ;  and  at  a  little  later 
dayitwasheldinMuglerc.  Kansas*  that  a  state  law  prohibit- 
ing the  manufacture  within  its  limits  of  intoxicating  liquon, 
to  be  sold  and  bartered  for  general  use  as  a  bevera^,  was  not 
necessarily  an  infraction  of  the  CtinstituticNi,  because  the 
Fourteenth  Amendment  does  not  deprive  a  state  of  the  police 
power  to  determine  primarily  what  measures  are  needful  for 
the  protection  of  the  public  morals,  health,  and  safety.  It  was 
held,  however,  in  Bowman  v.  Chicago  &  Northwestern  R.  Co.* 
that  a  provision  of  the  Code  of  Iowa  forbiddii^  any  common 
carrier  to  bring  within  that  state  any  intoxicating  liquors  from 
any  other  state  (V  territory,  without  first  having  the  certificate 
thereiii  required,  is  a  regulation  of  commerce  amoi^  the  states 
and  is  v(»d,  as  repugnant  to  the  Federal  Constitution;  such  a 
statute  is  not  an  inspection  law,  nor  a  quarantine  or  sanitary 
law,  and  is  not  a  legitimate  exercise  of  police  power  by  the  state. 
Mr.JusticeField,in  his  concurring  opinion,  said:  "That  where  JottkeFMd 
the  subject  upon  which  Coi^ress  can  act  under  its  commerctal  "^ 
power  is  local  in  its  nature  or  sphere  of  operation,  such  as  har- 
bor pilotage,  the  improvement  of  harbors,  the  establishment 

»  139  U.  S.  217,  *  123  U.  S.  633. 

■  193  U.  S.  189.  ■  135  U.  S.  463. 

*  18  WaU.  129- 
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of  beacons  and  buoys  to  guide  vessels  in  and  out  of  port,  the 
construction  of  bridges  over  navigable  rivers,  the  erection  of 
wharves,  fuers  and  docks,  and  the  like,  which  can  be  properly 
regulated  only  by  special  provisions  adapted  to  their  localities, 
the  state  can  act  until  Congress  interferes  and  supersedes  its 
authority;  but  wiiere  the  subject  is  national  in  its  character, 
and  admits  and  requires  uniformity  of  r^ulation,  affectii^ 
alike  all  the  states,  such  as  transportation  between  the  states, 
including  the  importation  of  goods  from  one  state  to  another, 
Congress  can  alone  act  upon  it,  and  provide  the  needed  r^u- 
lations.  The  absence  of  any  law  of  Coi^ress  on  the  subject  is 
equivalent  to  its  declaration  that  commerce  in  that  matter 
shall  be  free.  Thus  the  absence  of  regulattons  as  to  interstate 
commerce  with  reference  to  any  particular  subject  is  taken  as 
a  declaration  that  the  importation  of  that  article  into  the  state 
shall  be  unrestricted.  It  is  only  after  the  importation  is  com- 
pleted, and  the  property  is  mingled  with  and  becomes  a  part  of 
the  general  property  of  the  state,  that  its  regulations  can  act 
upon  it,  except  so  far  as  may  be  necessary  to  insure  safety  in 
the  disposition  of  the  import  until  thus  mingled."  That  separ- 
ation'of  the  two  domainswasapproved.as  "doctrine  now  firmly 
Enuptka  established,"  in  Ldsy  v.  Hardin,*  in  which  it  was  held  that  a 
°^°^^  citizen  qf  one  state  has  the  rig^t  to  import  beer  into  another 
state,  and  the  right  to  sell  it  there  in  its  original  packages;  that 
up  to  such  sale  the  state  has  no  power  to  interfere  by  seizure, 
or  any  other  action,  to  prevent  the  importation  and  sale  by  a 
foreign  cm*  non-resident  impcnter;  that  the  right  of  transpcata- 
tioD  of  an  article  of  commerce  from  one  state  to  another  in- 
cludes the  right  of  the  consignee  to  sell  it  in  unbroken  packages 
at  the  place  where  the  transportation  terminates;  that  only 
afterthe  importation  iscompleted  and  the  property  imported  is 
mii^led  with  and  becomes  a  part  of  the  general  propertyof  the 
state  by  a  sale  by  the  importer,  can  state  regulations  act  upon 
it.  That  case  was  approved  in  American  Steel  Co.  v.  Speed,*  in 
which  it  was  held  that  a  state  is  not  precluded  from  tmposiiig 
a  merchants'  tax  upon  a  non-resident  manufacturing  corpMa- 
AtHwtnwnt  ^°^  which  stores  property  received  from  another  state  in  a 
o(  June  IS,  warehouse  and  subsequentlysells  the  same.  In  theAct  toRcg- 
i9ta  ulate  Commerce  as  amended  up  to  June  i8, 1910,  it  is  expressly 

«  135  U.  S.  100.  •  19a  U.  S.  520. 
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provided  "that  the  proviaiona  of  this  Act  shall  not  apply  to 
the  transportation  of  passengers  or  property,  or  to  the  receiv- 
ii^,  delivering,  stor^e,  or  handling  of  property  wholly  within 
one  state  and  not  shipped  to  or  from  a  foreign  country  from 
or  to  any  state  or  territory  as  aforesaid,  nor  shall  they  apply  to 
the  transmission  of  messages  by  telephone,  telegraph,  or  cable 
wliolly  within  one  state  and  not  transmitted  to  or  from  a  for- 
eign country  from  or  to  any  state  or  territory  as  aforesaid." 

Such  is  the  essence  of  the  outcome  of  twenty-three  years  of  l^>ne  »» 
construction  of  the  Interstate  Commerce  Act  of  1887  at  the  tm iTAdot 
hands  of  the  Commission  and  the  federal  courts,  all  of  which  June  is,  1910.  ' 
must  be  considered  in  connection  with  the  amendment  made 
by  Congress  during  that  tentative  period,  so  numerous  that  a 
merecatalt^^ue  of  their  titles  occupies  two  printed  pagesoctavo. 
In  the  light  of  that  experience  Coi^ress  passed  an  Act,  ap- 
proved June  iS,  1910,  entitled,  "An  Act  to  create  a  Commerce 
Court,  and  to  amend  the  Act  entitled  'An  Act  to  regulate 
commerce,'  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  as  heretofore  amended,  and  for  other  purposes." 
Since  that  enactment  the  Interstate  Commerce  Commission  A  (ummur 
has  published  a  brief  compilation  entitled,  "The  Act  to  Regu-  ^  •*■*""*»■ 
late  Commerce  (as  amended),  and  acts  supplementary  thereto: 
Commerce  Court  Act;  Safety  AppUance  Acts;  Act  requiring 
monthly  report  of  accidents;  Arbitration  Act;  Hours  of  Serv- 
ice Act;  Revised  to  July  i,  1910."  In  that  form  we  have  a 
summary  of  the  entire  field  of  activity  to  which  the  work  of  the 
Commission  has  been  so  far  extended.  In  the  Act  of  June  18, 
1910,  there  are  three  new  subject-matters  worthy  of  special 
consideration.  By  section  7  of  that  Act  it  is  provided  "that 
the  provisions  of  this  Act  shall  apply  to  any  corporation  or 
any  person  or  persons  engaged  in  the  transportation  of  oil 
or  other  commodity,  except  water  and  except  natural  or  arti- 
ficial gas,  by  means  of  pipe-lines,  or  partly  by  pipe-lines  and  Ftpe^oe^  tde- 
partly  by  railroad,  or  partly  by  pipe-Unes  and  partiy  by  water,  ^^!!^ 
and  to  telegraph,  telephone,  and  cable  companies  (whether  aOiie  ana- 
wire  or  wireless)  engaged  in  sending  messE^es  from  one  state,  '"""^Jf" 
territory,  or  district  of  the  United  States,  to  any  other  state, 
territory,  or  district  of  the  United  States,  or  to  any  foreign 
country,  who  shall  be  conndered  and  held  to  be  a  ctmmion 
carrier  within  the  meaning  and  purpose  of  this  Act."  By  sec- 
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tion  I  of  the  same  Act  "a  court  of  the  United  States  is  hereby 
created  wtiich  shall  be  known  as  the  Commerce  Court,  and 
^all  have  the  jurisdiction  now  possessed  by  Circuit  Courts  of 
the  United  States  and  the  judges  thereof  over  all  cases  of  the 
following  kinds:  First.  All  cases  for  the  enforcement,  other- 
wise than  by  adjudication  and  collection  of  a  forfeiture  or 
penalty  or  by  the  infliction  of  criminal  punishment,  of  any 
order  of  the  Interstate  Commerce  Commission  other  than  for 
the  payment  of  money.  Second.  Cases  brought  to  enjoin, 
set  aside,  or  suspend  ia  whole  or  in  part  any  order  of  the 
Interstate  Commerce  Commission.  Third.  Such  cases  as  by 
Section  three  of  the  Act  entitled  '  An  Act  to  further  r^ulate 
commerce  with  foreign  nations  and  among  the  states, '  approved 
February  nineteenth,  nineteen  hundred  and  three,  are  au- 
thorized to  be  maintained  in  a  Circuit  Court  of  the  United 
States.  Fourth.  All  such  mandamus  proceedings  as  under  the 
proviaons  of  section  twenty  or  section  twenty-three  of  the 
Act  entitled  'An  Act  to  regulate  commerce,'  approved  Febm- 
aiy  four,  eighteen  hundred  and  eighty-seven,  as  amended,  are 
authorized  to  be  maintained  in  a  Circuit  Court  of  the  United 
States.  Nothii^  contained  in  this  Act  shall  be  construed  as 
enlarging  the  jurisdiction  now  possessed  by  the  Circuit  Courts 
of  the  United  States  or  the  judges  thereof,  that  ia  hereby 
transferred  to  and  vested  in  the  Commerce  Court.  The  jurisdic- 
tion of  the  Commerce  Court  over  cases  of  the  foregoing  classes 
shall  be  exclusive;  but  this  Act  shall  not  affect  the  jurisdiction 
now  possessed  by  any  Circuit  or  District  Court  of  the  United 
States  over  cases  or  proceedings  of  a  kind  not  within  the  above 
enumerated  classes."  By  section  i6  it  is  provided  " that  the 
President  is  hereby  authorized  to  appoint  a  OMnmianon  to 
investigate  questions  pertaining  to  the  issuance  of  stock  and 
bonds  by  railroad  corporations,  subject  to  the  provisions  of 
the  Act  to  r^fulate  commerce,  and  the  power  of  Congress  to 
r^iulate  or  affect  the  same,  and  to  fix  the  compensation  of  tbe 
members  of  such  commissioti." 

As  that  Commission  has  been  appointed,  the  Federal  Gov- 
ernment has  taken  the  first  step  looking  to  its  control  of  rail- 
way capitalization,  a  subject  whose  vastness  will  appear  bxaa 
the  following  statement:  "The  stocks  of  the  roads  of  this  coun- 
try, exclusive  of  switching  and  terminal  roads,  outstanding  in 
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189D,  was  in  round  numbers,  $4^409,658,000,  and  in  1908, 
t7,i7$,3i3J000:  in  the  fonner  year  128,194  P^  ("ulc  of  line, 
and  in  the  latter  year  $33,238  per  mile  of  line.  Their  funded 
debt  outstanding  in  1890  was  $4,574,576,000,  and  in  1908, 
f9<394i333>00O:  per  mile  of  line  in  the  fonner  year  $39,349, 
and  in  the  latter  year  $42,349,  The  interest  that  accrued 
in  the  year  1890  was  $221,499,000,  and  in  the  year  1908, 
1368,295/300:  the  amount  of  interest  that  accrued  in  the  for- 
mer year  per  mile  of  line  was  $1 ,466,000  and  in  the  latter  year 
$1,660,000.  Thus  it  will  be  seen  that  there  has  been  a  steady 
and  rapid  increase  in  the  totals  of  stoclc  and  bond  capitaliza- 
tion, due,  of  course,  in  large  part,  to  additional  mileage,  and 
doubtless  to  some  extent  to  permanent  improvements,  addi- 
tional equipment,  etc. ;  and  that  the  annual  interest  accrued  per 
mile  of  line  in  1908  was  nearly  fifteen  per  cent  in  excess  of  that 
in  1890,  and  more  than  ten  per  cent  in  excess  of  the  interest  ac- 
crued in  1905."'  Those  who  contend  that  federal  control  should  F«denl 
be  extended  over  the  broad  field  of  railroad  finance  say  that  ^  ucoda 
companies  with  established  characters  and  credit  ^ould  not  of  intentate 
be  permitted  in  times  of  prosperity  to  burden  their  properties  "•""'"**• 
with  as  much  increased  liability  as  the  market  will  take,  with- 
out due  r^ard  to  the  purposes  to  which  the  fruits  of  the  addi- 
tional loans  shall  be  applied.  The  rig^t  to  take  away  such  a 
8tandiI^;  temptation  to  exploiters  is  based  upon  the  assump- 
tion that  the  absolute  and  unconditional  control  over  inter- 
state commerce  extends  necessarily  to  all  of  the  agencies  in- 
cident to  it.  When  it  is  actually  asserted,  it  will  no  doubt  be 
resisted  as  unconstitutional,  on  the  ground  that  it  violates  the 
rights  conferred  by  the  state  charters  under  which  most  of  the 
carriers  are  operated.  In  order  to  create  a  class  of  corporationa 
that  will  be  unable  to  set  up  sudi  a  defense,  a  bill  was  intro- 
duced in  the  House  of  Representatives,  on  February  7,  1910, 
entided  "A  Bill  to  provide  forthe  formation  of  corporations  to 
engage  in  interstate  and  international  trade,"  eadi  one  of  Oxpontiom 
whidi  is  to  be  invested  with  a  national  franchise  to  produce  ^jf^^  ^ 
or  manufacture  within  any  state  any  of  the  articles  in  which  iDteni«tloMl 
it  proposes  to  trade,  such  franchises  having  been  heretofore  *"^ 

'  Ttwae  figma  were  taken  from  state  Commerce  CommisHon,  de- 
the  addieM  of  the  Hon.  Judton  C.  livered  before  the  Economic  Gub  of 
Clements,  a  member  of  the  Inter-      Boston,  March  30, 1910. 
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grantedonlyby  the  states.  Whetjier  Congress  can  confer  them 
is  certainly  a  serious  question  involvii^,  in  a  very  difficult  and 
delicate  form,  the  relations  of  the  state  and  federal  govern- 
ments to  each  other.  The  purpose  here  is  amply  to  state  these 
pending  problems,  not  to  solve  them.  That  there  is  a  deter- 
mined purpose  to  extend  federal  control  over  corporations  to 
the  greatest  extent  possible,  regardless  of  the  sources  from 
which  their  diarters  are  drawn,  was  manifested  by  the  Fed- 
eral Corporation  Tax  Law  of  1909,  which  provides  "that every 
corporation  .  .  .  organized  under  the  laws  of  the  United  States, 
or  of  any  state  or  territory  of  the  United  States,  .  .  .  shall  be 
subject  to  pay  annually  a  speciai  tax  with  respect  to  the 
carrying  on,  or  doing  business  by  such  corporation."  The 
advocates  of  the  validity  of  the  tax  rest  its  constitutionality 
mainly  upon  the  proportion  that  it  is  an  excise  tax  on  busi- 
ness similar  to  that  sustained  in  the  case  of  Sprecldes  v. 
McClain,^  while  those  who  oppose  it  contend  that  the  tax  is 
certainly  invalid  because  violative  of  the  fundamental  prin- 
ciple that  neither  state  nor  federal  government  may  tax  one 
of  the  instrumentalities  or  powers  of  the  other,  since  such  tax- 
ation, involving  as  it  does  the  possibility  of  the  destructioQ 
by  one  government  of  those  functions  reserved  exclusively  to 
the  other,  is  violative  of  the  federal  prindf^e  itself.* 

The  same  general  causes  that  compelled  Congress  to  enact 
the  InterstateCommerceActof  1687,  compelled  it  to  enact  the 
Sherman  Anti-Trust  Act  of  July  2, 1890,  which  contains  these 
two  distinct  prohibitions :  — 

Section  i.  Every  contract,  combination,  inthefomi  of  trustor  other- 
vise,  or  cona[»racy,  in  restraint  of  trade  or  commerce  amoi^  the  several 
states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegaL 

Sbction  3.  Every  person  who  shall  monopolize,  or  attempt  to  mono- 
polize, or  combine  or  conspire  with  any  other  peraon  or  persons,  to 
monopolize,  any  part  of  the  trade  or  commerce  among  the  aevenl 
states,  or  with  forrign  nations,  will  be  guilty  of  a  misdemeanor. 

As  early  as  1870  some  of  the  states  attempted  to  prevent 
extortion  throi^h  combinations  to  suppress  compedtion  by 
means  of  constitutional  prohibitioiisdirected  princi[»]ly  against 


»  19a  u.  s.  397- 

■  McCulloch    V.     Maiyluid,    4 
WheaL  316.  A  judgment  hu  just 


been  rendered  sustaining  the  gob- 
■dtutiooality  of  the  Act. 
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diacrinunation  la  fares  and  freights,  vdiile  in  a  few  states  the 
oonaolidation  of  parallel  and  competing  lines  of  railway,  was  for- 
biddeo.i  The  movements  thus  b^^un  in  the  states  gainst  rail- 
road pools  and  discrimination  in  rates  for  transportation  have 
since  crystallized  into  sjmtems  of  statute  lav  directed  against 
restraints  of  trade  generally.  The  warfare  now  being  carried 
on  by  the  j(Mnt  forces  of  the  state  and  federal  governments 
against  monopolies  and  combinations  in  restraint  of  trade  is 
almost  as  old  as  civilization  itself.  As  early  as  A.  D.  483  we  Zeno'iadid 
find  the  Emperor  Zeno  issuing  to  the  Pretorian  Prefect  of  ^^^^^^ 
Constantinople  an  edict  opening  with  this  declaration:  "We  483. 
command  that  no  one  may  presume  to  exercise  a  monopoly 
of  any  kind  of  cloth,  or  of  ^h,  or  of  any  other  thing  serving 
for  food,  or  for  any  other  use,  whatever  its  nature  may  be^ 
either  of  his  own  authority,  or  under  a  rescript  of  an  emperor 
aheady  procured,  or  that  may  hereafter  be  procured,  .  .  . 
nor  may  any  persons  combine  or  agree,  in  unlawful  meetii^, 
that  different  kinds  of  merchandise  may  not  be  sold  at  a  leas 
price  than  they  may  have  agreed  among  themselves."* 

In  England  wefind  from  the  Year-Books,  as  early  as  the  sec-  EutjrEngiU) 
ond  of  Henry  V  (a.  d.  1415),  that  the  rule  that  contracts  which  ^^^^^ 
are  in  restr^unt  of  trade  are  void,  as  against  public  policy,  was  nniiitaftnde^ 
then  settled  law.  The  land  of  a  "trust"  described  in  Zeno's 
edict  became  the  subject  of  legislation  in  England  as  early  as 
the  fifth  and  sixth  of  Edward  VI,  chapter  14,  in  "An  Act 
against  Regraters,  Foretasters,  and  Ingrossers,"  the  crime  of 
r^Tating  in  Old-Ei^lish  law  consisting  "of  buying  or  getting 
into  one's  hands  at  a  fair  or  market  any  provisions,  com,  or 
other  dead  victual,  with  the  intention  of  sellii^  the  same  agaia 
in  the  same  fair  or  market,  or  in  some  other  within  four  miles 
thereof,  at  a  higher  price."  *  That  statute  was  repealed  by 
12  Geoi^  III,  chapter  71,  because  "it  hath  been  found  by  ex- 
p«ience  that  the  restraints  laid  by  several  statutes  upon  the 
dealii^  in  corn,  meal,  flour,  cattle,  and  sundry  other  sorts  of 
victuals,  by  preventing  a  free  trade  in  said  commodities,  have 
a  tendency  to  discourage  the  growth,  and  to  enhance  the  price 

'  See  Spelling  on  Trtutt  and  Mo-  and  first  appeared  in  8  Canadian 

itopoUet,  140.  Law  Tim«t,  399,  300.    See  alio  33 

'  Code,  tv,  59.  The  traoBladon  (A  Am.  L.  Ra.  361. 

thiiedict  is  by  A.  A.  Manh,  Q.  C,  ■  Black,  Lam  IHctionary. 
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of  the  same."  In  the  reign  of  Edward  VI  and  his  immediate 

successors  it  became  pos^ble  to  create  monopolies  not  by  a 
combination  of  individuals  or  companies,  but  by  royal  patents 
whereby  the  soverngn  was  accustomed  to  grant  special  [Hiv- 
ileges  to  his  favorites,  which  constituted  a  practica]  monopoly. 
As  defined  by  Lord  Coke,*  "A  monopoly  is  an  institution  or 
allowance  by  the  King  by  his  grant,  commission,  or  otherwise 
to  any  person  or  persons,  bodies  politic  or  corporate,  or  for  the 
sole  buying,  selling,  making,  working,  or  using  of  anythii^, 
whereby  any  person  or  persons,  bodies  politic  or  corporate,  are 
sought  to  be  restrained  of  any  freedom  or  liberty  that  they 
had  before,  or  hindered  in  their  lawful  trade."  It  was  mono- 
polies of  that  character  which  Elizabeth  granted  with  such  a 
lavish  hand.  "She  granted  her  servants  and  courtiers,"  says 
Hume,*  "patents  for  monopolies,  and  these  patents  they  sold 
to  others,  who  were  thereby  enabled  to  raise  commodities  to 
what  price  they  pleased,  and  who  put  invincible  restraints  upon 
all  commerce,  industry,  and  emulation  in  the  arts."  When 
the  legality  of  such  patents  was  questioned,  they  were  declared 
void  in  i6o3,  in  the  case  of  Darcy  v.  AllaJn.* 

The  position  thus  taken  by  the  Court  was  subsequently  con- 
firmed in  i633by  the  statute  of  21  James  I,  chapter  3,  inwhidi 
itwa3declared"thatall  monopolies  and  all  commisaons,  grants, 
licenses,  charters,  and  letters  patent  heretof<we  made  or  granted 
or  hereafter  to  be  made  or  granted  to  any  person  or  persons, 
bodies  politic  or  corporate  whatsoever,  of  or  for  the  sole  buy- 
ing, selling,  making,  working,  or  using  of  anything  within  this 
realm  or  the  dominion  of  Wales,"  are  altogether  contrary 
to  the  laws  of  the  realm  and  utterly  void,  with  the  exception  of 
patents  for  new  inventions  for  a  limited  period,  and  for  print- 
ing (then  supposed  to  belong  to  the  prerogative  of  the  King), 
and  for  the  preparation  and  manufacture  of  certain  articles  and 
ordnance  intended  for  the  prosecution  of  war.  While  that  anti- 
monopoly  statute  of  James  I  became  basic*  in  the  jurisprudence 
of  the  United  States,  as  one  of  those  applicable  to  the  condition 
of  each  state  in  which  it  was  accepted  as  a  part  of  the  common 

*  3  Inat.  181.  Beach,  lioMOpoUtt  '  See  the  masterful  expoaitioa  (rf 
and  Indiutrial  TYiuti,  4-36.                   Mr.  Justice  Field  in  hia  diwMHing 

*  Hittory  t^  En^and  (Harper'*  opinion  inthe  Slainftter-HouaeCtues, 
ed.).  335-336-  16  Wall.  36. 

■  II  R^.  846, 


..Google 


XniJ  INTERSTATE  COMMERCE  435 

Uv,  the  eariy  Ei^tish  doctrine  on  the  subject  of  monopolies 
was  there  seriously  modified  in  favor  of  the  same.  "At  a  later 
period,  as  modem  improvements  in  machinery  and  manufac- 
tures came  into  use,  and  under  the  influence  of  steam  nav^- 
don  and  railway  transportation,  many  of  the  statutes  against 
monopoUes  were  repealed,  and  the  decisions  of  the  courts  be- 
came more  tolerant  of  combinations  of  capital  in  business  oper- 
ations, corporations  and  joint^tock  companies,  conducting  ltit>lnd|il« 
business  on  a  lai^  scale,  came  to  be  recognized  as  legitimate,  g^j^'° 
and  proper  bu^ness  methods.  Courtsof  equity  were  somewhat 
reluctant  to  conform  thetr  decisions  to  the  statutory  and 
common-law  changes,  but  the  rules  established  at  an  earlier  day 
were  gradually  modified  in  adaptation  to  modem  industrial 
conditions.  The  leading  case  of  the  Mc^;ul  Steamship  Com- 
pany V.  McGregor,*  before  the  English  Court  of  Appeals,  is 
recognized  as  a  tumii^-point  in  the  decisions  of  the  courts. 
It  is  much  more  tolerant  of  'trusts'  than  the  decisions  of  an 
eadier  period."  ' 

When  the  growth  of  great  comt»nations  of  ca^ntal,  arirang  Americu 
out  of  steam  navigation  and  railway  transportation,  and  out  of  f™""  ^*^  „ 
modem  improvements  u  machinery  and  manufactures,  cast  Ed^ 
upon  American  courts  the  duty  of  dealing  anew,  and  upon  a  <io«ri»e- 
larger  scale,  with  trusts  and  monopolies,  instead  of  following 
recent  English  precedents  in  favor  of  "trusts,"  they  deemed 
it  wiser  to  advance  by  falling  bade  upon  the  earlier  and  more 
Etrii^nt  rules  of  the  common  law.  The  Federal  Anti-Trust 
Act  of  1890  and  the  anti-trust  statutes  of  most  of  the  states 
afiiz  severe  penalties  to  a  violation  of  their  temis,  and  in  some 
instances  an  attempt  to  control  the  price  of  any  commodity  or 
to  limit  its  production  is  made  a  criminal  conspiracy.  As  now 
construed,  the  Federal  Anti-Trust  Act  is  supposed  to  indulge 
in  a  sweeping  denundatton  of  "evef^contract,  combination,  in 
the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  among  the  several  states,  or  with  foreign 
nations."  For  seven  years  after  its  passage  the  idea,  evidently  How  Antl- 
entertained  by  its  authora,  seems  to  have  prevailed  that  "  this  ^^^^"^ 
form  of  ianguage  merelydescribed  such  contracts  and  combina-  Iti  uitbon. 

*  L.  R.  33  Q.  B.  Div.  598;  L.  R.  *  Beach,  MonopMea  atid  Indus- 

App.  Cos.  35.  See  Taylor,  Tks  Sci'     trial  Trusts,  15-16. 
tKct  of  Jurisprudence,  542-543. 


..Google 


stmctioQ  ol 
1B97. 


436  THE  AMERICAN  CX>NSTITUTION  ICh. 

ttons  as  were  made  for  the  express  purpose  of  preventii^  com- 
petition  and  thereby  controlling  prices  and  unduly  enhancing 
profits."^  Amarkedchangetookplace,  however,  in  the  languid 
adnuoistraticm  of  the  Act  that  had  prevailed  down  to  that  time 
when  in  1897,  the  Supreme  Court,  adopting  a  literal  construc- 
tion of  the  broad  pFohibitioQ  of  the  Act,  declared,  in  United 
Literal  cMh  States  o.  Trans-Missouri  Freight  Association,*  that  "it  maybe 
that  the  policy  evidenced  by  the  passi^  of  the  Act  itself  will, 
if  carried  out,  result  in  disaster  to  the  roads  and  in  a  failure  to 
secure  the  advantages  sought  from  such  legislation.  Whether 
that  will  be  the  result  or  not  we  do  not  know  and  cannot  pre- 
dict. These  considerations  are,  however,  not  for  ua.  If  the  Act 
ought  to  read  as  contended  for  by  the  defendants,  Congress  is 
the  body  to  amend  it  and  not  this  Court  by  a  process  of  judicial 
legislation  wholly  unjustifiable." 

During  the  Harrison  Administration,  in  the  early  part  of 
which  the  Act  in  question  was  passed,  only  seven  proceedings 
were  commenced  under  it,  —  four  to  dissolve  combinations,  in 
which  only  minor  successes  were  won,  and  three  criminal  pro- 
ceedings, all  of  which  failed.  To  that  unpromising  b^;inning 
was  added  durii^  the  first  Cleveland  Administration  the  de- 
feat in  1895  of  the  Government  in  United  States  0.  E.  C.  Knight 
Co.,'  in  which  it  was  held  that  Congress  did  not  attempt  by  the 
Act  of  July  2,  1890,  to  assert  the  power  to  deal  with  monopoly 
as  such ;  or  to  limit  or  restrict  the  rights  of  corporations  or  citi- 
zens in  the  acquiution,  control,  or  disposition  of  property;  or 
to  regulate  or  prescribe  the  prices  at  which  property  or  the  pro- 
ducts thereof  should  be  sold ;  or  to  make  criminal  the  acts  of  per- 
sons in  the  acquisition  or  control  of  property  which  the  states 
sanctioned  or  permitted ;  that  an  article  is  manufactured  for 
export  to  another  state  does  not  make  it  an  article  of  interstate 
commerce ;  the  intent  of  the  manufacturer  does  not  determine 
when  the  article  belongs  to  commerce;  that  trade  or  commerce 
might  be  indirectly  affected  is  not  enough.  The  primary  pur- 
pose of  the  Act, "  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,"  was  declared  to  be  the  preven- 
*  See  Gilbert  H.  Montague's  arti-  ate,  March  37,  1890;  Senator  Hoar, 
cle  entitled  "The  Defects  of  the  Speech  in  Senate,  April  8,  1890. 
Sherman  Anti-TruK  Law,"  Yale  ■  166  U.  S.  390,  340. 
Lam  Journal,  Dec.,  1909,  p.  i,  dting  *  136  U.  S.  i. 
SenatOT  Edmunda,  Speech  in  Sen- 
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don  of  oinibinationfl,  contracts,  and  conspiracies  to  monopolize 
or  restrain  iateratate  or  international  trade  and  commerce. 

In  referring  to  that  defeat,  in  his  annual  report  for  1895,  the 
Attorney-General  said:  "Combinations  and  monopolies,  there-  Attan^-Gcm- 
(ore,  although  they  may  unlawfully  control  production  and  S^&^^^ 
prices  of  articles  in  general  use,  cannot  be  reached  under  this 
law  merely  because  they  are  combinations  and  monopolies, 
nor  because  they  may  engage  in  interstate  commerce  as  one  of 
the  incidents  of  their  business ' ' ;  and.  in  his  report  of  the  next 
year,  he  added  that  "the  restricted  scope  of  the  provisions  of 
this  law  as  they  had  been  construed  by  the  courts,  especially 
in  the  case  of  United  States  v.  E.  C.  Knight  Co.  (156  U.  S.  i), 
makes  amendment  necessary  if  any  effective  action  is  expected 
from  this  department." '  Until  that  time  the  Act  had  been 
employed  effectively  only  in  the  dissolution  of  oppressive  trade 
agreements,  and  in  the  punishment  of  lawless  combinations  of 
laborers  and  railroad  employees,  charged  with  a  combination 
and  conspiracy  to  bring  about  unlawful  and  forcible  inter- 
ference with  interstate  commerce  and  the  transportation  of 
the  mails.  In  denying  the  petition  for  habeas  corpus,  R£ 
Debs,*  the  Court  said:  "We  enter  into  no  examination  of  the  XtDebt,  1895. 
Act  of  July  2,  1890  (26  Stat,  at  Large,  209),  upon  which  the 
Circuit  Court  relied  mainly  to  sustain  its  jurisdiction.  It  must 
not  be  understood  from  this  that  we  dissent  from  the  conclu- 
nons  of  that  court  in  reference  to  the  scope  of  the  Act,  but  sim- 
ply that  we  prefer  to  rest  our  judgment  on  the  broader  ground 
whichhasbeendi8cu88edinthisopinion,*believii^itof  import- 
ance that  the  principles  underlying  it  should  be  fully  stated 
and  affirmed." 

Such  were  the  conditions  antecedent  to  the  announcement,  Udud  States 
onMarch23, 1897,  of  the  judgment  in  United  States  n.  Trans-  L^"^;^!" 
Missouri  Freight  Association,  in  which  it  was  bluntly  declared 
that  the  judicial  power  would  execute  "  the  policy  evidenced  '**'■ 
by  the  passage  of  the  Act  itself,"  regardless  of  any  possible 
disaster  that  might  result  from  the  enforcement  of  that  policy; 

'  Annual  Report  of  the  Attorney-  en  and  duties  to  be  exetdied  and 

General  of  tbe  United  States,  1896.  discharged  for  the  Beneral  welfare, 

'  15811.8.564(1895).  haaaright  to  apply  to  its  own  courts 

'  That  broader  ground  was  that  for  any  proper  asnstance  in  the  ex- 

"evecy  government,   intrusted    by  erdte  of  the  one  and  the  dischais;e 

thevety  terms  of  its  being  with  pow-  of  the  other." 
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that  if  amendmenta  were  necessary,  Congress  alone  was  com- 
petent to  make  them.  The  outcome  of  the  alarm  that  fol- 
lowed that  chaise  in  the  policy  of  the  Supreme  Court  was  a 
rush  to  consolidation  in  every  branch  of  industry.  As  the  Act, 
strictly  construed,  put  the  stamp  of  nullity  upon  eoery  contract, 
combination,  or  agreement,  in  the  form  of  trust  or  otherwise, 
in  restraint  qf  trade  or  commerce  among  ihe  several  at&Us,  or  vith 
foreign  nations,  the  corporations  resolved  to  abandon  contracts, 
assodationa,  and  loose  combinations  restrainii^  trade  in  the 
siaeie  owoec-     slightest  d^ree,  for  consolidation  under  single  ownoahip  in 
lnecMpoi»-       "holding  corporations."  Thus  came  into  bang  gigantic  "  hold- 
Ucot."  ing  corporations,"  designed  to  concentrate  under  a  angle  con- 

trol power  previously  diffused  among  groups  of  concoiu.  As 
a  specialist  has  recently  stated  it;  "  Before  1897  there  existed 
scarcely  sixty  concerns  that  were  dominant  in  their  respective 
trades.  During  the  next  three  years  one  hundred  and  eighty- 
three  such  corporations  were  oi^anized  —  seventy-nine  in  the 
year  1899  alone  —  with  a  total  capitalization  of  over  four 
billions  of  dollars.  These  enormous  combinations  comprised 
one  seventh  of  the  manufacturing  industry  of  the  United 
States,  one  twentieth  of  the  total  wealth  of  the  nation,  nearly 
twice  the  amount  of  money  in  circulation  in  the  country,  and 
more  than  four  times  the  capitalization  of  all  the  manufactur- 
ing consolidations  thatwere  organized  between  i860  and  1893. 
In  rapid  succession  various  concerns  in  the  steel  business  com- 
bined, until  in  1901  the  United  States  Steel  Corporation  was 
organized  with  a  capitalization  of  one  billion  four  hundred 
million  dollars,  for  the  purpose  of  acquiring  the  stock  of  ten  of 
the  largest  corporations  in  the  world.  The  consolidation  among 
the  railroads  was  still  more  remarkable.  Ninety  per  cent  of  the 
total  railroad  mileage  fell  into  the  control  of  fifty-seven  rail- 
road systems,  which  together  represented  ninety-two  per  cent 
of  the  total  capital  stock  and  ninety-eight  per  cent  of  the  total 
capitalization,  including  stock  and  bonds,  of  all  the  railroads  in 
Sun«nder  o(  the  country." '  The  McKinley  Administration,  which  did  prac- 
t^|!?  tically  nothing  under  the  Act,  surrendered  to  the  new  device 
tkn.  known  as  the ' '  holding  corporation  " ;  and  in  his  report  for  1899, 

the  Attorney-General  said :"  In  all  instances  the  Departmoit  has 

■  G.  H.  Montague's  article,  3,4,      To-day,  ay.  Moody:  MatMialtfIt.R. 
dting  G.  H.  Montague:  Tnuti  rf     and  &>rfanlitm  SeCMfilUt,  tgoo-OQ. 
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been  governed  only  by  a  sincere  desire  to  enforce  the  law  as  it 
exists  and  to  avoid  subjecting  the  Government  to  useless  ex- 
pense and  all  officers  of  the  Govenunent  to  humiliatii^  defeat 
by  bringing  actions  where  there  was  a  clear  want  of  jurisdiction 
under  the  well-defined  limits  of  federal  jurisdiction  so  clearly 
laid  down  by  the  Supreme  Court  in  cases  already  decided." 

President  Roosevelt's  Administration  began  September  14,  KoMwdt 
1901,  end  in  1903  occurred  a  panic  which  focused  the  eyes  of  *^  ^'"^ 
the  public  upon  the  vast  industrial  combinations,  the  vidsu- 
tudes  of  whose  securities  in  the  market,  and  the  effect  of  thdr 
operations  upon  their  competitors,  their  consumers,  and  the 
public  generally,  discredited  the  idea  that  consolidation  in  the 
form  of  merger  was  a  universal  solvent.  In  February,  1903,  five 
hundred  thousand  dollars  were  appropriated  to  be  expended 
in  prosecutions  under  the  Sherman  Anti-Trust  Act  and  the 
InterstateCommerceAct*  by  Attorney-General  Knox,  who  was 
at  once  willing  and  able  to  win.  In  that  year  proceedings  were 
begun  under  the  Act  in  question  against  the  Northern  Secur-  Hntban 
ities Company, a" hcJdii^;  corporation";  and  in  March,  1904,  ^^^™ 
a  judgment  was  rendered  by  the  Supreme  Court  in  which  it  was 
hdd  that  Congress  did  not  exceed  its  power  under  the  com* 
merce  clause  of  the  Constitution  in  enacting  the  statute  in 
question,  declaring  illegal  every  combination  or  conspiracy 
ia  restraint  of  interstate  commerce,  and  forbidding  attempts 
to  monopolize  such  commerce  or  any  part  of  it,  jdthough  such 
statute  is  construed  to  embrace  a  combination  of  stockholders 
of  two  competing  interstate  railway  companies  to  form  a  stock- 
holding corporation  which  should  acquire,  in  exchange  for  its 
own  capital  stock,  a  controlling  interest  in  the  capital  stock  of 
each  of  such  railway  companies.  In  a  word,  the  Court  held  that 
the  Northern  Securities  Company  was  in  violation  of  the  Anti- 
Trust  Act,  and  declared  illegal  all  combinations  in  restraint 
of  trade  effected  through  the  device  of  "  holding  corporations." 
While  concurring  in  the  result,  Mr,  Justice  Brewer  —  who  Joitioe  Bn*. 
was  with  the  majority  of  the  Court  in  United  States  0.  Trans-  ^^^^ 
Missouri  Freight  Association  and  like  cases  that  followed  it  — 
deemed  it  necessary  to  say  that,  still  adhering  to  "the  convic- 
tion that  those  cases  were  rightly  decided,  I  think  that  in  some 
respects  the  reasons  given  for  the  judgments  cannot  be  sus- 
1  Act  of  Februaiy  39. 1903- 
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tained.  Instead  of  holding  that  the  Anti-Tniat  Act  included  all 
contracts,  reasonable  or  unreasonable,  in  restraint  of  inter- 
state trade,  the  ruling  should  have  been  that  the  contracts 
there  presented  were  unreasonable  restraints  of  interstate 
trade,  and  as  such  within  the  scope  of  the  Act.  That  Act,  as 
appears  from  its  title,  was  leveled  only  at  'unlawful  restraints 
and  monopolies.'  Congress  did  not  intend  to  reach  and  de- 
stroy those  minor  contracts  in  partial  restraint  of  trade  which 
the  long  course  of  decisions  at  common  law  had  affirmed  were 
reasonable  and  ought  to  be  upheld.  The  purpose  rather  was 
to  place  a  statutory  prohibition,  with  prescribed  penalties  and 
remedies,  upon  those  contracts  which  were  in  direct  restraint 
of  trade,  unrea8onable,andagainstpublicpoIicy.  .  .  .Further, 
the  genera!  language  of  the  Act  is  also  limited  by  the  power 
which  each  individual  has  to  manage  his  own  property  and  de- 
termine  the  place  and  manner  of  its  investment.  Freedom  of 
action  in  these  respects  is  among  the  inalienable  rights  of  every 
citizen."  That  final  statement  is  the  key  to  the  analysis  of  the 
two  vigorous  dissenting  opinions  prepared  by  Mr.  Justice  White 
and  Mr.  Justice  Holmes.  The  former  rests  upon  the  conten- 
tion that  Congress  has  no  constitutional  authority  to  curtail 
"the  power  which  each  individual  has  to  manf^  his  own  pro- 
perty and  determine  the  place  and  manner  of  its  investment," 
to  the  extent  indicated  in  the  judgment  of  the  Court.  "True, 
the  instrumentalities  of  interstate  commerce,"  says  Mr.  Just- 
ice  White,  "are  subject  to  the  power  to  regulate  commerce, 
and  therefore  such  instrumentalities  when  employed  in  inter- 
state commerce  may  be  regulated  by  Congress  as  to  their  use 
in  such  commerce.  But  this  is  entirely  distinct  from  the  power 
to  regulate  the  acquisition  and  ownership  of  such  instrument- 
alities, and  the  many  forms  of  contracts  from  which  such 
ownership  may  arise.  .  .  .  All  the  rights  of  ownership  in  rail- 
roads belonging  to  corporations  organized  under  the  state  law, 
the  power  to  acquire  the  same,  to  mortgage,  to  foredose  mort- 
gages, to  lease  and  the  contract  relations  concerning  them, 
have,  from  the  foundation,  had  their  sanction  in  the  legislation 
of  the  several  states."  The  latter  rests  upon  the  contention  that 
conceding  the  power  of  Congress,  which  Mr.  Justice  White 
denies,  the  Anti-Trust  Act,  "when  properly  interpreted,  does 
notembracetheacquisitionandownerahipof sudistock."   "In 
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view  of  my  iaterfM^tatfon  of  the  statute,"  aays  Mr.  Justice 
Holmes,  "  I  do  not  go  further  into  the  question  of  the  power  of 
Congress.  That  has  been  dealt  with  by  my  brother  White,  and 
I  concur,  in  the  main,  with  his  views." 

So  disquieting  was  the  effect  of  the  sweeping  victory  of  the  CatnUnukiDt 
Government  in  the  Northern  Securities  Company  Case,  which  ^l^^S«d 
put  outside  of  the  law  a  vast  number  of  industrial  concerns  from  Ukm 
of  the  first  importance,  that  the  Administration  hastened  to  ''^*'"*'- 
assure  the  bu^ness  community  that  it  would  be  used  with 
justice  and  moderation;  that  only  "bad"  trusts  would  be  sin- 
gled out  for  prosecution.   In  his  """"al  message  in  1905  Preu- 
dent  Roosevelt  said :  "  It  is  generally  useless  to  try  to  prohibit 
all  restraint  on  competition,  whether  this  restraint  be  reason- 
able or  unreasonable;  and  where  it  is  not  useless  it  is  generally 
hurtful";  and  in  his  annual  message  in  1906  he  said,  while dis- 
cussii^  the  worldt^  of  the  Anti-Trust  Act:  "The  actual  work- 
iag  of  our  laws  has  shown  that  the  effort  to  prohibit  all  com- 
bioations,  good,  or  bad,  is  noxious  where  it  is  not  ineffective. 
Combination  of  capital,  like  combination  of  labor,  is  a  neces- 
sary elementin  our  presentindustrial  system.   It  is  not  possible 
completely  to  prevent  it;  and  if  it  were  possible,  such  complete 
prevention  would  do  danu^  to  the  body  politic.  ...  It  is 
unfortunate  that  our  present  laws  should  forbid  all  combina- 
tions instead  of  sharply  discriminating  between  those  com- 
binations which  do  good,  and  those  combinations  that  do 
evil."   In  September  of  the  year  last  named,  Judge  Taft,  in  a 
speech  at  Bath,  Maine,  in  describing  the  Anti-Trust  Act,  said: 
"Construed  literally,  this  statute  could  be  used  to  punish  DucErofBt- 
combinations  of  the  most  useful  character,  like  partnerships  ^°'°*'™^ 
and  other  business  arrangements  conceded  by  all  to  be  legiti- 
mate and  proper;  and  the  difficulty  in  its  construction  has 
been  to  draw  a  line  effective  to  suppress  the  real  evil  aimed 
at  by  the  legislature  and  to  furnish  a  proper  and  clear  rule  for 
the  guidance  of  business  men  while  not  interfering  with  Inti- 
mate combinations  which  Congress  has  no  purpose  to  prevent," 
In  opening  his  campaign  at  Columbus,  Ohio,  August  19,  1908, 
Judge  Taft  said:  "I  am  inclined  to  the  ofunion  that  the  time  j 
is  near  at  hand  for  an  amendment  of  the  Anti-Trust  Law,  defin-  ^^J^?^ 
ing  in  great  detail  the  evils  against  which  it  is  aimed  and  mak- 
ii^  clearer  the  distinction  between  lawful  i^reemeots  reason- 
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ably  restrainii^  trade  and  diose  which  are  pernicious  in  their 
effect,  and  particularly  denouncing  the  various  devices  for 
moaopolizing:  trade  which  prosecutions  and  investigations  have 
shown  to  be  used  in  actual  practice.  The  decisions  of  the  courts 
and  the  experience  of  executive  and  prosecuting  officers  make 
the  framing  of  such  a  statute  possible." 

In  the  same  year  the  Circuit  Court  of  Appeals  dedared  the 
CueofAmeri.  American  Tobacco  Company  and  its  alhed  conccms  a  comtMiia- 
Co  T^°"      **""  *°  violation  of  the  Anti-Trust  Act,  Judge  Lacombe  sf^ing 
in  his  o[»mon,*  aitet  quoting  the  terms  of  section  i :  — 

That  dedaradoo,  ambiguous  when  enacted,  is,  as  the  writer  bdievcs, 
no  longer  open  to  constructioa  in  inferior  federal  courts.  Diaregarding 
the  various  dicta  and  following  the  seventl  propodtioDS  which  have  been 
approved  by  succesmve  majorities  of  the  Supreme  Court,  this  language 
is  to  be  construed  as  prohibiting  any  contract  or  combinatioa  whose 
direct  effect  is  to  prevent  the  free  play  of  competition,  and  thus  tend 
to  deprive  the  country  of  the  services  of  any  number  of  indepotdent 
dealers,  however  small.  As  thus  construed,  the  statute  is  revidutionary. 
By  this  it  is  not  intended  to  imply  that  the  construction  is  ioconect. 
When  we  lemember  the  circumstances  under  which  the  Act  was  peaaed, 
the  popular  prejudice  ^lainst  large  ^gregations  of  capital,  and  the  loud 
outcry  against  combinations  which  might  in  one  way  or  another  inter- 
fere to  suppress  or  check  the  full,  free,  and  wholly  unrestrained  com- 
petition vdiich  was  assumed,  rightly  or  wrongly,  to  be  the  very  "life  of 
trade,"  it  would  not  be  surprinng  to  find  that  Congress  had  responded 
to  what  seemed  to  be  the  wish  of  a  large  part,  if  not  all,  of  thecoaunun- 
ity,  and  that  tt  intended  to  secure  such  competition  against  the  opera- 
Act  tenncd  tion  of  the  natural  laws.  The  Act  may  be  termed  revolutionary, 
because  before  its  passage  the  courts  had  recogniied  a  "restraint  of 
trade  "which  was  held  to  be  unfair,  but  permissible,  although  it  operated 
in  some  measure  to  restrict  competition.  By  insensible  d^rees,  under 
the  operation  of  many  causes,  bunness,  manufacturing,  and  tiadii^ 
alike  has  laon  and  more  developed  a  tendency  toward  larger  and  larger 
aggregations  of  capital  and  more  extensive  comtnnation  of  individual 
enterprise.  It  is  contended  that  under  existing  conditioas  in  that  way 
only  can  production  be  increased  and  cheapened,  new  markets  opened 
and  developed,  stability  in  reasonable  prices  secured,  and  industrial 
progress  assured.  But  every  aggregation  of  individuals  or  cmporatfons 
formerly  independent,  immediately  upon  its  formation  terminates  an 
existing  competition;  whether  or  not  some  other  competition  may  sub- 
sequently arise.  The  Act,  as  above  construed,  prohibits  every  contract 
or  combination  in  restraint  of  competition.  Size  is  not  made  the  test. 
Two  individuals,  who  have  been  driving  rival  expras  wagons  between 
villages  in  contiguous  states,  who  enter  into  a  combination  to  join 
forces  and  operate  a  single  line,  restrain  an  existing  competition,  and 
*  United  States  v.  American  Tobacco  Co.,  164  Fed.  700, 701. 
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it  would  seem  to  make  little  difference  whether  they  make  Budi  a  com- 
Uaadoa  more  effective  by  partnerahip  or  not. 

In  jiixtaposition  with  that  view  will  be  placed  a  contrary  Rnlrarby 
view'  recently  expressed  by  an  eminent  jurist  and  practical  Monirett. 
man  of  lai^  affairs,  who,  after  quoting  sections  i  and  3  of  the 
Act  in  question,  declares  that  — 

On  their  face  these  prohibitions  appear  to  enforce  only  eBtablished 
doctrinesof  the  common  law.  Certunlytheydo  not  seem  revolutionary 
or  in  conflict  with  sound  political  and  economic  policies.  However,  an 
idea  has  become  prevalent  that  the  Anti-Trust  Act  has  introduced  into 
die  law  some  novel  doctrine  inconsistent  with  the  successful  conduct  of 
trade.  It  has  been  asserted  that,  if  enforced  consistently,  the  Act  would 
revolutionize  modem  business  methods  and,  by  making  it  impossible  to 
canyon  budness  effectively,  would  check  our  industrial  progress  and  re- 
Etrain  the  trade  and  commerce  whidi  it  was  desgned  to  protect.  In  my  A  popular 
opinion,  this  ia  a  mistake.  It  is  true  that  there  are  dicta  in  some  of  the  enw  uHOed. 
opinions  of  the  Judges  which,  taken  alone,  may  furnish  some  ba«s  for 
these  views  and  thesefears;butthemeredicta  of  Judges  are  not  binding 
as  precedents.  Only  actual  decisions  control  in  future  cases,  and  it  will 
be  found  that,  with  one  exception,  the  actual  deddons  of  the  Supreme 
Court  are  consistent  with  a  harmonious  construction  of  the  Act  which 
would  effect  its  purpose  without  interfering  with  any  business  methods 
that  ever  have  been  regarded  as  lawful  and  proper. 

The  cases  arising  under  the  Anti-Trust  Act  may  be  divided  into  four   Cues  dividBd 
classes,  viz.:  into  four 

1.  Cases  incohing  contracts,  combinations  or  conspiracies  tc  restrain  the 
trade  or  commerce  of  other  persons,  or  of  the  public  generaUy. 

Contracts,  comblnationa  or  conspiracies  by  means  of  physical  force, 
OT  by  means  of  threats  of  damage,  or  boycotting,  to  prevent  other 
persons,  or  the  public  generally,  from  carrying  on  trade  or  commerce, 
are  illegal  at  common  law,  and  it  is  eminently  proper  that  contracts, 
combinations,  or  conspiraciea  of  that  character,  when  in  restraint  of 
interstate  or  international  trade  or  commerce,  should  be  prohibited  by 
U  Act  of  Congress  furnishing  effective  remedies  for  its  enforcement. 

The  Supreme  Court  has  dedded  that  the  first  section  of  the  Anti- 
Tnist  Act  applies  to  contracts,  combinations,  or  consptrades  of  that 
character.  Thus,  in  the  Debs  case  (156  U.  5.  564)  the  Sup>reme  Court  DdMose. 
decided  that  a  combination  or  conspiracy  of  certain  railway  employees 
to  stop  the  operation  of  railways  that  were  highways  of  interstate  com- 
merce was  a  restraint  of  interstate  trade  or  commerce  within  the  mean- 
ing of  the  Act.  The  stoppage  or  obstruction  of  the  h^hways  of  inter- 
state commerce  necessarily  operated  as  a  direct  restraint  cj  the  inter- 
state commerce  of  the  public  generally. 

■  A  paper  entitled  "The  Supreme  the  New  York  Tmea,  October  9, 
Court  and  t&e  And-Tnist  Act,"  in      1910,  by  Mr.  Victor  Moraweta. 
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In  Loewe  t>.  Lawlor  (3o8  U.  S,  374),  somettmes  called  the  Danbury 
Hatters'case,  the  SupremeComt  decided  that  a  combination  or  cons{Mr- 
acy  by  means  of  a  boycott  to  stop  interstate  trade  or  commerce  between 
certain  manufacturers  and  their  cuatomers  was  in  restraint  of  interstate 
trade  or  commerce.  In  this  case  there  was  not,  as  there  was  in  the  Debs 
case,  a  physical  obstruction  of  trade  or  commerce,  but  the  purpose  and 
the  effect  of  the  combination  or  conspiracy  were  to  restrain  other  per- 
sons from  engaging  in  interstate  commerce  by  threatening  damage  to 
their  business  until  certain  demands  of  those  entering  into  the  combina- 
tion or  conspiracy  were  complied  with. 

Interstate  trade  or  commerce  also  may  be  restrained  by  a  contract  or 
combination  operating  as  a  peaceable  trade  boycott,  without  the  uae  of 
force  or  threats  of  dam^e.  In  Montague  v.  Lowry  (193  U.  S.  38),  the 
Supreme  Court  decided  that  the  Anti-Trust  Act  rendered  unlawful  the 
formation  of  an  assodatioa  of  the  manufacturers  of  tiles  throughout 
the  United  States  and  certain  dealers  in  tiles  in  or  near  San  Frandsco, 
under  an  agreement  that  the  manufacturers  would  not  sell  their  pro- 
ducts on  any  terms  to  persons  who  were  not  members  of  the  association 
and  that  the  dealers  who  wer«  members  woidd  not  sell  to  non-members 
except  at  spedlied^rices  that  were  more  than  fifty  per  cent  higher  than 
the  prices  payable  by  members.  .  .  . 

2.  Cases  imolving  contracts  or  combinations  of  public  carriers  to  increase 
the  rales  or  toUs  payable  by  the  public  in  respect  of  inlerslaie  commerce. 

The  railways  are  the  principal  highways  of  interstate  trade  and  com- 
merce. If,  as  it  was  decided  in  the  Debs  case,  a  a>mtnnatioQ  or  con^iir- 
acy  by  physical  force  to  stop  the  operation  of  interstate  railways  would 
be  in  violation  of  the  first  section  of  the  Act  because  in  restraint  of  the 
interstate  commerce  of  the  public,  it  would  seem  to  follow,  for  amilar 
reasons,  that  a  combination  or  conspiracy,  without  resort  to  phyncal 
obstruction,  to  render  the  transaction  of  interstate  commerce  upon  the 
railways  more  difficult  or  more  costly  would  be  in  restraint  of  interstate 
coimnerce  within  the  meaning  of  the  Act.  In  the  Trans-Missouri  Frtjght 
Association  case  (166  U.  S.  290),  and  in  the  Joint  Trafhc  Association 
cases  (171  U.  S.  505, 565, 569),  the  Supreme  Court  held  that  contracts  or 
combinations  among  railway  compaiues  to  maintain  rates  upon  com- 
petitive interstate  traffic  operated  as  a  restraint  of  interstate  trade  or 
commerce.  Itwascontendedthatacombination  to  maintain  rates  upon 
competitive  bunness  could  not  fairly  be  coiuidered  in  restraint  of  com- 
merce unless  the  rates  themselves  were  unreasonable ;  but  the  Court  held 
that,  in  such  a  case,  it  would  not  inquire  into  the  reasonableness  of  tbe 
rates  and  that  the  combination  must  be  deemed  in  restraint  of  com- 
merce because  its  natural  and  direct  effect  was  to  maintain  at  a  higher 
level  than  otherwise  would  prevail  the  rates  payable  by  the  puUic  as 
a  condition  of  carrying  on  interstate  trade  or  commerce. 

These  Traihc  cases  are  not  authority  for  the  doctrine  that  a  contract 
or  comUnation  among  merchants  or  manufacturers  would  constitate 
a  restraint  of  interstate  commerce,  prohibited  by  the  first  section  trf  the 
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Anti-TniBt  Act,  on  the  sole  ground  that  the  effect  of  the  contract  or 
cDmbination  was  to  reetrict  competition  among  the  parties.  Railway 
companies  furnish  the  tratuportation  neceaaary  to  enaUe  the  public  to 
engage  in  interstate  trade  or  commerce.  But  they  are  not  themselves  en- 
gaged in  interstate  trade  or  commerce.  In  the  Traffic  cases  the  stopple 
of  competition  was  in  restraint  of  interstate  commerce  and  unlawful,  not 
because  it  restrained  commerce  of  the  railway  companies  which  made 
the  contracts  or  entered  into  the  combinations,  but  because  its  effect 
vas  to  restrain  the  interstate  commerce  of  the  public  by  imposing  addi- 
tional burdens  upon  this  trade  or  commerce.  As  stated  by  the  Supreme 
Court,  the  natural  and  direct  effect  of  such  contracts  or  combinations 
was  to  maintain  rates  at  a  h^her  level  than  otherwise  would  prevul. 

In  the  Northern  Securities  case  the  Supreme  Court  held  that  a  com-  Holdliig 
lunation  to  acquire  and  to  vest  in  a  holding  company  a  majority  of  the  compulet. 
8tocks  of  two  railway  companies  operating  parallel  and  competing  lines 
that  were  highways  of  interstate  commerce  was  in  restraint  of  interstate 
commerce  within  the  meaning  of  the  first  section  of  the  And-Trust  Act. 
If,  as  decided  in  the  Traffic  cases,  a  combination  among  railway  com- 
panies by  agreement  to  maintain  rates  was  in  restraint  of  interstate 
commerce  within  the  meaning  of  the  Act,  because  the  natural  and  direct 
effect  of  the  combination  was  to  maintain  rates  at  a  higher  level  than 
otherwisewould  prevail,  it  seems  to  follow,  asa  necessary  sequence,  that 
acombina  tton  to  brii^  about  the  same  result  by  uniting  the  ownership  of 
two  parallel  and  competing  interstate  lines  would  otherwise  be  unlaw- 
ful, whether  the  combination  be  in  the  form  of  a  corporation,  an  unin- 
corporated joint-stock  company,  an  ordinary  partnership,  or  a  trust. 

Prior  to  thededsion  of  the  Traffic  cases  there  had  been  many  contracts  Foolii« 
and  combinations  to  maintain  rates  in  respect  of  competitive  traffic,  or  cootncts. 
to  divide  or  to  pool  competitive  traffic;  but  such  agreements  never 
were  regarded  as  practically  enforceable,  and  there  is  little  doubt  that 
even  prior  to  the  passage  of  the  Anti-Trust  Act  they  were  unlawful. 
Whatever  view  may  be  taken  of  the  correctness  of  the  decision  of 
the  Supreme  Court  in  the  Traffic  cases,  their  importance  has  been 
greatly  diminished  by  the  enforcenwnt  of  the  lam  prohibiting  rail- 
way companies  from  granting  secret  rebates  or  from  departing  from 
tbeir  published  rate  schedules. 

It  has  been  contended  that  uniformity  of  rates  upon  competing  lines  NaxalVr  for 
as  to  traffic  between  the  same  points  Is  a  bu^ness  necessity,  and  that  unifmnity  at 
under  the  deduons  in  the  Traffic  cases  the  railway  companies  cannot  "''*' 
lawfully  consult  among  themselves  for  the  purpose  of  establishing  this 
necessary  uniformity  of  rates.  In  the  opinion  of  the  writer  the  Supreme 
Courthasnotdecidedandisnot  likely  to  decide  that  the  Anti-Trust  Act 
prohibits  consultations  among  r^way  officials  for  the  purpose  of  adjust- 
ing their  rate  schedules  and  establishing  uniform  rates  as  to  competitive 
business,  provided  that  the  companies  retain  their  freedom  to  modify 
these  rates  and  do  not  agree  to  maintain  them.  In  the  Traffic  cases  the 
restraint  of  interstate  commerce  did  not  arise  from  the  fact  that  the  rail- 
way companies  had  consulted  each  other  for  the  purpose  of  estabUsh- 


..Google 


446  THE  AMERICAN  CONSTITUTION  \Cs. 

ing  uniform  rates,  but  it  aroee  from  the  fact  that  they  had  entered  into 
agreements  or  combinations  to  maintain  rates  by  preventing  the  several 
companies  from  changing  the  rates  as  so  estaUished. 
3.  Cases  involving  amtracls  or  combinations  that,  without  restraimnc  iMe 
trade  or  eommeree  of  others  and  without  monopoUnng  or  atttmptmg 
to  monopolize  trade  or  commerce,  sim^y  diminish  competition  among 
those  contracting  or  combinint. 
Ctmtimcti  The  Supreme  Court  never  has  decided  that  contracts  or  comtunations 

of  this  character  are  prohibited  by  the  Anti-Trust  Act.  Although  dicta 
may  be  found  in  the  opinions  of  the  Court  which,  taken  without  r^ard 
to  the  context,  might  seun  to  indicate  that  the  Court  considered  that  all 
contracts  and  combinations  restricting  competition  in  any  degree  were 
prohibited  by  the  Anti-Trust  Act,  no  such  (X>ncInNon  can  fairly  be  de- 
duced from  these  opinions  when  conudered  in  their  entirety.  In  some 
of  the  cases  the  Court  held  that  the  contracts  or  combinadons  in  queS' 
tion  were  unlawful  on  the  ground  that  they  were  "in  restraint  of  tmde 
or  commerce,"  and  the  Court  did  not  speci^cally  assign  as  the  ground  of 
its  decision  that  the  effect  or  purpose  of  the  contracts  or  combinations 
was  to  monopolize  a  branch  of  interstate  trade  or  commerce  in  violation 
ofthesecondsectionof  the  Act  1  but  it  is  apparent  that  the  Court  did  not 
proceed  on  the  ground  that  every  restriction  of  competition  would  con- 
stitute a  prohibited  restraint  of  commerce,  without  regard  to  the  degree 
to  which  competition  was  eliminated.  If  the  Court  had  been  of  opinion 
that  every  restriction  of  competition  was  in  violation  of  the  Act,  it  u  not 
likely  that  the  Court  would  have  labored,  as  it  did,  to  show  that  the 
restriction  of  competition  was  carried  to  such  an  extent  as  to  monopolize 
Addyrtom  Pipe  trade  or  commerce.  Thus,  in  the  case  of  the  Addyston  Pipe  Company 
Co.  cue.  (175  U.  S.  21 1)  it  appeared  that  nearly  all  the  manufacturers  of  iroQ  pipe 

within  thirty-six  states  and  territories  had  combined  under  an  agree- 
ment to  apportion  among  the  members  of  the  combination  the  trade  in 
iron  pipe  within  the  prescribed  part  of  the  United  States.  The  purpose 
of  the  combination  was,  by  establishing  a  community  of  interest  among 
the  manufacturers,  to  destroy  competition  among  them  and  to  mono- 
polize for  their  beoe&t  the  trade  in  iron  pipe.  Although  in  its  opinion 
the  Court  referred  to  this  transaction  as  "in  restraint  of  commerce,"  the 
transaction  undoubtedly  constituted  monopolizing  within  the  meaning 
of  the  second  section  of  the  Anti-Trust  Act,  and  if  the  restriction  of  com- 
petition had  not  been  carried  so  far  as  to  constitute  monopoliiing  in  vio- 
latbn  of  the  second  section,  probably  it  would  not  have  been  adjudged 
to  be  illegal.  A  combination,  by  a  partnership  or  otherwise,  to  establi^ 
a  community  of  interest  among  manufacturers  controlling  only  a  minor 
share  of  the  trade  in  iron  pipe  probably  would  not  have  been  condemned. 
As  pointed  out  above,  the  cases  involving  rate  ^reements  among  rail- 
way companies  are  not  authority  for  the  doctrine  that  contracts  or  com- 
binations among  merchants  or  manufacturers  which,  without  mono- 
polizit^  commerce,  simply  restrict  competition  among  those  contracting 
or  combining,  are  in  violation  of  the  Anti-Trust  Act.  The  decisions  ta 
the  railroad  cases  were  based  on  the  ground  that  the  natural  and  direct 
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effect  of  the  contracts  or  oomtnnations  wu  to  restrain  the  trade  or  com- 
merce of  the  public  by  increanng  the  tolls  upon  the  highways  of  inter* 
state  commerce. 

At  common  law,  contracts  and  combinations  of  the  class  now  under  Cotitncti  oat 
CDOsidnation  were  not  unlawful,  with  this  exception:  a  contract  of  an  iuil>wful  &t 
individual  not  to  exerdse  his  craft  or  trade  was  held  tobeunreasonable,  "w>°w"l»'- 
coatrary  to  public  policy,  and  void,  unless  the  contract  was  incidental  to 
carrying  out  some  (air  and  lawful  transaction,  such  as  the  sale  of  a  busi- 
ntts  or  good-will.  This  exception  was  for  the  purpose  of  protecting  the 
personal  liberty  of  individuals,  and  in  considering  the  eHect  of  the  Anti- 
Trust  Act  it  is  not  material.  That  Act  was  not  passed  to  protect  indi- 
riduab  against  the  consequences  of  their  own  acts,  but,  as  indicated  by 
its  title,  was  designed  to  enforce  the  broad  policy  of  protecting  the  trade 
and  commerce  of  the  community  against  unlawful  restraints  and  mono- 
polies. Probably  Congress  would  have  no  constitutional  power  to 
pass  a  law  merely  for  the  regulation  of  private  rights,  by  prohtbidi^ 
individuals  under  criminal  penalties  from  entering  into  mutual  contracts 
or  combinations  restricting  their  own  power  to  engage  in  interstate 
trade  or  commerce. 

Many  contracts  and  combinationa  that  restrict  competition  umply  When  reAkt^ 
among  those  contracting  or  combining  are  necessary  to  the  successful  i^s  <:oDtnct* 
conduct  of  trade  and  commerce,  and  sudi  contracts  and  combinations  ""^''■■v- 
always  have  been  considered  reasonable  and  proper  throughout  the 
dnlized  world.  If  such  contracts  were  prohibited  by  the  Anti-Trust 
Act,  it  would  be  impossible,  without  incurring  civil  and  criminal  liabil- 
ities, to  carry  on  trade  and  commerce  in  the  United  States.  Certainly 
Congress  never  intended  to  destroy  trade  and  commerce  by  an  Act 
entided  "An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies."    .   .    . 

Therefore,  the  first  section  should  be  construed  as  prohibiting  only 
contracts,  combinations,  and  conspiradesto  restrain  the  liberty  or  power 
of  others,  or  of  the  public  generally,  to  carry  on  interstate  and  inter- 
national commerce  freely  and  without  hindrance.  The  second  section 
should  be  construed  as  dealing  with  the  subject  of  competition  and  as 
prohibiting  contracts,  combinations,  or  conspiracies  to  destroy  competi- 
tion to  such  an  extent  as  to  constitute  monopolizii^  as  hereafter  defined. 

4.  Cates  involving  attempts  to  monopoHte,  or  combinations  or  cmupiraciea 
to  mtmopoliie  any  part  of  interstate  or  international  trade  or  commerce. 
In  construing  and  enforcing  the  Anti-Trust  Act  the  pnindpal  difficulty  Metrntog  of 
is  to  determine  the  precise  meaning  of  the  words  "to  monopolize"  as   the«or(b''to 
used  in  the  second  section  of  the  Act.  The  question  is  not  whether  Indus-  '  "~" 

trial  monopolies  are  harmful  or  beneficial  Xo  the  community,  or  whether 
the  Anti-Trust  Act  embodies  a  sound  economic  or  governmental  policy. 
Judges  cannot  properly  allow  themselves  to  be  influenced  by  their  own 
views  upon  questions  of  political  economy  or  of  state  policy.  It  is  their 
duty  to  give  effect  to  die  will  of  the  legislature  as  declared  in  the 
statutes. 
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No  more  comprehensive  or  scientific  statement  than  the  fore- 
going has  so  far  been  made  of  the  problem  of  problems  that 
reaches  down  ]to  the  very  roots  of  our  national  life  as  It  now 
exists.  Iliat  problem  ts  the  outcome  of  the  mighty  transitioa 
that  has  taken  pUice  from  individuahsm  to  (sllectivism.  As 
stated  heretofore  in  the  words  of  another:  "The  power  of 
groups  of  men  organized  by  incorporation  as  joint-stock  com- 
panies, or  of  small  knots  of  rich  men  acting  in  combination,  has 
developed  with  unexpected  strength  in  unexpected  ways,  over- 
shadowing individuals  and  even  communities,  and  showing 
that  the  very  freedom  of  association  which  men  sou^t  to 
secure  by  law  when  they  were  threatened  by  the  violence  of 
potentates  may  under  the  shelter  of  the  law  ripen  into  a  new 
form  of  tyranny."  As  that  new  form  of  tyranny  has  devel- 
oped, there  has  been  a  corresponding  and  coimteracting  devel- 
opment in  state  power,  resulting  in  what  Judge  Baldwin  has 
happily  termed  "the  narrowing  drcle  of  individual  rights." 
As  stated  already,  the  new  conditions  which  have  driven  the 
individual  to  depend  as  never  before  for  safety  upon  state 
power  have  compelled  that  power  to  assert  as  never  before  its 
sovereign  right  to  curtail  the  personal  and  property  rights 
of  all  persons,  natural  and  artificial,  when  the  public  welfare 
is  involved.  If  in  1895,  when  the  Supreme  Court  rendered  its 
judgment  in  United  States  v.  Knight  Co.,  generally  known 
as  the  "Sugar  Trust  case,"  it  had  been  more  thoroughly  im- 
pressed with  the  fact  that  the  results  of  the  silent  revoluticm 
that  has  taken  place  must  now  find  expression  through  judge- 
made  law,  a  different  conclusion  would,  no  doubt,  have  been 
reached.  Mr.  Justice  Harlan  foreshadowed  all  that  was  to 
come  when,  in  his  dissentii^  opinion  in  that  casei  he  said: 
"This  view  of  the  scope  of  the  Act  leaves  the  public,  so  far  as 
national  power  is  concerned,  entirely  at  the  mercy  of  combina- 
tions which  arbitrarily  control  the  prices  of  articles  purchased 
to  be  transported  from  one  state  to  another.  I  cannot  assent 
to  that  view.  In  my  judgment,  the  General  Government  is  not 
placed  by  the  Constitution  in  such  a  condition  of  helplessness 
that  it  must  fold  its  arms  and  remain  inactive  while  capital 
combines,  under  the  name  of  a  corporation,  to  destroy  com- 
petition, not  in  one  state  only,  but  throughout  the  entire  coun- 
try, in  the  buying  and  selhng  of  articles — especially  the  neces- 
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saries  of  life  -^  that  go  into  (XHOunerce  among  the  states.  .  .  . 
To  the  General  Govenunent  has  been  committed  the  control  of 
conunercial  intercourse  among  the  states,  to  the  end  that  it  may 
be  free  at  all  times  from  any  restraints  except  such  as  Congress 
may  impose  or  permit  for  the  benefit  of  the  whole  country. 
The  common  government  of  all  the  people  is  the  only  one  that 
can  adequately  deal  with  a  matter  which  directly  and  imper- 
iously  affects  the  entire  commerce  of  the  country,  which  con- 
cerns equally  all  the  people  of  the  Union,  and  which,  it  must  be 
confessed,  caimot  be  adequately  controlled  by  any  one  state." 
In  1897  that  larger  conception  influenced  the  judgment  ren- 
dered in  United  States  v.  Trans-Missouri  Freight  Association, 
and  in  1904  it  found  full  expression  in  the  Northern  Securities 
Company  case. 

From  the  higher  point  of  view  thus  attained,  the  Supreme  How  Ow  finei 
Court  is  now  in  a  position  to  solve,  by  the  refined  methods  of  £^^r|^b^ 
judge-made  law,  a  complex  and  far-reaching  problem  that  can  uivcd. 
hardly  be  dealt  with  successfully  through  the  coarser  methods 
of  statutory  legislation.  If  an  attempt  should  be  made  so  to 
amend  the  Act  in  question  as  to  make  clearer  the  distinction 
between  lawful  agreements  reasonably  restraining  trade  and 
those  which  are  pernicious  la  their  effect,  a  fresh  appeal  to  the 
courts  for  construction  would  be  the  only  practical  outcome. 
If  the  histories  of  Roman  and  English  law  prove  anything  TcwMisiot 
clearly,  it  is  the  fact  that  as  therelations  of  advancing  societies  ^^J?^ 
become  more  complex  it  is  the  trained  hand  of  the  jurisconsult 
rather  than  that  of  the  legislator  that  must  solve  the  finer  pro- 
blems that  arise  out  of  them.  No  more  difficult  problems  were 
ever  presented  to  a  judicial  tribunal  than  those  now  pending 
before  the  Su[>reme  Court  of  the  United  States,  fmiblems  that 
are  the  outcome  of  a  transition  from  individualism  to  collectiv- 
ism in  a  complex  society  governed  by  the  most  nicely  balanced 
of  all  constitutions.  The  supreme  control  of  the  nation  must 
be  asserted  over  interstate  and  international  trade,  including 
all  of  its  instrumentalities,  without  too  great  an  abridgment 
of  individual  rights  under  the  state  constitutions.  Such  pro- 
blems can  only  be  solved  tentatively  bit  by  bit,  in  the  light  of  ex- 
perience. No  attempt  should  be  made  to  give  to  that  part  of 
the  Act  declaring  illegal  "every  contract,  combination,  in  the 
form  of  trust  <x  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
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commerce  among  the  several  states,  or  with  foragn  nations," 
a  too  literal  orstrained  coostnictioii.  The  Act  doesnotattempt 
to  pn^bit  contracts  or  combinattons  that  restrain  competiti<») 
in  trade  or  commerce.  The  word  "competition"  does  not  ap- 
pear in  the  Act.  If  it  had  been  the  intention  of  Congresstoixo- 
hibit  all  contracts  and  combinations  that  in  any  degree  dimin- 
ish or  restrict  competition  in  trade  or  commerce,  it  is  liliely 
that  such  a  purpose  would  have  been  expressed  in  definite 
terms.  Under  such  conditions  the  judicial  power  should  de- 
fine as  clearly  as  possible  the  line  dividing  the  legitimate  com- 
petitors, who  combine  fairly  and  justly  to  excel  their  rivals  in 
competition  through  the  employment  of  normal  competitive 
methods,  from  the  monopolists,  who  seek  to  suppress  competi- 
tion, and  thereby  to  control  prices,  by  preventing,  throi^h  un- 
lawful means,  other  concerns  from  entering  the  trade  in  com- 
petition with  them.  The  prohibition  should  apply  not  so  much 
to  the  form  the  combination  may  assume,  or  to  the  power  its 
efficiency  may  develop,  as  to  the  use  of  unlawful  means  to 
attain  such  form  or  to  increase  such  power.  Perhaps  it  will  be 
wise  in  attaining  that  result  to  again  employ  the  convenient 
rule  established  in  Davidson  v.  New  Orleans,  in  which  the 
Supreme  Court  said  that  in  order  to  av<»d  "  the  imminent  ri^ 
of  a  failure  to  give  any  definition  which  would  be  at  once  per- 
siHcuoua,  comprehensive,  and  satisfactcny,"  it  would  adopt 
"  the  gradual  process  of  judicial  iacluuon  and  exclusion,  as  the 
cases  presented  for  decision  shall  require,  with  the  reasoning 
on  which  such  dedaions  may  be  founded." 

It  will  then  be  necessary  to  give  to  the  phrase,  to  "  monopo- 
*  lize,  or  attempt  to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  persons  to  monopolize,  any  part  of  the  trade  or 
commerce  among  the  several  states,  or  with  foreign  natiooB,"  a 
reasonable  and  well-ascertained  meaning.  As  commerce  cannot 
be  monopolized  as  to  all  articles,  at  all  places,  it  can  be  mono- 
pdized,  as  a  rule,  only  as  to  some  particular  articles,  and  only 
at  certain  places  or  markets.  As  the  Act  in  question  prohibits 
monopolizing  "any  part"  of  interstate  or  international  com- 
merce, it  appears  that  Congress  intended  to  prohibit  the  mono- 
polizing of  such  commerce  in  any  article  as  to  any  part  ot  the 
United  States.  It  was  therefore  decided  in  Mont^fue  v.  Lowry 
tiiat  a  combination  monopolizing  trade  or  commerce  in  unset 
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tiles  between  a  part  of  California  and  other  states  was  in  viola- 
tion of  the  Act.  From  that  it  does  not  follow  that  a  combina- 
tion among  all  the  merchants  or  all  the  manufacturers  dealing 
in,  or  [xtxlucing,  an  article  of  commerce  in  a  particular  state  or 
locality  would  necessarily  be  in  restraint  of  interstate  or  inter- 
national commerce.  As  the  tenn  "to  monopolize"  is  not  bo 
definite  as  to  render  it  easy  to  determine  with  certainty  in  every 
case  whether  it  applies,  the  question  must  ever  recur  whether 
in  a  particular  case  there  waa  such  a  destruction  of  compedtioa 
and  such  acquisition  of  control  of  commerce  as  to  constitute 
monopolizing;  commerce  as  generally  understood.  It  seems  to 
be  taken  for  granted  that  the  term  "  to  monopolize "  would  not  HmrmnAaf 
a[^y  to  an  acquisition  of  control  of  less  than  one  half  of  the  ^  ''^^^ 
commerce  in  an  article,  the  commerce  in  the  greater  part  re-  must  be  mww- 
maining  in  the  hands  of  onnpetitors.  If,  however,  the  control  P°'>"d' 
of  substantially  more  than  one  half  of  the  commerce  in  an  arti- 
cle is  acquired,  the  question  then  arises  whether  the  elimin- 
ation of  competition  has  been  carried  to  a  d^ree  to  render  the 
term  applicable.  As  Coi^ress  has  indicated  no  test  as  to  this 
important  branch  of  the  subject,  the  courts  must  find  a  working 
rule  by  which  they  can  ascertain  in  each  case  whether  the  re* 
strictionof  competition  and  theconcentration  of  control  of  com- 
merce have  been  carried  far  enough  to  become  injurious  to  the 
public  by  conferring  upon  a  person  or  group  of  individuals  the 
power  to  control  the  price  of  some  article  of  commerce.  In  the 
border-line  cases  that  must  arise,  the  question  will  be  largely  The  qoMion 
one  of  degree,  "  Under  a  complex  civilization  the  lawfulness  of  «**«"■ 
acts  often  must  be  made  to  depend  upon  complex  conditions 
and  cannot  be  determined  by  mmple  rules  that  can  be  applied 
vithout  the  exercise  of  discretion  and  in  a  more  or  less  mechan- 
ical manner.  As  has  beoi  pointed  out  by  the  Supreme  Court, 
even  in  giving  effect  to  constitutional  provisions,  questions  of 
degree  often  are  the  controlling  ones  (Wisconsin  Railroad  Co. 
>.  Jacobson,  179  U.  S.  301).  Similarly,  in  determining  the  law- 
fulness of  acts  of  individuals,  it  often  is  necessary  to  pass  upon 
questions  of  degree,  or  to  determine  what,  under  all  the  circum- 
stances  of  a  given  case,  is  reasonable.  Thus  the  courts  may  be 
called  upon  to  pass  upon  the  reasonableness  of  railroad  rates, 
having  F^ard  to  a  multitude  of  conditions,  includii^  the  rela- 
tive adjustment  of  rates  between  different  localities.  Such  an 
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inquiry  commonly  would  present  practical  difficulties  at  least 
as  great  as  those  presented  by  an  inquiry  whether  a  ^ven  trans- 
action destroyed  competition  in  interstate  trade  or  commerce 
to  such  an  extent  as  to  put  an  end  to  reasonably  competitive 
conditions  and  to  constitute  what  is  called  'monopolizing.'"' 
In  the  presence  of  such  difficulties  it  would  seem  to  be  wise  for 
AgUn  the  rala    the  courts,  instead  of  attemptii^  to  formulate  a  rigid  rule,  to 
md^^""     ^g^"  resort  to  "the  gradual  process  of  judicial  inclusion  and 
don."  exclusion,"  determining,  in  the  lig^t  of  the  common  under- 

standing of  the  word  "monopoli^ng,"  whether  or  no  in  the 
particular  case  there  has  been  such  a  destruction  of  competition 
as  to  put  an  end  to  reasonably  competitive  conditions. 
SniiiiHiy.  No  excuse  should  be  necessary  for  this  somewhat  prolonged 

statement  of  the  most  complex  and  far-reaching  problem  that 
has  so  far  arieen  out  of  the  growth  of  the  American  Common- 
wealth. In  the  words  of  Savigny,  "As  in  the  life  of  individual 
men  no  moment  of  complete  stillness  is  experienced,  but  a  con- 
stant organic  development,  such  also  is  the  case  in  the  life  of 
nations,  and  in  every  individual  elonoit  in  which  this  collect- 
ive life  consists."  In  the  life  of  the  American  people  the  "or- 
ganic development "  has  been  abnormally  rapid,  and  the  conse- 
quent changes  have  been  correspondingly  great.  The  most  im- 
portant phase  of  that  otganic  development  is  that  involved  in 
the  transition  from  individualism  to  ct^ectivism  out  of  which 
the  problem  in  question  arose.  How  can  the  constitutional 
machinery  be  so  readjusted  as  to  meet  the  changed  conditions? 
Just  as  the  American  Constitution  is  the  weakest  in  its  \aA 
of  power  to  adapt  itself  to  changed  conditions  through  such 
formal  amendments  as  its  cumbrous  machinery  provides,  it 
is  the  stroi^est  in  its  capacity  to  grow  and  to  adapt  itself  to 
changed  conditions  through  the  subtle  power  of  a  5uix«me 
Court  that  can  not  only  annul  a  national  law,  but  so  remould 
it  and  adapt  it  to  changed  conditions  as  to  make  it  an  effective 
working  rule.  There  is  no  reason  to  believe  that  that  tribunal, 
which  has  been  able  to  solve  every  great  proUem  submitted 
to  it,  save  one  that  was  not  in  its  nature  justiciable,  will  fail  to 
solve  the  pending  problem  preeminently  justiciable. 
*  Hr.  Hotawets  io  article  cited  above. 
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THB   OUTC<»IB  OP  OUR  GKOWTH 

Wiirai  the  time  arrived  for  this  nation  to  be  bom,  a  solemn  BinhUmc  «f 
ceremooy  was  arrai^:ed  and  a  berald  appointed  who  announced  ^  ■»<i<»- 
the  event  in  a  Declaration  which  has  become  a  part  of  the 
world's  history.  Every  detail  in  the  marvelous  process  of 
growth  which  has  taken  place  since  that  time  has  been  recorded 
with  a  fullness  never  before  known  in  the  life  of  any  people. 
Beginning  with  1790  there  have  been  thirteen  decennial  oen- 
Buses,  each  one  of  which  has  been  more  complete  and  com- 
prdienuve  than  its  predecessor.  While  the  data  upon  which 
generalizations  may  be  based  have  been  thus  widening,  Political 
Science  has  been  teaching  as  never  before  the  method  by  which 
the  growth  of  polidcal  communities  ^ould  be  studied  and 
expounded.  Against  such  advantages  in  favor  of  the  making  lUjMityofits 
of  accurate  and  comprehensive  generalizations  stands  the  fact  ^'"^^f"'^^- 
that  the  development  of  no  nation  was  ever  so  rapid,  so  vast, 
so  complex,  —  the  dissolving  views  of  change  have  followed 
each  other  like  the  pictures  in  a  panorama.  "I  might  plead," 
says  Mr.  Biyce, "  that  America  changes  so  fast  that  every  few 
years  a  new  crop  of  books  is  needed  to  describe  the  new  face 
which  things  have  put  on,  the  new  problems  that  have  ap- 
peared, the  new  ideas  germinating  among  her  people,  the  new 
and  unexpected  developments  for  evil  as  well  as  good  of  which 
her  established  institutions  have  been  found  capable." '  And 
yet  despite  such  difficulties  certain  products  of  the  growth 
which  has  so  far  taken  place  stand  out  so  clearly  and  distinctly 
de&ned  that  they  cannot  be  mistaken. 

The  least  difficult  part  of  the  summing-up  now  to  be  made  is  jutt,  ud 
that  which  invdves  purely  material  expansion.  According  to  ^S^^^^ 
the  census  of  1790  the  thirteen  original  states  and  two  territo- 
ries had  at  that  time  a  population  of  3,673,570  distributed  as 
follows:  Ddaware,  59,09(5;  Pennsylvania,  434,373;  New  Jersey, 
'Hl39;Georgia, 83,548;  Connecticut, 237,946;Massachusett9, 
The  AmericoH  CommomweaM,  i,  3. 
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378,787;  Maryland,  319,728;  South  Carolina,  249,073;  New 
Hampshire,  141,885;  Virginia,  747,610;  New  Yort,  340,100; 
North  Carolina, 393,751 ;  Rhode  Island,  68,835;  Southwestand 
Northwest  Territories,  35,691.  While  only  336,378  Bquaremiles, 
less  than  forty  per  cent  of  thor  ori^nal  possessions,  are  now 
included  within  the  thirteen  original  states,  the  Republic  b^an 
its  career  as  a  nation  nominally  possessing  an  area,  derived 
through  the  peace  treaty  of  1783,  of  843,346.  To  that  the  fol- 
lowing additions  have  been  made:  — 


1803. 
1819. 
<845- 
1846. 
1846. 
1833. 
1867. 
1897. 


1899. 
1899. 
I901. 


Louwians  Purchue 875/M5 

Florida  Purchase 70,107 

Texas  Aitncxation 389,793 

Oi^on  Country 288,689 

Modcaji  Cenioa Sasisoa 

Gadsden  Purchaae 36^311 

Al««'« 599446 

Hawaiiaii  liiaDds 6,740 

P<Hto  Rico 3,Goo 

Guam 175 

PhilippiiM  I^nds        143,000 

Samoan  Islands       73 

Additional  PhiUptrises 68 

Total  in  square  miles 3,779,!ff7  * 


ITieforty'rix  esHsHng  stales  <aid  Urritones,  their  popiUaUM, 
and  Ae  Mai  area  occupied  in  1910 

Rallied  Ike         Areainsptare 


Ddavare 

787 

301,333 

Penuytwiia 

787 

4S.ia6 

7,»5.lii 

New  Jersey 

7»7 

8,«4 

a-537.167 

Georgia 

788 

59,265 

3.609,121 

(JoxuiecticuC 

788 

4^ 

1,114.736 

Massachusetts 

788 

8,366 

3J66.4I6 

Maryland 

788 

I3ja7 

1,395,346 

South  CaroKoa 

788 

1.515400 

788 

9Mt 

430J73 

VirKinia 

788 

4»,fe7 

3,061,613 

New  York 

788 

North  CaroUna 

789 

53,426 

3,ao6,a87 

Rhode  Idand 

790 

1,348 

542,610 

>  These  generally  accepted 

fignrea 

*  These  fignret  Indnde  sIk)  tl 

have  been  slightly  chained 

by  the 

water  aiea. 

last  census,  as  will  appear  f 

■om  the 

followiiV  tables. 
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Slates  stiisejuetaly  admiOed,  i»  Ae  order  of  their  admuiion 
Date  Ana  m  nwtrv  FoptdaM 


Vermont 
Kentucky 


Texu 

Wiaconnn 
California 
MLnneaota 

WeAVuxiiua 

Nevada 

Kebiuks 

Colondo 

North  Dakota 

South  Dakota 

Montana 

Wuhington 

Wyoming 

Idaho 

Utab 

Oklaboma 

New  Mexico* 


1791 
179a 
1796 
1S03 
1813 
1816 
181 7 
t8i8 
1819 
iSao 
183 1 
1836 
1837 
1845 
i«4S 


1839 
1861 
1863 
1864 
1867 
1876 
18S9 
1889 
1889 


1890 
1890 
1895-90 
1907 


MWM,  1910* 
9.564 

4<^S98 

43,01a 
41,040 

48,506 
36,354 

46365 
56.665 
51.998 
33.040 
69.430 
53.335 
57fl80 
5S.666 

365,896 
56,147 
56,066 

158,397 
84.6B3 
96.699 
83,158 
94,170 

110,690 
77.Sao 

103*48 
70337 
77,615 

M6i997 
69.137 
97fli4 


70/J57 
"2*54 
113.956 


OxtlyMf  PatsesnoHS 


Alutai 

1867 

H.TOi 

1898 

Gum 

■8W 

Phlippim 

1899 

Porto  Rico 

1899 

S«iio> 

1900 

*  iDcIude*  mttr  wea. 

'  New  Menco  knd 

Arbom  1 

miles,  19  lo* 

590-884 

6,449 


3,289,905 

3.184,789 

4,767,131 

1,656,388 

3,700376 

1,797.114 

5.638.591 

3,138.093 

743.371 

3.393.335 

1.574449 

3310,173 

753319 

3396J43 

3,334,771 

3,333360 

3J77,549 

3fi7i.70B 

673,765 

1.690.949 

1,331,119 

81375 

1,193,314 

799,034 

5n*56 

5S33S8 

1,141,990 

145.965 

335.594 

373,351 

1,637,155 

337  JOl 

304,354 


completing  the  proccM  which  will 


P»pidaiio» 
M  191D 

64J56 
191,909 

301  IO1O80* 

119.543  7.635436' 

J435  1,118,013 

81  6,833* 

an  entitle  them  to  atatehood. 

*  Eatimated. 

*  CcDBua  of  1903. 
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ASBA  OF  THE  UNITBD  STATES^ 
Ana,  square  miUs 


DaU 

Land 

Water 

Total 

Origiaal  Territory 

1790 

830J77 

aa,878 

843.355 

i«o3 

86B.896 

11.589 

860^5 

Ltflputeci  1  erntory 

1803 

10.518 

403 

10,930 

1819 

54.861 

3.805 

58.666 

1845 

Oicjfun  Tetntory 

1846 

381^51 

4.085 

385,336 

MexkanCanioD 

1848 

530.967 

6.1SS 

537,122 

Gadsden  Purchaae 

1853 

31.349 

4 

31.353 

Total 

3.974.159 

53.630 

3.M6,789 

TBt4ilafea 

Continental  United  Statei 

3/136,789 

Alada 

i8«7 

S9o.ea4 

Hawaii 

i»>a 

Um 

Guam 

■899 

aoi 

IMipplaa 

1899 

119,542 

PonoRico 

1«99 

Sum 

1900 

81 

POPULATION  OF  THE  UNITED  STATES 

Total  Ana  ef  EnumeraUon,  Continental  Untied  States,  and  NotuonHgiums 

Territory:  1910  and  1900 


1910 

1900 

93403,151 

77.356.630* 

91,973,266 
14^.885 

75.994.575 
1,262,055 

64456 
I9I.909 

I,t  18,013 
\ 

55.608 

63J9» 
154.001 
953J«» 

91.319 

PenoDs  in  military  and  naval  Mrvice  tta- 
Ooaed  abroad    

*  Indadea  water  area.  *  According  to  tlie  censui  ot  Potto 

■  Includes  953,343  persoiu  eniun-      Rioi,  talcen  in  1899  under  the  direc- 
erated  in  Porto  Kico  in  1899.  tion  of  tbe  War  Deportment. 
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The  rate  of  increase  from  1900  to  1910  was  BO.9  per  cent  for 
the  total  area  of  enumeration  and  si  per  cent  for  continental 
United  States.  It  will  be  noted  that  Table  I  does  not  cover 
other  possesuona  of  the  United  States  than  the  onesmentioned. 
Including  the  populaticMi  of  the  Philippine  Islands,  as  enumer- 
ated by  the  census  of  1903  under  the  direction  of  the  War 
Department,  7,635,426,  and  adding  estimates  for  the  Islands 
of  Guam  and  Samoa  and  the  Canal  Zone,  the  total  population 
of  the  United  States  and  possessions  is  about  101,100,000.^ 

In  breakii^  away  from  the  mother  country,  the  Ei^ilish  col-  ComtttukKui 
onies  in  America  made  an  original  contribution  to  the  Science  ^^^^^^ 
of  Politics  irttich  has  deeply  affected  their  entire  after  history,  noikn. 
It  has  ever  been  an  elementary  principle  of  American  consti- 
tutional law  that  every  state  legislature  is  endowed  by  its  very 
nature  with  the  omnipotence  of  the  English  Parliament,  save 
BO  far  as  that  omnipotence  is  restrained  by  express  constitu- 
tional limitations.  That  principle  embodies  the  fundamental 
difference  that  divides  two  Idndred  political  ^rstems,  the  one 
resting  on  the  sovereignty  of  the  people  as  expressed  in  written 
constitutions,  the  other  on  the  sovereignty  of  Parliament. 
Such  limitations,  of  which  the  European  worid  knew  nothii^, 
grew  naturally  out  of  the  process  through  which  American 
l^islatures  came  into  existence.  From  the  very  be^iinning  Pomnofco. 
the  powers  of  the  cdooial  assemblies  were  more  or  less  limited  ^'b^j^ 
thnn^h  the  terms  of  the  charters  by  which  such  assemblies  by  dwncn. 
were  either  created  or  reo^nized.  In  colonial  times,  if  statutes 
were  passed  tn  excess  of  the  powers  conferred  by  the  charter, 
the  question  was  tested,  in  the  first  instance,  in  the  colonial 
courts,  or,  if  the  matter  was  taken  to  England,  by  the  Privy 
Council.  After  the  severance  from  the  mother  country,  that 
power  to  annul  an  unconstitutional  law  was  »mply  assumed, 
without  any  express  grant  from  the  people,  by  the  state  courts. 
Paper  constitutions,  defining  in  a  dogmatic  form  the  circle  of 
individual  rights  surrounding  the  citizen  into  which  state  power 
must  not  intrude,  was  a  French  invention ;  the  right  of  the  judi- 
rial  power  to  strike  down  as  void  any  such  unlawful  intrusion 
was  an  American  invention,  the  first  and  only  one  to  which  our 
etate  system  has  so  far  given  birth.  As  the  invention  in  ques- 

1  Taken  from  Bulletin  no.  109  of  the  ThirteeDth  Ceaaus  of  the  United 
StatM,  1910. 
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ticn  has  been  lifted  up  from  the  state  system  into  the  federal 
system,  its  importanoe  can  hardly  be  overestimated.  It  may 
be  said  to  be  the  comer-stone  of  the  entire  constitutional  fabiic. 
Sufficient  emphasis  has  been  given  already  to  the  fact  that 
in  their  first  effort  American  statesmen  exhibited  no  fertility 
whatever  in  the  making  of  federal  constitutiona,  They  simply 
copied  the  one  type  which  had  existed  from  the  days  of  the 
Greek  Ie£^[ue8, — a  confederation  with  the  entire  federal  powv 
vested  and  confused  In  a  one-chamber  assembly,  without  an  exe- 
cutive head,  without  a  judidaiy,  and  without  the  power  to  tax. 
Our  first  Federal  Constitution  vested  all  power  in  a  one-diam- 
ber  Congress,  which  could  make  treaties  with  foreign  nations, 
without  the  power  to  Itxot  the  states  to  observe  them;  it  alone 
could  decide  controversies  between  the  states,  and  yet  it  could 
not  enforce  the  final  decree;  it  could  declare  war,  but  it  OMild 
raise  neither  men  nor  money  save  through  the  old  and  ineffect- 
ual system  of  requisitions  upon  the  states  as  states.  Federal, 
ism,  which  as  a  system  of  government  alreadystood  lowenoi^ 
in  the  estimation  oi  mankind,  was  put  in  no  better  plight  by 
the  first  American  experiment.  On  the  contrary,  the  com- 
pleteness of  its  failure  served  as  a  final  dononstration  that  the 
old  type  of  a  federal  government  was  no  longer  ad^ted  to 
modem  coodititHis.  At  that  juncture  a  great  genius  appeared 
who  was  fortunately  a  political  economist  and  a  financier,  be- 
cause the  mighty  problem  to  be  solved  involved  primarily  the 
invention  of  a  federal  system  armed  first  with  the  powo*  to  tax; 
second,  with  the  power  to  regulate  commerce  with  fordgn  na- 
tions and  between  jealous  and  discordant  states.  The  outcome 
was  a  unique  creation  which  differed  from  all  preceding  federal 
systems  in  the  following  particulars:  first,  it  possessed  the 
power  to  tax,  something  never  heard  of  before  in  the  world's 
history;  second,  the  fed^al  head  was  divided  into  threedepart- 
ment8—l^is]ative,executive,and  judicial — operating  directly 
upon  individuals,  sometbii^  never  beard  of  before  in  the  world's 
history;  third,  the  federal  assembly  was  divided  into  tvro  cham- 
bers instead  of  one,  something  never  heard  of  before  in  the 
world's  history;  foiuth,  the  federal  judiciary  was  armed  with 
the  power  to  put  the  stamp  of  nullity  upon  a  national  law, 
somethii^  never  heard  of  before  in  the  world's  history.  By 
that  "wholly  novel  theory,"  as  Tocqueville  has  called  it,  fed- 
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eralism  as  a  system  of  government  has  been  revolutionized  and  Fedoaigo*- 
placed  upon  an  entirely  new  basis.  Since  its  advent  the  an-  ^^^J^ 
dent  type  of  a  federal  government  as  embodied  in  the  Artidea 
of  Confederation  has  beoi  abolished,  not  only  in  the  United 
States  but  throughout  the  world.  It  may  therefore  be  said  that 
the  outcome  of  our  growth  ia  a  new  type  of  state  government 
in  which  the  rights  of  the  citizen  are  guarded  by  constitutional 
limitations  enforceable  by  the  judicial  power  against  all  other 
powers;  seoHid,  a  new  type  of  federal  government,  operatii^ 
diiectiy  upon  the  citizen  and  not  upon  the  states  as  corporations, 
and  organized  upon  the  peculiar  principles  described  above. 

The  new  type  of  federal  government  invented  hoc  in  1783  redendeti 
is  asserting  a  marked  influence  upon  federalism  as  a  system  of  j*^^ 
government  the  world  over.  It  is  even  leactii^  upon  the  Con- 
stitution of  the  mother  country,  wtiich  has  heretofore  abhorred 
the  idea  of  federation  in  every  form.  There  is  now  pending 
a  serious  proposal  for  the  calling  of  a  constitutional  convention 
to  deal  with  the  whole  subject  of  the  federation  of  the  British 
Empire,  — ■  one  of  the  most  majestic,  and  at  the  same  time  one 
of  the  most  urgentiy  necessary  measures  with  which  British 
statesmanship  has  ever  been  confronted.  It  is  hard  to  conceive 
how  that  incoherent  mass  of  widely  scattered  dominions  can  be 
held  b^rether  much  loiter  under  modem  conditions,  without 
the  aid  of  the  one  natural  and  possible  expedient.  It  is  stated 
in  the  public  press  that  those  members  of  the  Government  who 
are  opposed  to  giving  Ireland  the  degree  of  independence  pos- 
sessed by  Canada  and  Australia,  are  ' '  willing  to  concede  to  her 
relations  to  the  Imperial  Government  sinular  to  those  that  bind 
Ohio  to  Washington  or  Ontario  to  the  Dominion  of  Canada." 
The  North  American  type  of  federal  government  has  already  Faicni  . 
beenreproduced,withmoreorles8exactness,inthefourfederal  ^°Vl_j_ 
unions  of  Latin  America:  the  United  States  of  Mexico;  the 
Ar^:entine  Nation;  the  United  States  of  Brazil;  and  the  United 
States  of  Venezuela.  The  superstructures  of  the  four  federal 
states  in  question  approach  very  closely  to  the  prototype  after 
which  they  were  modeled.  Each  embodies  the  "wholly  novel 
theory"  of  a  federal  government,  —  strictiy  organized,  and 
divided  into  three  departments,  executive,  legislative,  and  judi- 
cial,— operatii^  directly  upon  individuals  and  not  upon  states  coi^titgtiM 
as  corpcffations.  Hie  omstitution  of  Mexico,  which  will  be  of  liadm. 
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taken  as  typical,  provides  that  "the  supreme  power  of  the  fed- 
eration is  divided  for  its  exercise  into  leg^ative,  executive,  and 
judidal.  Two  or  more  of  these  powers  shall  never  be  united  in 
one  person  or  ccnporation,  nor  shall  the  legislative  power  be 
vested  in  one  individual."  It  is  then  provided  that  "  the  l^is- 
lative  power  of  the  nation  is  vested  in  a  general  congress,  which 
shall  consist  of  a  chamber  of  deputies  and  a  senate."  The 
exclusive  powns  of  each  house  and  their  relations  to  each  other 
as  coordinate  bodies  are  substantially  the  same  as  in  the  Nortb 
American  system.  In  Mexico  the  judicial  power  is  vested  in  a 
Supreme  Court,  and  in  district  and  circuit  courts,  whose  juris- 
diction extends,  in  a  general  way,  to  all  matters  of  which  our 
federal  courts  have  jurisdiction,  except  that  they  have  no  juris- 
diction of  causes  arising  under  their  constitution,  and  under 
laws  affecting  private  interests  only,  such  being  vested  in  the 
state  courts.  Neither  have  the  Mexican  federal  courts  jurisdic- 
tion  of  cases  on  the  ground  of  diverse  citizenship.  Butthejuris- 
dicrion  over  controversies  between  a  state  and  the  citizen  ot 
another  state,  denied  by  our  Eleventh  Amendment,  still  exists 
in  that  system.  The  jurisdiction  of  the  Supreme  Court  is 
appellate,  except  in  controversies  between  state  and  state,  be- 
tween Union  and  state,  as  to  questions  of  jurisdiction  between 
the  tribunals  of  states,  between  federal  tribunals  asserting  con- 
flicting jurisdictions,  and  between  state  and  federal  tribunals.* 
A  dulng  aok-  It  would  be  a  grave  error  to  assume  that  the  unique  federal 
creation  as  it  emerged  from  the  Federal  Convenricm  of  1787 
was  a  complete  creation,  logically  symmetrical  in  all  its  parts. 
The  fact  is  that  it  rested  on  a  glaring  solecism  that  was  never 
removed  until  the  adoption  of  the  Fourteenth  Amendment. 
The  new  principle  which  became  the  basis  of  the  more  perfect 
union,  and  which  imparted  to  it  its  distinctive  character,  was 
that  the  sum  of  federal  power  vested  in  the  new  Constitution 
should  operate  not  upon  states  in  their  corporate  capacity  but 
directly  upon  individuals.  If  that  principle  had  been  carried 
at  the  time  of  its  adoption  to  its  logical  concluuon,  it  would 
then  have  been  setUed  that  the  individuals  upon  whcnn  the 
new  government  was  to  act  should  be  primarily  its  own  dti- 

*  Seetbepaperreadby  Mr.  W.H,  Comporadve  Study  of  the  Onudta- 
Burgesa  before  the  Texas  Bar  Atao-  tioiu  of  the  United  States  of  Mexico 
dBtkm,  July  13,  1905,  entitled  "A      and  the  United  States  of  America." 
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zens.  No  greater  logical  anomaly  can  be  imagined  Uian  a  fed- 
eral government  actii^  (Urectly  upon  individuals,  and  yet  a 
govenuneat  without  ddzena  in  its  own  right  The  founders  of  Aeyrrnmwnt 
the  new  Constitution  did  not  attempt  to  do  more  than  estab-  ^  " 
lish  an  interstate  dtizenship  to  which  they  imparted  the  qual- 
ities of  uniformity  and  equality  by  denying  to  every  state  the 
right  todiscriminate  in  favor  of  its  own  citizens  as  against  those 
of  aoy  other  state.  There  was  no  attempt  whatever,  either  in 
the  Constitution  of  1 787  itself,  or  in  any  Act  of  Congress  passed 
after  its  adoption,  toestablish  or  define  citizenship  of  the  United 
States,  aa  such,  as  a  distinct  and  independent  thing  from  state 
cttizensfaip.  When  Dred  Scott  brought  his  suit  in  a  United  ^blqueitioa 
States  Circuit  Court  to  establish  the  freedom  of  himself,  his  |^°"^^"" 
wife,  aiul  their  two  children,  the  vital  question  was  whether  a 
free  ii^:ro  of  African  descent,  whose  ancestors  were  imported 
into  tibis  country  and  sold  as  slaves,  could  be  a  dtizen  of  the 
United  States,  under  the  Judiciary  Act,  and  as  a  dtizen  sue  in 
a  Circuit  Court  of  the  United  States.  Mr.  Justice  Curtis,  who 
dissented,  said:  "That  the  Coostitutioa  itself  has  defined  dti- 
zenship  of  the  United  States  by  declaring  what  persons,  bom 
within  the  several  states,  shall  or  shall  not  be  dtizens  of  the 
United  States,  will  not  be  pretended.  It  contains  no  such  de- 
claration."* It  was  not  so  defined  because  it  did  not  exist  even 
ID  the  im^nations  of  the  men  who  made  the  Constitution  of 
1787;  it  was  an  aftergrowth  that  emerged  from  the  newborn 
spirit  of  nationality  that  Constitution  created.  Aft^  the  con- 
ception of  a  national  dtizenship  thus  came  into  being,  it  was  de- 
fined for  the  first  time  in  that  sectifm  of  the  Fourteenth  Amend-  Nnr  ddioi. 
ment  which  provides  that  "all  persona  bom  or  naturalized  J^^l^^th 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  i 
are  dtizens  of  the  United  States  and  of  the  state  wherein  they 
reside.  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  dtizens  of  the  United 
States,  nor  shaQ  any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law ;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws." 
In  describit^  the  Act  of  Settlement,  Hallam  has  said  Aat  it 
is  "  the  seal  of  our  constitutional  laws,  the  complement  of  the 
Revolution  itself,  and  the  Bill  of  Rights."  *  So  it  may  be  said 
*  19  How.  575.  *  Coma.  Bitt.,  iii,  19& 
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that  tiie  section  in  question,  which  created  the  new  national 
dtizenahip  and  then  guarded  it  by  a  new  Magna  Carta,  is  the 
ccmstitutional  capstone  of  our  nationality  finally  put  in  friaoe 
by  the  hand  of  civU  war.  It  is  really  a  new  creation,  and  as 
audi  the  most  important  product  of  our  national  growth  since 
the  adoption  of  the  Constitution  itsdf. 

It  is  difficult  to  define  briefly  the  outcome  of  the  silent  yet 
profound  transition  that  has  taken  place  in  our  national  life 
from  a  state  of  thii^  in  which  the  citizen  was  surrounded  by  a 
wide  circle  of  individual  rights,  free  from  the  intrusion  of  gov- 
ernmental power,  «ther  state  or  federal,  to  a  state  of  things  in 
which  that  circle  has  been  seriously  narrowed  by  the  constant 
invasion  of  such  power,  both  state  and  federal,  at  the  invita- 
tion of  the  citizen  himself.  The  fact  is  that  the  greater  part  of 
those  who  founded  this  Republic  were  driven  from  the  mother 
country  and  from  other  countries  by  the  and  ererdse  of  state 
power,  and  the  dread  of  that  power  thus  begotten  was  after- 
wards nurtured  by  the  teachings  of  the  French  Revdution, 
which  was  primarily  an  explosion  caused  by  the  extreme  and 
all-pervading  enforcem^it  of  state  power.  It  is  not  therefore 
strange  that  in  drafting  the  original  state  constitutions  the 
foundets  should  have  taken  every  possible  precaution  to  man- 
acle the  monster  representing  state  power  with  every  restraint 
that  such  instruments  could  impose.  When  the  time  came  for 
the  advent  of  the  existing  Federal  Constitution,  an  eff(»t  was 
made  to  attain  the  same  end  through  the  creation  of  a  govern- 
ment of  strictiy  delegated  powers.  Just  after  the  foundatitms 
Its  effect  npoa  were  thus  laid,  Jefferson  returned  from  France  (i  789) ,  engrossed 
by  the  opening  scenes  of  the  French  Revdution  and  ready  to 
preach  the  gospd  of  non-interference  by  governmental  power, 
state  or  federal,  within  that  wide  aide  of  individual  ri^t*  so 
dearly  defined  in  the  "Declaration  of  the  Rights  of  Man." 
Such  were  the  conditions  under  which  Jefferson  became  the 
apostle  of  state  sovereignty  and  decentralization.  Wth  that 
background  dearly  in  view,  it  is  hard  not  to  be  startied  by  the 
contrast  when  we  look  upon  existing  conditions  in  which  "  the 
narrowing  drde  of  individual  rights"  is  the  product  of  an 
appeal  made  by  the  dtizen  himself  to  governmental  power,  state 
and  federal,  for  protection  against  the  incorporated  masses 
marshaled  f^fainst  him.  In  the  preceding  chapter  an  effort  has 
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been  made  to  denumstrate  that  that  dianged  attitude  of  the 
dtizen  to  govenunental  power  was  the  inevitable  result  oi  the 
growth  of  ctrflectivism,  the  outcome  "of  the  great  industrial-  The indoitritl 
ism,  which,  after  a  long  period  of  preparatkm  and  gradual  "'"'"''™- 
BTxnrth,  began  to  reach  its  culminating  point  with  the  inven> 
tions  and  technical  improvements,  with  the  application  of 
steam  and  the  rise  of  the  factory  system,  in  England  toward 
the  end  of  the  eighteenth  century.  Under  this  system  indus- 
try was  organized  into  a  vast  soda!  operation,  and  was  thus 
already  socialized ;  but  it  was  a  system  that  was  exploited  by 
the  individual  owner  of  the  capital  at  his  own  pleasure  and  for 
his  own  behoof.  Under  the  pressure  (rf  the  competition  of 
the  large  industry,  the  small  caiMtalist  is  gradually  crushed  out 
and  tbeworldi^IHYxlucerB  become  wage-laborers  oi^anized  and 
drilled  ia  immense  factories  and  wfM'kshops.  The  development 
of  this  system  still  continues,  and  is  eavek^iing  the  whole 
world.  Such  is  the  industrial  revolution,"'  Charles  Lamb 
once  said  that  the  whole  Adantic  Coast  presented  itself  to  bis 
mind  as  one  loi^  counter  spread  with  wares.  As  we  have  been 
from  the  outset  a  commercial  and  industrial  people,  it  is  not 
strange  that  we  should  have  felt  the  full  force  of  this  worid- 
wide  industrial  revolution  which  has  been  stroi^  enough  here 
to  chaise  the  attitude  of  the  citizen  to  the  state  itself. 

The  problems  that  engrossed  the  statesmen  of  this  country  Ti»iN>tka 
from  the  adoption  of  the  Constitution  in  1789  down  to  the  *'°^i^^ 
Civil  Warwere  distinctly  political.  Thenatureof  theConstitu-  probkni. 
tion  itself,  the  organization  of  governmental  machinery,  the 
reorganization  of  parties  for  the  control  of  that  machinery,  the 
rights  of  nullification  and  secession,  the  constitutional  right  to 
perpetuate  and  extend  slavery,  were  all  questions  distinctly 
political.  Out  of  the  tranuticm  from  individualism  to  collect- 

*  See  Kiitep's  artkle  oa  "Sodal-  ture  (A  textile  fabrics.  That  of  Saint- 

um"  in  Enc.  Brit.  9th  ed.  xxii,  307.  Simon  wu  the  mult  of  the  revdu- 

"The  firct  fonni  <A  (odalism  in  the  tion  in  the  world  of  thought  that  oc- 

nuieteenth  century  were  the  oB-  curred  mainly  ia  France  thnnigft  the 

•prins  of  two  gceat  revcdutiona  that  infiuence  of  Monteaquieu,  Voltaire, 

occurred  in  the  eighteenth.  That  of  Rouiseau,  and  the  EliicydopediMs." 

Robert  Owen  came  from  the  induv ,  John  W.  Pertin  on  "Th«  German 

trial  revtdotkm  ia  EnglaDd   that  Social  Democaacy,"  in  the  North 

followed  the  inventiona  of  Watt,  Amarieim  Setiaa,  October,    1910, 

Crorapton,   HarKreavet,  and  Ark-  464. 
vtight,  revoludoniiing  tlie  manufac- 
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ivism,  from  slaveiy  to  freedom,  from  an  epoch  of  pc^tical 
development  to  one  of  material  development,  have  arisen 
unce  the  Civil  War  a  set  of  new  problems  distinctly  economic. 
Chief  among  them  are  those  invdved  in  the  struggle  of  the 
stniflfc  of  the  masses  against  the  power  of  combined  money  and  of  private 
^^jj^**"  monopoly  now  exercised  by  groups  of  men  incorporated  in 
j(Hnt-stock  companies,  or  by  small  knots  of  very  rich  men  act- 
ii^  in  trust  combinations.  As  an  acute  observe  has  recoitly 
expressed  it:  "  Corporations  have  come  to  cover  greater  areas 
than  states;  have  come  to  live  under  a  greater  variety  of  laws 
than  the  citizen  himsdf ;  have  excelled  states  in  thdr  budgets, 
and  loomed  b^^ger  than  whole  commoawealths  in  their  influ- 
ence oves  the  lives  and  fortunes  of  entire  communities  of  men. 
Centralized  business  has  built  up  vast  structures  of  organiza- 
tion and  equipment  which  overtop  all  states,  and  seem  to  have 
no  match  or  competition  except  the  Federal  Government  itself, 
which  was  not  intended  for  such  competitions.  Amid  a  con- 
fused variety  of  states  and  statutes  stands  now  the  Colossus 
"neCokHw  of  business,  uniform,  concentrated,  poised  upon  a  sii^le  plan, 
•*  '*"*'•■•■"  governed  not  by  votes  but  by  commands,  seeldi^  not  service 
but  profits.  ,  .  .  Many  modem  corporations  wield  revenues 
and  command  resources  which  no  andent  state  possessed,  and 
which  some  modem  bodies  politic  show  no  approadi  to  in  their 
budgets.  The  economic  power  of  society  itself  is  concentrated 
in  them  for  the  conduct  of  this,  that,  or  the  other  sort  of  busi- 
ness. The  functions  of  business  are  differentiated  and  divided 
amongst  them,  but  the  power  of  each  function  is  massed.  .  .  . 
Society,  In  short,  has  discovered  a  new  way  of  massing  its 
resources  and  its  power  of  enterprise,  is  buildi;^  up  bodies 
economic  outside  its  bodies  politic,  which  may,  if  we  do  not 
find  the  means  to  iKevent  them,  the  means  of  disclosing  the 
responubilities  of  the  menirtio  compose  them,  dominate  bodies 
politic  tiiemselves." ' 

In  order  to  deal  effectively  with  such  conditions,  under 

whidi  the  control  of  daily  subsistence  and  the  means  of  trans- 

(Nd  dnad  of      portation  and  communication  of  the  nation  has  passed  to  the 

financiers,    the  American  people  has  resolved    to  discard 

its  old  dread  of  governmental  power.    In  the  place  of  that 

■  Woodrow  WHson'a   addreas  before  |tbe  Americao  Bar  Anociatian, 
Augutt  31,  1910. 
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dread  it  has  subetituted  the  conviction  that  aa  all  govern- 
ments,  state  and  federal,  are  the  creatures  of  the  people,  it 
should  not  fear  to  use  them  aa  its  instruments.  After  more 
than  a  century  of  profound  distrust  of  itself  the  disenthralled 
American  democracy  is  at  last  becoming  consdous  of  its 
sovereign  powers.  By  the  spread  of  the  direct  primary  system 
it  is  ascertaining  its  own  will,  in  order  that  it  may  be  applied 
by  direct  l^islation,  state  and  fedoal,  to  every  problem  to  be 
solved.  In  an  address  delivered  at  Edinburgh,  in  1883,  Mr.  Winb  at 
GoBchen  said ;  "  How  is  it  that  while  the  tncreasii^  democracy  **'*  O'*^'*''- 
at  home  is  insisting,  with  such  growing  eagerness,  on  more 
control  by  the  state,  we  see  so  small  a  corresponding  develop- 
ment of  the  same  principle  in  the  United  States  or  in  Anglo- 
Saxon  fxilonies?  It  is  clearly  not  stniply  the  democratic  spirit 
which  demands  so  much  central  regulation.  Otherwise  we 
should  find  the  same  conditions  in  the  Ai^lo-Saxon  demo- 
cracies across  the  seas."  If  that  statesman  should  now  cast 
his  eyes  upon  the  vastest  of  all  Anglo-Saxon  democracies, 
he  would  find  it  fully  aroused,  and  more  eager  perhaps  than 
that  of  Britain  to  extend  state  interference  in  every  possible 
direction.  The  Secretary  of  Commerce  and  Labor  has  very 
recentlydeclaredinapublicaddressthat  "thereisreasontobe-  Abnomul de- 
lieve  that  by  degrees  the  demands  upon  the  Government  have  f~ 
outgrown  le^timate  bounds.  We  certainly  look  to  the  Govern- 
ment for  the  accomplishment  of  tbii^  that  have  heretofore 
been  regarded  as  foreign  to  it."  With  a  keen  appetite  for  l^is- 
lation,  in  an  age  specially  prolific  of  legislation,  the  American 
democracy  is  applying  the  full  force  of  the  legislative  power, 
state  and  federal,  to  the  supervision  and  control  of  corporate 
oifjanization  in  every  form  it  can  possibly  assume.  That  pro- 
cess  is  going  on  under  the  conviction  that  such  organization, 
an  indispensable  convenience  in  the  transaction  of  business,  is 
not  to  be  abolished.  The  purpose  is  to  subordinate  it  to  the 
public  policy  of  the  state,  and  to  subject  the  actual  managers 
who  wield  the  power  of  thousands  to  strict  I^:al  responsibility. 
The  legal  fiction  that  corporations  can  do  no  wrong  will  no 
longer  be  permitted  to  shelter  the  governing  bodies  that  direct 
and  use  them  for  illegitimate  and  sdfish  purposes,  to  the  injury 
of  society  and  the  serious  impairment  of  private  rights.  The  , 
ultimate  end  to  be  attained  is  the  reSstablidunent  of  the  rights  of  imfivu^ 
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of  the  individual  so  far  as  that  may  be  accomplished  under  the 

new  cooditionfi  which  the  great  economic  and  industrial  re- 
volution  has  brought  about.  That  such  a  revolution  has  talKO 
place  it  would  be  folly  to  deny,  —  "the  transition  we  are  wit- 
nessing is  no  equable  transition  of  growth  and  normal  altera- 
tion, no  silent,  unconscious  unfolding  of  one  ass  into  another, 
its  natural  heir  and  successor."  The  American  democracy, 
foUowit^;  in  the  footsteps  of  the  English  democracy,  is  now  in 
the  act  of  reconstructing  political  society  in  such  a  way  as  to 
make  it  conform  to  the  profound  changes  that  have  already 
taken  place  in  economic  society.  As  law  is  umply  a  living  and 
growing  organism,  which  dianges  as  the  relations  of  society 
diange,  the  new  schemes  of  legislation  now  being  enacted  are 
simply  the  outward  manifestations  of  the  changes  that  have 
taken  place  within.  In  the  making  erf  such  changes  the  two 
English-speakii^  democracies  are  animated  with  a  boldness, 
an  originality,  a  contempt  for  the  past,  nevermanifested  before. 
Demwul  fn  '  We  are  in  the  midst  of  a  transition  that  demands  creative 
o^^itmira-  Btatesmanship.  The  old  plan  of  "broadening  down  from  pre- 
cedent to  precedent"  has  yielded  to  a  manifest  purpose  to  re- 
examine the  entire  economic  and  political  fabric,  with  the 
definite  object  of  inaugurating  comprehensive  changes  through 
the  enactment  of  well-digested  schemes  of  positive  law. 
tUficadDo  of  Out  of  the  economic  revolution  which  is  still  in  progress  there 
*"''*"  '"■  has  arisen  an  insistent  outcry  for  the  unification  of  American 
law.  Serious  as  the  obstacles  in  the  path  of  sudi  an  under- 
taking really  are,  they  are  scarcely  more  serious  than  those 
that  impeded  a  like  effort  made  in  France  out  of  whidi  finally 
emerged  the  Code  Napoleon.  It  had  been  estimated  that  in 
the  France  of  the  tenth  century  there  were  three  hundred  and 
sixty  different  kinds  or  groups  of  customary  laws.  Only  with 
the  history  of  such  precedent  conditions  clearly  in  view  can 
we  grasp  the  real  nature  of  the  marvelous  work  of  codification, 
made  possible  at  last  by  that  abrupt  and  profound  break  with 
the  past  known  as  the  French  Revolution.  The  effort  to  work 
a  reform  through  the  creation  of  a  uniform  code,  which  or^in- 
ated  in  the  G)nstitueat  Assembly  with  the  dreamers  of  the 
Rousseau  school,  never  began  in  earnest  until  1800,  wbest 
Napoleon,  as  First  Consul,  appointed  Tronchet  as  the  head  ol 
a  commission  which  completed  the  draft  in  four  months.  Tbe 
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entire  work,  finished  in  about  four  years,  was  publislied  in  1804.'  Code  Nipo- 
Thus  out  of  a  proloi^ed  and  critical  process  finally  emerged  ^^Lj?" 
die  most  famous  modem  code  of  substantive  law,  consisting  of  tour  j^n. 
twenty-two  hundred  and  eighty-one  sections,  arranged  under 
titles  and  divided  into  three  books,  preceded  by  a  preliminary 
tide.  It  was  the  final  product  of  the  fusion  of  the  customary 
laws, — wholly  excluding  all  feudal  laws  and  customs,  —  of  royal 
ordinances  and  laws  of  the  Revolution,  and  of  the  vital  prin- 
ciples of  Roman  private  law,  stated  with  the  greatest  possible 
clearness  and  brevity. 

On  January  i,  1900,  just  a  century  after  Tronchet  and  his  New  GenoaB 
coUe^lues  began  to  draft  the  Code  Napolten,  was  officially  °^  **  '**"■ 
promulgated  a  new  general  code  for  the  whole  German  Em- 
fnre.  We  should  be  able  to  look  with  confidence  for  an  out- 
line of  that  code  to  the  world-famous  jurist,  Dr.  Rudolph  ScAm, 
who  was  the  leading  member  of  the  commisuon  that  made  it.* 
From  him  we  leam  that  as  the  fanner  and  the  merchant  are 
and  have  been  the  two  great  powers  in  German  history,  the 
industrial  and  agrarian  laws  that  survive  may  be  compared 
to  the  jus  cwiU,  while  the  laws  of  the  Civil  Code  may  be  said  to 
resemble  the  Roman  jus  gentium.  The  merchant  has  not  in- 
apdy  been  called  "  the  father  of  the  Civil  Code  of  Germany, "  inftwnce  «f 
because,  as  commercial  intercourse  rec^nizes  no  national  ^^J^^"" 
boundaries,  he  was  naturally  the  first  to  desire  a  homogeneous 
system  of  dvil  rights.  It  was  the  mercantile  element  in  the 
German  cities  that  eventually  crushed  the  spirit  of  feudalism; 
it  was  the  mercantile  element  that  opened  the  way  for  an  Im- 
perial Code  by  first  creating  a  uniform  system  of  commercial 
law.  The  first  modem  effort  to  give  unity  to  law  in  Germany 
was  made,  as  a  prelude  to  the  movement  for  national  unity,  by 
the  German  Bills  of  Exchange  Law  (Wechseiordnung,  1848- 
50),  while  a  general  Commercial  Code  (Ganeines  Hatidtisgesett- 

'  In  1904,  the  bench  ood  bar  of  ioeiili  d'tludet  UgiitaUvtf.  A.  Rous- 

Fiance    cxlebrated    the    centennial  Beau,  F&riB,  1904,  And  alio  the  ex- 

anniveraary  of  its  adoption   with  cellent  article  augeested  by  the  event 

ceieiiuiiiiea    whoM    literary    fruits  entitled  "The  Code  Nap(d£on,"  in 

have  been  gathered  in  two  ponder-  American   Law  Retiew,  Nov.  and 

OUB  volumes,    made    up  of  papen  Dec.,  1906,  by  N.  M.  Roae. 
piepared  by  icpieaentativeB  of  the         *  See  hia  anide  on  the  general 

many  countiiea  that  have  adopted  theory  and  purpoae  of  the  code  in 

iL  See  Ic  Codt  CmU,  1804-1904;  the  Fonm,  October,  1899. 
livt  i»  eenUiNUire.  PiMit  par  la 
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buch),  enacted  in  the  various  states  betwem  i86i  and  1866, 
was  reSnacted  for  the  new  empire  in  1871.' 

In  juxtaposition  with  the  fore^n^  statement  as  to  the  in- 
fluence of  commerce  upon  the  unity  of  law  in  Germany  should 
be  set  the  fact  that  the  first  step  toward  the  making  of  the  ex- 
isting Constitution  of  the  United  States  was  taken  in  January, 
1786,  when  \^rgima  issued  the  call  for  a  convention  of  states 
to  meet  at  Annapolis,  in  order  to  consider  the  establishment  of 
a  uniform  commercial  system.  When  Maryland  prompted  Vir- 
ginia to  take  that  step  by  proposing  that  commissioners  from 
all  the  states  should  be  invited  to  meet  and  r^^ulate  the  re- 
strictions on  commerce  toe  the  whole,  Madison  saw  at  once  the 
advantage  of  "  a  politico-commercial  commission  "  for  the  con- 
tinent.* The  outcome  of  the  meeting  at  Annapolis  was  the  call 
fcff  a  convention  ' '  to  meet  at  Philadelphia  on  the  second  Mon- 
day of  the  next  May  to  consider  the  situation  of  the  United 
States."  All  the  world  now  knows  that  three  years  and  a  half 
prior  to  the  meeting  of  the  Annapolis  Convention,  Pelatiah 
Webster,  a  retired  merchant  of  Philadelphia,  who  was  tiie  great* 
est  pohtical  economist  of  that  day  in  this  country,  put  forth, 
on  February  16,  1783,  as  his  invention,  the  entirely  new  plan 
of  federal  government  embodied  in  the  costing  Constitution 
of  the  United  States.  Just  as  tt  may  be  said  that  the  merchant 
was  "  the  father  of  the  Civil  Code  of  Germany,"  so  it  may  be 
said  that  a  merchant  was  "the  father  of  the  Constitution  of 
the  United  States."  In  the  plan  of  the  great  architect  laige 
space  is  given  to  the  influence  of  the  merchant.  "  I  therefore 
humbly  propose,"  he  said,  "if  the  merchants  in  the  several 
states  are  disposed  to  send  delegates  from  their  body,  to  meet 
and  attend  the  sitting  of  Congress,  that  they  shall  be  permitted 
to  form  a  diamber  of  commerce,  and  thdr  advice  to  Congress 
be  demanded  and  admitted  concerning  all  bills  before  Ccn- 
greaa,  as  far  as  tke  same  iaay  affect  the  trade  of  the  states.  ...  It 
will  give  dignity,  uniformity,  and  safety  to  our  trade."  While 
Pelatiah  Webster's  dream  of  a  uniform  system  of  federal  taxa- 
tion, enforceable  by  a  self-sustaining  system  of  federal  govon- 
ment,  has  been  fully  realized,  his  dream  of  a  uniform  conunerdal 
system,  resting  on  the  "  uniformity"  of  law,  has  been  thwarted 

'  See  above.fp.  35. 

■  Cf.  Bancroft,  Hist,  iff  He  CoiaL,  1,  aja. 
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by  the  existence  of  independeat  sovereignlieB  which  stand  to 
each  other,  so  far  as  their  domestic  codes  are  concerned,  almost 
like  foreign  nations.  Out  of  that  condition  of  things  has  arisen 
a"conflictof  laws  "whose  embarrassments  are  endless.  Against  "CcnBict 
those  embarrassments  the  c(»nmercial  elements  of  this  coun-  "*  '***'" 
try  are  now  stnigglli^  as  never  before,  because,  as  the  com- 
mercial relations  of  the  states  become  more  intimate  and  more 
complex,  the  disadvantages  incident  to  the  conflict  deepen  in 
intensity.  Why  sudi  embarrassments  are  not  actually  greater 
than  they  are  it  is  hard  to  understand  when  we  consider  the 
number  of  law-making  bodies  and  the  number  of  supreme  tri- 
bunals in  active  operation.  No  country  in  the  wcffld  has  ever 
been  inundated  by  such  floods  of  law,  statutory  and  judge- 
made,  as  are  now  streamii^  from  the  forty-six  state  soverdga-  FoKy-wvcD 
tiesandtheonefederalsovereignty  by  which  we  are  governed.  2^^^. 
In  comparison  the  books  containing  the  statutory  and  judge- 
made  law  of  England  are  a  mere  handful.  The  late  Judge 
W.  W.  Howe'  called  attention  not  lot%  ago  to  the  fact  that, 
comparii^  the  size  of  the  pages,  the  forty-sixth  volume  of 
Louisiana  Annual  Reports  for  the  year  1894  contains  as 
much  matter  as  the  entire  Digest  or  Pandect,  into  which 
was  condensed  the  judge-made  law  evolved  at  Rome  during 
a  thousand  years. 

As  the  states  must  abide  so  long  as  the  Union  abides,  the  1 
nation  must  learn  as  it  grows  okler  to  draw  all  possible  benefits  J 
from  the  two  systems  of  law,  while  minimizing  the  inconven- 
iences and  conflicts  necessarily  arising  out  of  the  existence  of  ' 
two  systems.  Such  inconveniences  and  conflicts  have  greatiy 
multiplied  recently  as  rapid  intercommunication  has  drawn 
the  states  nearer  together  than  ever  before,  and  as  the  start- 
ling growth  of  governmental  power,  state  and  federal,  has  in- 
truded itself,  as  new  before,  into  the  private  life  of  the  citizen, 
following  as  it  does  the  apothecary  to  his  laboratory,  the  dairy- 
man to  his  chum,  the  butcher  to  his  shambles,  and  the  baker 
to  his  oven.  The  widening  circle  of  governmental  power  heis 
intensified  the  difficulties  affecting  both  commerce  and  labor 
first,  by  reason  of  conflicting  state  codes ;  second,  by  reason  of 
the  lack  of  uniformity  between  state  and  federal  laws  touchii% 
the  same  subject-matter.  The  result  has  been  an  outcry  from 
>  itediu  in  tke  Civil  Law,  67. 
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FoorffMt  many  interests,  iriiich,  during  the  last  twenty  ycon,  has  set  in 
^^^^  **  motion  four  great  agencies  now  working  togetlier  with  peifect 
harmcKiy  and  efficiency  in  the  eff<Mt  to  unify  American  law. 
AmhIcm  Bm  First  arnoi^  those  agencies  stands  the  American  Bar  Assoda- 
^^^^^  tion,  Triiich  for  years  has  been  dmng  its  utmost  to  Ixing  about 
Mow.  unity  in  state  legislation  upon  subjects  of  common  interest, 

through  its  standing  committee  upon  "  Unif(»m  State  Laws." 
In  order  to  render  that  branch  of  its  woric  more  effective,  an 
affiliated  association  was  created  in  1 890  by  an  Act  of  tihe  New 
Yoric  L^ii^ture  authtxizing  the  appointment  of  "  CcMnmiseiim- 
ers  for  the  promotion  of  uniformity  of  l^isladon  in  the  United 
States."  These  affiliated  associations,  yoiced  together  by  their 
(^•laws,  have  accomplished  great  things  already.  Nineteeo 
national  conferences  of  commisaionets  from  different  states  and 
territtxiea  have  been  held,  there  being  now  forty-eight  states 
and  territcHies,  including  the  District  of  Columtna  and  the 
SttaitM  Philipirine  Islands,  represented  in  the  Conference.  The  Uni- 

'^{^lU^j  form  Negotiable  Instruments  Act  (a^iproved  by  the  Conference 

in  1896)  has  been  adopted  in  thirty-«ght  states  and  territories. 
The  Unif  OTin  Warehouse  Receipts  Act  (ai^uoved  by  the  Ccmfer- 
ence  in  1906)  has  been  adopted  in  eighteen  states.  The  Uni- 
form Sales  Act  (aiq}roved  by  the  Conference  in  1906}  has  been 
adopted  in  six  states.  The  Uniform  Stock  Transfer  Act  (ap- 
proved by  the  Conference  in  1909)  is  now  being  presented  to 
the  several  state  legislatures.  The  Uniform  Bills  of  leading  Act 
was  adopted  at  the  Conference  in  1909,  after  the  most  car^uI 
criticism  by  the  large  interests  affected.  The  Conferenoe  still 
has  under  consideratioo  the  draft  of  a  Unifmn  Partnerahip 
Act,  and  also  the  draft  (A  a  Uniform  Incorporation  Act.  AH  of 
these  acts  have  been  iHcpared  in  response  to  the  pressing  need 
of  the  business  world  to  remove  as  far  as  possiUe  the  uncer- 
tainty and  vexation  ariang  from  the  widely  differing  laws  of 
the  states  and  territraies  on  matters  of  daily  imptxtance. 

While  the  work  oS  unifyii^  state  legislation  was  thus  ad- 
vandog  under  the  direction  of  the  American  Bar  Associatioii 
and  its  worthy  yoke-fellow,  a  new  force  appeared  in  the  corpor- 
HBtknai  Ofk  ate  person  of  tihe  National  Civic  Federation,  which  recently 
'*<'"**'°^  held  a  conference  at  Washingttxi,  "after  oonsulUtiMi  with 
other  bodies  interested  in  promoting  uniform  l^islatioa  i^ 
dw  states  (tf  the  Union."  The  horizon  has  been  widened  by  the 
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work  oS  the  Federation,  vhoee  pn^nunme  has  swept  into  the 
struggle  for  unity  in  state  lam  such  subjects  as  public  account- 
ing, anti-trust  and  railway  r^^ulatioa,  state  banking,  life  and 
fire  insurance,  fire  marBhal  laws,  pure  food  laws,  labor  laws, 
GOtnniercial  laws,  vital  statistics,  marriage  and  divorce,  lawi 
relating  to  women  and  tiw  custody  of  their  children,  and  laws 
radiating  the  public  health,  and  good  roads. 

That  irresiatible  trend  toward  unity  in  state  laws,  which  15 
widenii^  and  deepenii^  every  day  under  the  impulse  of  com- 
merciai  necesnty,  has  somewhat  suddenly  brought  into  betas 
still  another  agency  destined  to  be  more  potent,  perhaps,  than 
all  others  in  working  out  the  final  result  The  creation  of 
the  annual  conference  of  the  chief  executives  of  all  the  states, 
known  already  aa  "The  House  of  Governors,"  was  little  less  "TiwHoan 
than  an  inspiration.  This  fourth  institution  is  destined  to  **  Cw"'*^™-'' 
act  as  a  hyi^en  or  buckle  to  unite  the  masses  stn^gling  for 
the  unification  of  American  law  with  the  state  l^islatures 
through  whose  agency  it  must  be  brought  about,  if  at  alL 
Eadi  annual  o»iference  will  put  each  governor  abreast  of  the 
movement;  after  each  meeting  he  will  be  ready  to  explain  to 
Ae  l^islature  of  his  state  how  much  has  been  accomplished 
and  how  much  remains  to  be  done  with  its  cooperation. 

Thus  it  appears  that  the  machinery  is  all  comjJete,  and  tiie  Head  tea  ' 
public  mind  thoroug^y  aroused  by  the  pressure  of  a  necessity  2^'*'  ^ 
that  grows  more  urgent  every  day.  All  that  is  lacking  is  a  more 
comprehensive  and  scientific  understanding  of  the  end  to  be 
finally  attained.  The  time  has  arrived  when  the  American 
people  must  awake  to  the  fact  that  the  movement  now  dealing 
with  the  unification  of  state  law  [»ecemeal  must  undertake  the 
construction  of  a  comi»ehensive  and  typical  code  of  state  law, 
embracii^  all  the  subjects  of  legislation  common  to  all,  which 
each  state  may  enact  as  its  own  with  as  little  change  as  possible. 
Itia  manifest  thatwitbout  a  common  standard  or  ideal  to  which 
all  may  approach,  the  unification  of  American  state  law  is  im- 
posable.  Nothing  could  be  more  fortunate  than  the  gradual 
and  almost  unconscioua  ^proacfa  which  has  so  far  been  made 
toward  such  an  ideal.  The  fact  that  thirty-eight  states  and  ter- 
ritcHieB  have  been  able  to  adopt  a  Uniform  Negotiable  Instru- 
ments Act,  the  fact  that  eighteen  states  and  territories  have 
been  able  to  adopt  a  Uniform  Warehouse  Receipts  Act,  puts  the 
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fact  beyond  question  that  all  may  be  induced  gradually  to 
adopt  a  scientifically  constracted  state  code  embracing  every 
other  subject  in  which  they  have  a  common  inta^st.  Under 
the  auspices  of  the  four  great  agencies  now  at  work  should  be 
constructed  such  a  code  of  state  law,  substantive  and  adjective, 
condensing  within  a  reasonably  narrow  compass  the  fruits  of 
our  entire  legal  development  Such  fruits  should  be  so  formu- 
lated as  to  embrace  aU  the  leading  subjects  in  which  the  states 
have  a  common  interest  The  experience  we  have  had  already 
in  the  making  of  state  codes  should  greatly  facilitate  the  work, 
whifdi  should  be  one  rather  of  selection  than  creation.  "The 
House  of  Governors"  can  easily  arrange  an  equitable  scheme 
by  which  all  the  states  may  contribute,  upon  the  basis  of  pofHi- 
lation,  to  the  expense  of  maintaining  an  interstate  code  com- 
mission to  consist  of  jurists  of  the  highest  order.  As  the  Code 
Napol^n  was  completed  from  the  first  draft  to  the  finish  io 
four  years,  certainly  that  time  should  suffice  for  an  undotak- 
ing  that  Is  nothing  more  than  an  enlargement  of  tba  woric  in 
which  the  "Commissioners  for  the  promotion  of  unif<Minity 
of  l^islation  in  the  United  States"  are  now  ei^s^ed.  There 
is  no  reason  why  an  interstate  code  commission  should  not  be 
developed,  in  whole  or  in  part,  out  of  the  ranks  of  that  worthy 
and  successful  organization.  After  a  typical  code  of  state  law 
has  been  perfected  by  such  a  code  commission,  the  state  l^is- 
latures  can  be  induced  to  adopt  it  under  the  pressure  of  public 
opinion  by  the  nonnal  process  through  which  state  codes  are 
now  adopted  or  revised  at  stated  intervals.  We  all  know  how 
willing  the  younger  states  are  to  reproduce,  in  whole  or  in  part, 
the  codes  of  a  few  of  the  cMer  states.  If  a  comnton  stamlard 
could  once  be  set  up,  that  inclination  would  become  umversal. 
Before  an  Interstate  Code  Commission  can  be  Mganized, 
Congress  should  begin  to  wipe  out  the  confusion  now  eiisting 
in  otu:  federal  statutes,  little  less  than  a  national  di^raoe,  by 
the  creation  of  a  Federal  Code  Commission,  to  be  charged  with 
the  duty  of  making  a  really  scientific  code  of  federal  law,  sub- 
stantive and  adjective.  The  proposal  recently  made  by  the 
President  for  a  commission  to  prepare  a  code  of  adjective  law 
or  procedure  is  too  narrow;  the  woric  of  such  a  commiaaion 
should  embrace  also  the  substantive  law,  which  is  in  sore  need 
of  careful  revision.  The  two  entirely  independent  commis- 
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■Jons  should  promote  the  common  object  by  workup  side  by 
nde  at  Washington.  In  that  way  diey  would  be  able  to  deviae 
hannonious  regulations  as  to  subjects  upon  which  both  state 
and  nation  must  legislate,  defining  more  cleariy  at  the  same 
time  where  state  power  should  end  and  where  federal  power 
should  b^n.  Onehalf  of  the  conflicts  that  now  arise  are  caused 
by  the  absence  of  such  legislation.  Above  all,  two  such  bodies, 
working  independently  and  yet  in  concert,  should  be  able  to  Need  at 
formulate  a  simple  system  of  legal  procedure,  embracing  the  fL^'^rt^.^T 
enforcement  of  both  legal  and  equitable  rights,  for  the  com-  pnoednN. 
mon  use  of  all  tribunals,  state  and  federal.  That  i>art  of  the 
work  alone  would  save  millions  annually  to  the  nation  in  the 
expenses  and  delays  of  litigation.  Rich  as  we  are,  we  cannot 
afford  to  proloi^  pxiating  systems,  reeking  with  unnecessary 
and  oppressive  expenditures,  apart  from  the  constant  miscar- 
fii^es  of  justice. 

This  far-reaching  question  has  been  thus  presented  In  con- 
duaion,  because  it  is  an  outcome  of  our  growth  which  de- 
mands for  its  Bcdutioo  the  highest  skill  of  the  jurist  and  l^s- 
lator.  That  solution  can  no  longer  be  put  off,  —  the  insistence 
of  its  advocates  is  backed  by  the  outcry  of  pressing  commer- 
dal  necessity.  Certainly  nothing  could  do  more  to  strengthen  Kktionai  mt 
our  new  national  life  than  the  unification  of  American  law  ^|^£^ 
through  voluntary  state  action.  Nothing  could  do  more  to  Uuou^  nni- 
defend  us  against  the  dangers  of  sectionalism,  referred  to  by  S"*'""'"""' 
Washington  in  his  Farewell  Address  as  attending  "geograph- 
ical discriminations, —  Northern  and  Southern,  Atlantic  and 
Western,  —  whence  designing  men  may  endeavor  to  exdte  a 
belief  that  there  is  a  real  difference  of  local  interests  and  views. 
One  of  the  expedients  of  party  to  acquire  influence  within 
particular  districts  is  to  misrepresent  the  oinnions  and  aims  of 
other  districts.  You  cannot  shield  yourselves  too  much  gainst 
the  jealousies  and  heartburnings  which  spring  from  these 
misrepresentations;  they  tend  to  render  alien  to  eadi  other 
those  who  ought  to  be  bound  together  by  fraternal  affection." 
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ARTICLES  OF  CONFEDERATION  OF  THE  UNITED 
COLONIES  OF  NEW  ENGLAND,  1643' 

Betweene  tbe  plantatiors  vnder  the  Gouenunent  of  the  Massachusetts, 
the  Plantaoons  vnder  the  Gouenunent  of  New  Hymouth,  the 
Plantacons  vnder  the  Gouerament  of  Connectacutt,  and  the 
Gouerament  of  New  Haven  with  the  Plantacons  in  combinacon 
therewith 

Wbeseas  wee  all  came  into  these  parts  of  America  with  one  and  the 
same  end  and  ayme,  namely,  to  advaunce  the  kin^ome  of  our  Lord 
Jesus  Christ,  and  to  enjoy  the  liberdea  of  the  Gospel!  in  puritie  with 
peace.  And  whereas  in  our  eettleinge  (by  a  wise  Providence  of  God)  we 
are  further  dispersed  vpon  the  Sea  Coasts  and  Riuera  then  was  at  first 
intended,  so  that  we  cannot  according  to  our  desire,  with  convenience 
communicate  in  one  Gouenunent  and  Jurisdiccon.  And  whereas  we 
live  encompassed  with  people  of  seuerall  Nations  and  Btrang  lanf^uagea 
which  heareafter  may  proue  injurious  to  vs  or  our  posteritie.  And  for- 
asmuch as  the  Natives  have  formerly  committed  sondry  insolences  and 
outrages  vpon  seueral  Plantacons  of  the  English  and  have  of  late  com- 
bined themselues  against  vs.  And  seing  by  reason  of  those  sad  Dis- 
traccons  in  England,  which  they  have  heard  of,  and  by  which  they  know 
we  are  hindred  from  that  humble  way  of  seekinge  advise  or  reapeing 
those  comfortable  fruits  of  protection  which  at  other  tymes  we  might 
well  expecte.  Wee  therefore  doe  conceiue  it  our  bounden  Dutye  without 
dday  to  enter  into  a  present  consotiation  amongst  our  selues  for  mutual 
help  and  stret^th  in  all  our  future  concemements:  That  as  in  Nation 
and  Religion,  so  in  other  Respects  we  bee  and  continue  one  according 
to  the  tenor  and  true  meaninge  of  the  ensuing  Articles:  Wherefore  it  is 
fully  agreed  and  concluded  by  and  betweene  the  parties  or  Jurisdiccons 
aboue  named,  and  they  joyntiy  and  seuerally  doe  by  these  presents 
agreed  and  concluded  that  they  all  bee,  and  henceforth  bee  called  by 
the  Name  of  the  United  Colonies  of  New-England. 

II.  The  said  United  Colonies,  for  themselues  and  their  posterities,  do 
joyntiy  and  seuerally,  hereby  enter  into  a  firme  and  perpetuall  le^^e 
of  friendship  and  amytie,  for  offence  and  defence,  mutuall  advise  and 
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ArrsHDix     succour,  vpon  all  just  occadons,  both  lor  preserueing  and  propagat^g 
I  the  truth  and  liberties  of  the  Gospel,  and  for  their  owne  mutuall  safety 

and  wellfare. 

III.  It  is  futher  agreed  That  the  Plantacons  which  at  present  are  or 
hereafter  ehalbe  settled  within  the  Ummetts  of  the  Massachusetts, 
shalbe  forever  voder  the  Massachusetts,  and  shall  have  peculiar  Juris- 
diccon  among  themselues  in  all  cases  as  an  entire  Body,  and  that  Ply- 
mouth, Connecktacutt,  and  New  Haven  shall  dch  of  them  haue  like 
peculier  Jurisdiccon  and  Goueniment  within  their  Ummetts  and  in 
referrence  to  the  Plantacons  which  already  are  settled  or  shall  hereafter 
be  erected  or  shall  settle  within  their  Ummetts  respectiuely;  prouided 
that  no  other  Jurisdiccon  shall  hereafter  be  taken  in  as  a  distinct  head 
or  member  of  this  Confederacon,  nor  shall  any  other  Plantacon  or  Juris- 
diccon in  present  being  and  not  already  in  combynacon  or  vnder  the 
Jurisdiccon  of  any  of  these  Confederats  be  received  by  any  of  thera,  nor 
shall  any  two  of  the  Confederats  joyne  in  one  Jurisdiccon  without  con- 
sent of  the  rest,  which  consent  to  be  interpreted  as  is  expressed  in  the 
nxth  Article  ensuinge. 

IV.  ItisbytheseConfederatsagreedthatthechai^ofaU justwam, 
whether  offensiue  or  defensiue,  upon  what  part  or  member  of  this  Con- 
tederaccon  soever  they  fall,  shall  both  in  men  and  provimons,  and  all 
other  Disbursements,  be  borne  by  all  the  parts  of  this  ConfederacMi,  in 
different  proporcons  according  to  their  different  abilltie,  in  manner  fol- 
lowing, namely,  that  the  Commissioners  for  eich  Jurisdiccon  from  tyme 
to  tyme,  as  there  shalbe  occation,  bring  a  true  account  and  number  of 
idl  the  males  in  every  Plantacon,  or  any  way  belonging  to,  or  under  their 
seuerall  Jurisdiccons,  of  what  quality  or  condidon  soeuer  they  bee,  frtwj 
■ixteene  yeares  old  to  threescore,  being  Inhabitants  there.  And  That 
according  to  the  different  numbers  which  from  tyme  to  tyme  shalbe 
found  in  eich  Jurisdiccon,  upon  a  true  and  just  account,  the  service  of 
men  and  all  charges  of  the  warr  he  borne  by  the  Poll :  Eich  Jurisdiccon, 
or  Plantacon,  being  left  to  their  owne  just  course  and  custome  of  rating 
themselues  and  people  according  to  their  different  estates,  with  due 
respects  to  their  qualites  and  exemptions  among  themselues,  though  the 
Confederacon  take  no  notice  of  any  such  priviledg:  And  that  accordii^ 
to  their  differrent  charge  of  eich  Jurisdiccon  and  Plantacon,  the  wbcJe 
advantage  of  the  warr  (if  it  please  God  to  bless  their  Endeavours) 
whether  it  be  in  lands,  goods  or  persons,  shall  be  proportionably  deuided 
among  the  said  Confederats. 

V.  It  is  further  ^reed  That  if  any  of  these  Jurisdiccons,  or  any  Plan- 
tacons  vnder  it,  or  in  any  combynacon  with  them  be  envaded  by  any 
enemie  whomsoeuer,  vpon  notice  and  request  of  any  three  majestrata  of 
that  Jurisdiccon  so  invaded,  the  rest  of  the  Confederates,  without  any 
further  meeting  or  expostulacon,  shall  forthwith  send  ayde  to  the  Con- 
federate in  dai^er,  but  in  different  proporcons;  namely,  the  Massachu- 
•etts  an  hundred  men  sufficiently  armed  and  provided  for  such  a  ser- 
vice and  jomey,  and  dch  of  the  rest  fourty-fiue  so  armed  and  provided, 
or  any  lesse  number,  if  lease  be  required,  according  to  this  pFC^xHcoo. 
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But  if  sudi  Confederate  in  danger  may  be  nipplyed  by  their  next  Con-     Apfbmdiz 

federate,  not  exceeding  the  number  hereby  agreed,  they  may  craue  help  I 

there,  and  aeeke  no  further  for  the  present    The  diarge  to  be  borne  aa  in 

thia  Artide  ia  exfmst:  And,  at  the  retume,  to  be  victualled  and  sup- 

plyed  with  poder  and  ihott  for  their  journey  (if  there  be  neede)  by  that 

JuriBdicoonwhicbemployedoraeat  for  them:  But  none  of  thejuriadic- 

COQB  to  exceed  theae  numbers  till  by  a  meeting  of  the  Commiasioners  for 

this  Confederacon  a  greater  aydappeare  necessary.  And  this  pmporcon 

to  continue,  till  upon  knowledge  of  greats'  numbers  in  eich  Jurisdiccon 

which  ahalbe  brought  to  the  next  meeting  some  other  proporcon  be 

ordered.  But  in  any  such  case  of  eeoding  men  for  present  ayd  wltether 

before  or  after  such  order  or  alttracon,  it  is  agreed  that  at  the  meeting 

of  the  Commiseionera  for  thia  Confederacon,  the  cauae  of  auch  warr  or 

invasion  be  duly  conaidered;  And  if  it  appeare  that  the  fault  lay  in  the 

parties  ao  invaded,  that  then  that  Jurisdiccon  or  Plantacon  make  just 

SatisfaccMi,  both  to  the  tnvadeia  whom  they  have  injured,  and  beare 

all  the  charges  of  the  warr  themsdvea  without  requireing  any  allowance 

from  the  rest  of  the  Confederate  towards  the  same.  And  further,  that 

if  any  Jurisdiccon  see  any  dai^er  of  any  InvaraoB  approaching,  and 

there  be  tjnne  for  a  meeting,  that  in  auch  caae  three  majestrats  of  that 

Jurisdiccon  may  summon  a  meeting  at  such  convenyent  place  as  them- 

idues  shall  think  meete,  to  consider  and  provide  against  the  threatned 

danger,  Prtmded  when  they  are  met  they  may  remoue  to  what  place 

tbey  frfease,  Onely  whilst  any  of  these  foure  Confederats  have  but  three 

majestrats  in  their  Jurisdiccon,  their  request  or  summons  from  any  two 

of  them  shalbe  accounted  of  equall  force  with  the  three  mentoned  in 

both  the  dauses  of  this  Article,  till  there  be  an  increase  of  majestrats 

there. 

VI.  It  is  also  agreed  that  for  the  mannaging  and  concluding  of  sH 
affairs  proper  and  concemeing  the  whde  Confederacon,  two  Commis- 
sonera  ahalbe  chosen  by  and  out  of  eich  of  these  fouie  Jurisdiccons, 
namely,  two  for  the  Mssaachusetts,  two  for  Plymouth,  two  for  Connec- 
tacutt  and  two  for  New  Haven;  being  all  in  Church  felbwship  with  us, 
vhich  ^lall  bring  full  power  from  their  seuerall  general!  Courts  respec- 
tively to  heare,  examine,  weigh  and  determine  all  affaires  of  our  warr 
or  peace,  leagues,  ayds,  charges  and  numbers  of  men  for  warr,  diviasion 
of  Bpoyles  and  wfaataoever  ia  gotten  by  conquest,  recetueing  of  more 
Confederats  for  [dantacons  into  combinacon  with  any  of  the  Confed* 
eiBtes,  and  all  thinges  of  like  nature  which  are  the  proper  concomitants 
or  consequence  of  auch  a  confederacon,  for  amytie,  offence  and  defence, 
not  intermeddleing  with  the  gouemment  of  any  of  the  Jurisdiccons 
which  by  the  third  Artide  is  preeenied  entirely  to  themsdves.  But  if 
these  eight  Commjssionera,  when  they  meete,  shall  not  all  agree,  yet  it  is 
conduded  that  any  six  of  the  eight  agreeii^  shall  have  power  to  settle 
and  determine  the  business  in  question :  But  if  six  do  not  agree,  that  then 
such  propoeicons  with  their  reasons,  so  farr  as  they  have  beene  debated, 
be  sent  and  referred  to  the  foure  generall  Courts,  vizL  the  Massadiu- 
aetts,  Plymouth,  Connectacutt,  and  New  Haven:  And  if  at  all  the  said 
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Generall  Courts  the  businesse  so  referred  be  concluded,  then  to  bee 
prosecuted  by  the  Confederates  and  all  their  members.  It  is  further 
agreed  that  these  eight  Commissioners  shall  meete  once  every  yeare, 
besides  extraordinary  meetings  (accoidii^  to  the  fift  Ardde)  to  con- 
sider, treats  and  conclude  of  all  affaires  belonging  to  this  Confederacon, 
which  meeting  shall  ever  be  the  first  Thursday  in  September.  And  that 
the  next  meeting  after  the  date  of  these  [>resents,  which  shalbe  ac- 
counted the  second  meeting,  shalbe  at  Bostone  in  the  Massadiusetts, 
the  third  at  Hartford,  the  fourth  at  New  Haven,  the  fift  at  Plymouth, 
the  sixt  and  seaventh  at  Bostone.  And  then  Hartford,  New  Haven  and 
Plymouth,  and  so  in  course  successiuely,  if  in  the  meane  tyme  some 
middle  place  be  not  found  out  and  agreed  on  which  may  be  commodious 
for  all  the  juiiadiccons. 

VII.  It  is  further  agreed  that  at  eich  meeting  of  these  eight  Conimis- 
doners,  whether  ordinary  or  extraordinary,  they,  or  six  of  them  agree- 
ing, as  before,  may  choose  their  President  out  of  themselues,  whose 
office  and  worke  shalbe  to  take  care  and  direct  for  order  and  a  comely 
carrying  on  of  all  proceedings  in  the  present  meeting.  But  he  shalbe 
invested  with  no  such  power  or  respect  as  by  which  he  shall  hinder  the 
propounding  or  progresse  of  any  businesse,  or  any  way  cast  the  Scales, 
otherwise  then  in  the  precedent  Article  is  (^;reed. 

VIII.  It  is  also  agreed  that  the  Commissioners  for  this  Confederaooo 
hereafter  at  their  meedngs,  whether  ordinary  or  extraordinary,  as  tbey 
may  have  commission  or  opertumtie,  do  endeavoure  to  frame  and 
establish  agreements  and  orders  in  generall  cases  of  a  dviU  nature 
wherein  all  the  plantacons  are  interested  for  preservii^  peace  among 
themselves,  and  preventing  as  much  as  may  bee  all  occations  of  warr  or 
difference  with  others,  as  about  the  free  and  speedy  passage  of  Justice 
in  every  Jurisdiccon,  to  all  the  Confederals  equally  as  their  owne, 
receiving  those  that  remoue  from  one  plantacon  to  another  without  due 
certefycats;  how  all  the  Jurisdiccons  may  carry  it  towards  the  Indians, 
that  they  neither  grow  insolent  nor  be  injured  without  due  satisfaccion, 
lest  warr  break  in  vpon  the  Confederates  through  such  miscarryage.  It 
is  also  ^:reed  that  if  any  servant  runn  away  from  hia  master  into  any 
other  of  these  confederated  Jurisdiccons,  That  in  such  Case,  vpon  the 
Certyficate  of  one  Majistrate  in  the  Jurisdiccon  out  of  whidi  tbe  said 
servant  fled,  or  upon  other  due  proofe,  the  said  servant  shalbe  ddiuered 
either  to  his  Master  or  any  other  that  pursues  and  brings  such  Certifi- 
cate or  proofe.  And  that  vpon  the  escape  of  any  prisoner  whatsoever  or 
fugitiue  for  any  criminal  cause,  whether  breaking  prison  or  getting  firon 
the  officer  or  otherwise  escaping,  upon  the  certificate  of  two  Majistrats 
of  the  Jurisdiccon  out  of  which  the  escape  is  made  that  he  was  a  p ' 
or  such  an  offender  at  the  tyme  of  the  escape.  The  Majestrates  or  si 
of  them  of  that  Jurisdiccon  where  for  the  present  the  said  prisoner  or 
fugitive  abideth  shall  forthwith  graunt  such  a  warrant  as  the  case  will 
beare  for  the  apprehending  of  any  such  persoa,  and  the  delivery  of  him 
into  the  hands  of  the  officer  or  other  person  that  pursues  him.  And  if 
there  be  help  required  for  the  safe  retumeing  of  any  such  offender,  tfam 
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ft  ihalbe  graunted  to  him  that  craves  the  same,  he  paying  the  charge*     Afpbxdiz 
thereof.  I 

IX.  And  for  that  the  justest  mm  may  be  of  dangerous  conaequence, 
tspetially  to  the  smaler  plantacons  in  these  vnited  Colonies,  It  is  agreed 
that  neither  the  Massachusetts,  Plymouth,  Coonectacutt  nor  New- 
Haven,  nor  any  of  the  members  of  any  of  them  shall  at  any  tyme  bere< 
after  begii),  undertake,  or  engine  thonselues  or  this  Confederacon,  or 
any  part  thereof  in  any  warr  whatsoever  (sudden  ezegents  with  the 
necessary  consequents  thereof  excepted,  which  are  also  to  be  moderated 
as  much  as  the  case  will  permit)  without  the  consent  and  agreement  erf 
the  forenamed  eight  Commiasionera,  or  at  least  six  of  them,  as  in  the 
sixt  Article  is  provided:  And  that  no  charge  be  required  of  any  of  the 
Confederals  in  case  of  a  defenmue  warr  till  the  said  Commissioners  haue 
mett  and  approued  the  justice  of  the  warr,  and  have  agreed  vpon  the 
sum  of  money  to  be  levyed,  which  sum  is  then  to  be  payd  by  the  sev- 
erall  Confederates  in  proporcon  accoiding  to  the  fourth  Article. 

X.  That  in  extraordinary  occations  when  meetings  are  summoned 
by  three  Majistrata  of  any  Jurisdiccon,  or  two  as  in  the  fift  Article,  If 
any  of  the  Commissionera  come  not,  due  wameing  being  given  or  sent. 
It  b  agreed  that  foure  of  the  Commissioners  shall  have  power  to  direct 
a  wan-  which  cannot  be  delayed  and  to  send  for  due  proporcons  of  men 
out  of  eich  Jurisdiccon,  as  well  as  she  might  doe  if  all  mett;  but  not  less 
Aan  ax  shall  determine  the  justice  of  the  warr  or  allow  the  demaunde 
of  bills  of  charges  or  cause  any  levies  to  be  made  for  the  same. 

XI.  It  is  further  ^reed  that  if  any  of  the  Confederates  shall  here- 
after break  any  of  these  present  Articles,  or  be  any  other  wayes  injurious 
to  any  one  of  thother  Junsdiccons,  such  breach  of  Agreement,  or  injurie, 
sbalbe  duly  oonddered  and  ordered  by  the  Commissioners  for  thother 
Junsdiccons,  that  both  peace  and  this  present  Confederacon  may  be 
entirely  preserved  without  violation. 

XII.  Lasdy,  this  perpetuall  Confederacon  and  the  several  Articles 
and  Agreements  thereof  being  read  and  seriously  considered,  both  by 
the  Generall  Court  for  the  Massachusetts,  and  by  the  CommissioDerB 
for  Plymouth,  Connectacutt  and  New  Haven,  were  fully  allowed  and 
confirmed  by  three  of  the  forenamed  Confederates,  namely,  the  Massa> 
chusetts,  Conuectacutt  and  New-Haven,  Onely  the  Commissioners  for 
Plymouth,  having  no  Commission  to  conclude,  desired  respite  till  they 
might  advise  with  their  Generall  Court,  wherevpon  it  was  agreed  and 
concluded  by  the  said  court  of  the  Massachusetts,  and  the  Commisnon- 
ers  for  the  other  two  Confederates,  That  If  Plymouth  Consent,  then  the 
whole  treaty  as  it  stands  in  these  present  articles  is  and  shall  coutiDue 
fiime  and  stable  without  alteracon:  But  if  Plymouth  come  not  in,  yet 
the  other  three  Confederates  doe  by  these  presents  confirme  the  whole 
Confederacon  and  all  the  Articles  thereof,  onely,  in  September  next, 
when  the  second  meeting  of  the  Commismoners  is  to  be  at  Bostone,  new 
considcracon  may  be  taken  of  the  aixt  Article,  which  concemes  number 
of  CommissionerB  for  meeting  and  concluding  the  affaires  of  this  Con- 
federacon to  the  satisfaccon  of  the  court  of  the  Massachusetts,  and 
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the  Comminionen  for  tbotho'  two  Confederates,  but  the  rest  to  stand 
vnquestioned. 

In  tntymony  whereof,  the  General]  Court  of  the  Massadiusetts  by 
their  Secietaiy,  and  the  CommissiooerB  for  Coimectacutt  and  New- 
Haven  haue  subscribed  these  presente  articles,  this  xixth  of  the  third 
month,  conuncmly  called  May,  Anno  Domini,  1643. 

At  a  Meeting  of  the  CcnuniaBtonera  for  the  Confederacon,  hdd  at 
BoBton,  the  Seaventh  of  September.  It  appeareii^  that  the  Generall 
Court  of  New  Plymouth,  and  the  severall  Towneships  thereof  have 
read,  considered  and  approoued  these  articles  of  Confederaoon,  as 
appeareth  by  CoraissiQn  from  their  Generall  Coiut  beaieing  Date  the 
xxixth  of  August,  1643,  to  Mr.  Edward  Wioslowe  and  Mr.  Will  CoUyer, 
to  ratifye  and  confirme  the  same  oa  their  behalf,  wee  therefcxe,  the 
Comissioners  for  the  Mattachusetts,  Conecktacutt  and  New  Haven, 
doe  also  for  our  eeuerall  Gouemmenta,  subscribe  vnto  them. 
JoBN  WiNTasOP,  Governor  of  Massachusetts, 
Tbo.  DusLsr, 

THxoph.  Eaton, 

Geo.  Fenwick, 

ecva.  hopkdis, 

Thomas  Gsbgsok. 
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PENN'S  PLAN  OF  UNION  — 1697 

MR.  PENN's  plan  fob  A  UNION  OF  THE  COLONIES  IN  AMBSICA. 

A  BfiiEFB  and  Plaine  Scheam  how  the  English  Colonies  in  the  North     Appkhdix 
parte  of  America,  viz.:  Boston,  Connecticut,  Road  Island,  New  Yoik,  H 

New  Jeneys,  Pensilvania,  Maiyland,  Virgiiua,  and  CarcJina  may  be 
made  more  usefull  to  the  Crowne,  and  one  another's  peace  and  nfty 
with  an  universall  ooncurrence. 

IbL  That  the  aeverall  Colonies  before  mentioned  do  meet  once  a  year, 
and  oftener  if  need  be,  during  the  war,  and  at  least  once  in  two  years  in 
times  of  peace,  by  their  stated  and  appointed  Deputies,  to  debate  and 
readve  of  such  measures  as  are  most  adviseable  for  their  better  under- 
standing, and  the  public  tranquility  and  safety. 

3d.  That  in  order  to  it  two  persona  wdl  qualified  for  sence,  sobriety 
and  substance  be  appointed  by  each  Province,  as  their  Representatives 
or  Deputiea,  which  In  the  whole  make  the  Congress  to  consist  of  twenty 
persons. 

3d.  That  the  King's  Commissioner  fcH-  that  purpose  specially  ap- 
pcanted  shall  have  the  chaire  and  predde  in  the  said  Congresse. 

4tL  That  they  shall  meet  as  near  as  conveniently  may  be  to  the  most 
oentrall  Colony  for  use  of  the  Deputies. 

5th.  Since  that  may  in  all  prot»bility,  be  New  Yoric  both  because  it 
is  near  the  Center  of  the  Colonies  and  for  that  it  is  a  Frontier  and  in  die 
King's  nomination,  the  Govt,  of  that  Colony  may  therefore  also  be  the 
ICng's  High  Commissioner  during  the  Susion  after  the  manner  ttf 
Scotiand. 

6th.  That  thdr  buonesa  shall  be  to  hear  and  adjust  all  matters  of 
Complaint  or  difference  between  Province  and  Province.  As,  ist,  where 
persons  quit  their  own  Province  and  goe  to  another,  that  they  may  avoid 
their  just  debts,  tho  they  be  able  to  pay  them,  and,  where  offenders  fly 
Justice,  or  Justice  cannot  wdl  be  had  upon  such  offenders  in  the  Pro- 
vinces that  entertaine  them,  jdly,  to  prevent  or  cure  injuries  in  point  ot 
Commerce,  4th,  to  consider  of  ways  and  means  to  support  the  union  and 
safety  of  these  Provinces  against  the  publick  enemies.  In  which  Con- 
gresse the  Quotas  of  men  and  charges  will  be  much  easier,  and  more 
equally  sett,  then  it  is  possible  for  any  establishment  made  here  to  do; 
for  the  Provinces,  knowing  their  own  condition  and  one  another's,  can 
debate  that  matter  with  more  freedome  and  satisfaction  and  better 
adjust  and  ballance  their  affairs  in  all  respects  for  their  common  aafty. 

7ly.  That  in  times  of  war  the  King's  High  Commissioner  shall  be 
generall  or  chief  Commander  of  the  severall  Quotas  upon  service  against 
a  common  enemy  as  he  shall  be  advised,  for  the  good  and  benefit  of  the 
whole. 
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COXE  AND   FRANKLIN'S  PLAN  OF   UNION  — 1754 

Plan  of  a  propooed  Union  of  the  Bcveral  CcJonies  of  Maaaacfaiuetts 
Bay,  New  Hampshire,  Connecticut,  Rhode  Island,  New  York,  New 
Jersey,  Pennsylvania,  Maryland,  Virginia,  North  Carolina,  and  South 
Carolina  for  their  mutual  Defence  and  Security,  and  for  the  extendJug 
the  British  Settlements  in  North  America. 

That  humble  applicadoa  be  made  for  an  act  of  Parliamuit  trf  Great 
Britain,  by  virtue  of  which  one  general  government  may  be  fonned  in 
America,  including  all  the  said  Colonies,  within  and  under  which  gov- 
enunent  each  Ccriony  may  retain  its  present  constitution,  except  in  the 
particulaia  wherein  a  change  may  be  directed  by  the  said  act,  aa  here- 
aita  follows. 

PSESmSNT-GBMERAL  AND  GKAND  COUNCIL 

That  the  said  general  government  be  administered  by  a  President- 
General,  to  be  appointed  and  supported  by  the  Crown;  and  a  Grand 
Council  to  be  chosen  by  the  representatives  ol  the  people  of  the  several 
Colonies  met  in  their  respective  assemblies. 

It  was  thought  that  it  would  be  best  the  President-Genetal  ihoatd  be 
supported  as  well  as  appointed  by  the  Crown,  that  so  all  disputes  between 
bim  and  the  Grand  Council  coDceming  his  salary  might  be  prevented;  as 
such  diq>utes  have  been  frequently  of  niiadiievaus  consequence  in  particular 
Colonies,  especially  in  time  of  public  danger.  The  quit-rents  of  crown  lands 
in  America  might  in  a  short  time  be  sufficient  for  this  purpose.  The  choice 
at  members  for  the  Grand  Council  is  placed  In  the  House  of  Representatives 
of  each  government,  in  order  to  give  the  people  a  shaie  in  this  new  general 
govemmentias  the  Crown  has  its  share  by  the  appointment  of  the  Prenlen^ 
GeneraL 

But  it  being  proposed  by  the  gentlemen  of  the  Council  of  New  Yoik,  and 
some  other  counsellorB  among  the  commissioners,  to  alter  the  plan  in  this 
particular,  and  to  give  the  governors  and  councils  of  the  several  Provinces 
a  share  in  the  chuce  of  the  Grand  Council,  or  at  least  a  power  of  approving 
and  confirming,  or  of  disallowing,  the  choice  made  by  the  House  ti  Repre- 
sentatives, it  was  said,  —  "That  the  government  or  constitution,  praposed 
to  be  fonned  by  the  plan,  consists  of  two  branches:  a  Presdent-Gencnd 
appointed  by  the  Crown,  and  a  Council  chosen  by  the  people,  or  by  the 
people's  representatives,  which  is  the  same  thing. 

"That,  by  a  subsequent  article,  the  council  chosen  by  the  people  can 
effect  nothing  without  the  consent  of  the  President-General  appointed  by 
the  Crown;  the  Crown  possesses,  therefore,  full  one  half  of  the  power  tt  this 
constitution. 

"That  in  the  British  Constitution,  the  Crown  is  supposed  to  possess  but 
one  third,  the  Lords  having  their  share. 

"That  the  constitution  seemed  rather  more  favoraUe  for  tlie  Crown. 

"That  it  li  essential  to  English  liberty  that  the  subject  sbouU  not  be 
taxed  but  by  his  own  consent,  or  the  consent  at  his  elected  npusiinmlins 
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"That  taxea  to  be  bud  and  levied  by  this  propoted  cMutitutJon  w31  be     Appendix 
proposed  and  agreed  to  by  tlbe  repreaentativea  of  the  people,  if  tlic  plan  in  III 

thw  particular  be  preserved. 

"  But  if  the  proposed  alteratioo  should  take  place,  it  seemed  as  if  matters 
may  be  so  managed,  aa  that  the  Crown  shall  finally  have  the  appcantment, 
not  onty  of  the  PiealdeDt-Geiien],  but  trf  a  majority  of  the  Grand  Council; 
for  seven  out  <rf  deven  goveroon  and  councils  are  appmnted  by  the  Crown. 

"And  so  the  pe^e  in  all  the  Odonka  would  in  effect  be  tued  by  their 
govEmors. 

"  ft  wu  therefore  spfMefaended,  t^t  sudi  alteratiMis  <rf  the  ;dan  would 
give  great  dissatisfaction,  and  that  the  Colonies  could  not  be  easy  onder 
such  a  power  in  govcroon,  and  such  an  infringement  of  «rt>at  they  take  to  be 
Ei^lish  liberty. 

"  Besides,  the  giving  a  share  in  the  choice  of  the  Grand  Council  would  not 
be  equal  with  respect  to  all  the  Coloniee,  ss  their  constitutions  differ.  In 
some,  both  governor  and  council  are  appointed  by  the  Crown.  In  others, 
they  are  both  apptnnted  by  the  iMDpneton.  In  some,  the  people  have  a 
sbaie  in  the  dunce  of  the  council;  in  othen,  both  government  and  council 
are  wholly  chosen  by  the  people.  But  the  House  of  Representatives  is 
everywherecbosenby  the  people;  and,  therefore,  placing  the  right  of  choos- 
ing the  Grand  Council  in  the  representatives  is  equal  with  respect  to  all. 

"That  the  Grand  Council  is  intended  to  represent  all  the  aeveial  Houoei 
of  Representatives  <A  the  Coloniea,  as  a  House  of  Representatives  doth  the 
several  towns  or  counties  of  a  Colony.  Could  all  the  people  of  a  Colony  be 
consulted  and  unite  in  public  measures,  a  House  ol  Representatives  would 
be  needless,  and  could  all  the  Assemblies  consult  and  unite  in  general  mesB- 
nre*,  the  Grand  Council  would  be  unnecessary. 

"That  a  House  of  Commons  or  the  House  of  Representatives,  and  the 
Graikd  Council  are  alike  in  their  nature  and  intention.  And,  as  it  would  seem 
improper  that  the  King  or  House  tA  Lords  should  have  a  power  of  disallow- 
ing or  appointing  Members  of  the  House  of  Commons;  so,  likewise,  that  a 
governor  and  council  appointed  by  the  Crown  should  have  a  power  of  dis- 
allowing or  appointing  members  trf  the  Grand  Council,  who,  in  this  consti- 
tution, are  to  be  the  representatives  of  the  people. 

"  If  the  governor  and  councils  therefore  were  to  have  a  share  in  the  choice 
at  any  that  are  to  conduct  this  general  government,  it  should  seem  more 
proper  that  they  should  choose  the  Preddent-General.  But  this  being  an 
office  of  great  trust  and  importance  to  the  nation,  it  was  thought  better  to 
be  filled  by  the  immediate  appointment  of  the  Crown. 

"  The  power  proposed  to  be  given  by  the  plan  to  the  Grand  Couadl  is  only 
a  concentration  <A  the  powers  of  the  several  assemblies  in  certain  points  for 
the  general  welfare;  as  the  power  of  the  President-General  is  ol  the  several 
governors  in  the  same  point. 

"And  as  the  choice  therefore  cS  the  Grand  Council,  by  the  repreaentativea 
of  the  people,  neither  gives  the  people  any  new  powers,  nor  diminishes  the 
power  of  the  Ciown,  It  was  thought  and  hoped  the  Crown  would  not  dis- 
approve of  it." 

Upon  the  whole,  the  commissioners  were  of  opinion,  that  the  chcMce  was 
moat  properly  placed  in  the  representatives  of  the  pet^plc. 

ELECTION   OF  HEHBESS 
That  witbia  inoiithe  after  the  passing  sucfa  act,  the  House  tA 
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Ansmnx     Repreaentativea  that  happens  to  be  sittiiiK  within  that  time,  or  tlat 
m  shall  be  especially  for  that  purpose  convened,  may  and  shall  choose 

members  for  the  Gnmd  Coundl,  in  the  fdlowing  proportion,  that  b  to 

say, — 

Maanchusetts  Bay 7 

New  Hampshire 2 

Coonectkut 5 

Rhode  laland a 

New  York 4 

New  Jeney 3 

Peansylvama 6 

Maiyland 4 

Virgima 7 

Ncwth  Candina 4 


48 
It  was  thought,  that  if  the  least  Coloay  was  allowed  two,  and  the  othen 
in  [mipcwtion,  the  number  would  be  very  great,  and  the  expense  heavy;  and 
that  less  than  two  would  not  be  convenient,  as,  a  single  person  being  by  any 
accident  prevented  appearing  at  the  meeting,  the  Colony  he  aught  appear 
for  would  not  be  represented.  That,  as  the  choice  was  not  immcdiatdy 
popular,  they  would  be  generally  men  of  good  abilities  for  budoess,  and  men 
of  reputation  for  intqrity,  and  that  forty-eight  such  men  might  be  a  nnnt- 
ber  sufhdent.  But,  though  it  was  thought  reasonable  that  each  Cohwy 
should  have  a  share  in  the  representative  body  in  some  degree  accotding  to 
the  proportion  it  contributed  to  the  general  tieaaury,  yet  the  proportion  ct 
wealth  or  power  of  the  Colonies  ia  not  to  be  judged  by  the  pn^iortioD  here 
fixed:  because  it  was  at  first  agreed,  that  the  greatest  Colony  should  not 
have  more  than  seven  members,  nor  the  least  less  than  two;  and  the  setting 
these  proportions  between  these  two  extremes  was  not  nicdy  attended  to, 
u  it  would  find  itself,  after  the  Gist  election,  from  the  sum  brought  into  the 
beaaury  by  a  subsequent  article. 

PLACE  OF  FIRST  MEETING 

—  Who  shall  meet  for  the  first  time  at  the  dty  of  PhUaddt^iia  in 
Pennsylvania,  being  called  by  the  Preddent-Geiwral  as  sooo  as  ooo- 
veni«itly  may  be  after  his  appointment. 

I^iladelphia  was  named  as  being  nearer  the  centre  of  the  Coloniea,  wbefe 
the  commissioners  would  be  well  and  cheafdy  accommodated.  The  high 
mads,  through  the  whole  extent,  are  for  the  most  part  very  good,  in  iriiich 
forty  or  fifty  miles  a  day  may  very  well  be,  and  frequently  a^  travelled. 
Great  part  of  the  way  may  Ekeirise  be  gone  by  water,  f  n  summer  time,  the 
paas^es  are  frequently  performed  in  a  week  from  Charleston  to  Philad^ 
phia  and  New  York,  and  from  Rhode  Island  to  New  York  through  the 
Sound,  in  two  or  three  days,  and  from  New  York  to  Philadelphia,  by  water 
and  land,  in  two  days,  by  stage  boats,  and  street  carriages  that  act  oat  evesy 
other  day.  The  journey  from  Charieston  to  Philadel]dua  may  Kkewiae  he 
facilitate  by  boats  running  up  Chesapeake  Bay  three  hundred  mOes.  B«t 
if  the  whole  journey  be  performed  on  horseback,  the  most  distant  membei^ 
Wi.,  the  two  from  New  Hampshire  and  from  South  Carolina,  may  pnbmbif 
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render  themwlvea  at  PUbdelphia  in  fifteen  or  twenty  day*;  the  majority     Arpuniz 
may  be  there  in  mocb  Icm  time.  HI 

NEW  ELECTION 

That  there  shall  be  a  new  dection  irf  the  membcFB  of  the  Grand  Coun- 
cil every  three  yean;  and,  on  the  death  or  reagnation  of  any  member, 
his  place  should  be  supplied  by  a  new  choice  at  the  next  aittins  of  the 
Assembly  of  the  Colony  he  repreeented. 

Some  Colonies  have  annual  asKmbliea,  •ome  continue  during  a  Kovemor's 
pleasure;  three  years  was  thought  a  reaaonable  medium  as  affordiog  a  new 
member  time  to  improve  himself  in  the  business,  and  to  act  after  nich  im~ 
prtrvement,  and  yet  giving  opportunities,  frequently  enoi4;h,  to  change  him 
if  be  has  misbehaved. 

PROPORTION    OF    UEUBEBS    AFTER    THE    FIRST    THEEB    TEARS 

That  after  the  first  three  years,  when  the  proportioii  of  money  ariang 
out  of  each  Colony  to  the  general  treasury  can  be  known,  the  number  of 
members  to  be  chosen  for  each  Colony  shall,  from  time  to  time,  in  alt 
ensuing  elections,  be  regulated  by  that  proportion,  yet  so  as  that  the 
number  to  be  chosen  by  any  one  Province  be  not  more  than  seven,  nor 
leas  than  two. 

By  a  subsequent  article,  it  is  proposed  that  the  General  CouncU  shall  lay 
and  levy  such  general  duties  as  to  them  may  appear  most  equal  and  least 
burdensome,  etc  Suppose,  for  instance,  they  lay  a  small  duty  or  csdse  on 
some  commodity  imported  into  or  made  in  the  Coloiuee,  and  pretty  gener- 
sUy  and  equally  used  in  all  of  them,  ai  rum,  perhaps,  or  wine;  the  yeaify 
produce  of  this  duty  or  ezdse,  if  fairly  collected,  would  be  in  lome  Colonies 
greater,  in  others  leas,  as  the  Colonies  are  greater  or  smaller.  When  the 
collector's  accounts  are  brought  in,  the  proportions  will  appear;  and  from 
them  it  is  prapoaed  to  regulate  the  proportion  of  the  representatives  to  be 
chosen  at  the  nest  general  election,  within  the  limits,  however,  ot  seven  and 
two.  These  numbers  may  therefore  vary  in  the  course  of  years,  as  the  Col- 
onies may  in  the  growth  and  increase  of  people.  And  thus  the  quota  <A  tax 
from  each  Colony  would  naturally  vary  with  its  drcumrtances,  thereby 
preventing  all  disputes  and  liissiiiisfiir  tiiiii  about  the  just  proportions  due 
from  each,  which  might  otherwise  produce  pemidous  consequences,  and 
destroy  the  harmony  and  good  agreement  that  ought  to  subsist  between  the 
Kveral  parts  ot  the  Uiuon. 

HESTINGS   OT  THE  GRAND  COUNCIL  AND  CALL 

Hut  the  Grand  Coundl  shall  meet  once  in  every  year,  and  oftener 
if  occasion  require,  at  such  time  and  place  as  they  sl^  adjourn  to  at 
the  last  preceding  meeting,  or  as  they  shall  be  called  to  meet  at  by  the 
President-General  on  any  emergency ;  he  havii^  first  obtained  in  writiiq; 
the  consent  of  seven  of  the  members  to  such  call,  and  sent  due  and  timdy 
notice  to  the  whole. 

It  was  thought,  in  establishing  and  governing  new  Colonies  or  settle- 
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krrssoix  ntenti,  or  reguIatiiiK  Indian  tnde,  Indian  treatiee,  etc,  there  would,  every 
III  year,  sufficient  business  arise  to  require  at  least  one  meeting,  and  at  each 

meetiag  many  things  might  be  Buggeated  for  the  benefit  of  all  the  Coloniea. 
This  annual  meeting  may  either  be  at  a  time  and  place  certain,  to  be  fixed 
by  the  Pretident-General  and  Grand  Coiindl  at  thdr  first  meeting;  or  left 
at  liberty,  to  be  at  such  time  and  place  as  they  diall  adjourn  to,  or  be  called 
to  meet  at,  by  the  President-GeneiaL 

In  time  of  war,  it  seems  convenient  that  the  meeting  ghonld  be  in  that 
colony  which  is  nearest  the  seat  of  action. 

The  power  of  calling  them  on  any  emergency  seemed  necessary  to  be 
vested  in  the  Preddent-Geoeral;  but,  that  such  power  might  not  be  wantonly 
used  to  harass  the  members,  and  oblige  them  to  make  frequent  long  journeys 
to  little  purpose,  the  consent  of  seven  at  least  to  such  call  was  supposed 
a  convenient  guard. 

CONTINUANCE 

That  the  Grand  Council  have  power  to  choose  their  speaker ;  and  shall 
neither  be  dissolved,  prort^ued,  nor  continued  sitting  longer  than  six 
weeks  at  one  time,  without  their  own  consent  or  the  qiedal  command  <A 
the  Crown. 

The  qieaker  should  be  presented  for  approbation;  it  buog  convenient,  to 
prevent  misunderstandings  and  disgusts,  that  the  mouth  eA  the  Cotmcil 
should  be  a  person  agreeable,  if  possible,  to  the  Council  and  President- 
General. 

Governors  have  sometimes  wantonly  exerdsed  the  power  of  prorogiung 
or  continuing  the  seasioos  of  assemblies,  merely  to  harass  tbe  memben  and 
compel  a  compliance;  and  sometimes  dissolve  them  on  slight  disgusts.  This 
it  was  feared  might  be  done  by  the  President-GeneTBl,  if  not  provided 
against;  and  the  inconvenience  and  hardship  would  be  greater  in  the  gencnl 
government  than  in  particular  Colonies,  in  proportion  to  the  distance  the 
members  must  be  from  home  during  sittings,  and  the  long  journeys  some  of 
them  must  necessarily  take. 

UEHBBKS'  ALLOWANCE 

That  tbe  members  of  the  Grand  Coundl  diali  be  allowed  for  their 
service  ten  shillings  per  diem,  during  their  session  and  journey  to  and 
from  the  place  of  meeting;  twenty  miles  to  be  reckoned  a  day's  journey. 

It  was  thought  proper  to  allow  some  wages,  lest  the  expense  might  deter 
some  suitable  persons  from  the  service;  and  not  to  allow  too  great  wages, 
lest  unsuitable  persons  should  be  tempted  to  cabal  for  the  employment,  for 
the  sake  of  gain.  Twenty  rniles  were  set  down  as  a  day's  journey,  to  allow 
for  accidental  hindranceson  the  road,  and  the  greater  expenses  of  travelling 
than  residing  at  the  place  of  meeting. 

ASSENT  OF  PBBSIDENT-GENBKAL  AND  EIS  DOTT 

That  the  assent  of  the  Prerident-General  be  requisite  to  all  acta  of 
the  Grand  Council,  and  that  it  be  his  office  and  duty  to  cause  them  to  be 
carried  into  execution. 
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The  uient  of  the  Preaident-Gciwral  to  all  act*  of  the  Grand  Council  waa     AppBHDtX 
made  necessary  in  otder  to  sive  the  Crown  its  due  abare  of  influence  in  this  III 

govenunent,  and  connect  it  with  that  of  Great  Britain.  The  Preudent- 
Geneial,  be«dc«  one  half  of  the  legislative  power,  hath  in  hi*  hands  the 
whole  executive  power. 

POWES   OF   FKBSIDENT-GENEKAL  AND  GRAND  COUNCIL 
TREATIES   OF  FEACE  AND  WAS 

That  the  Premdent-General,  with  the  advice  of  the  Grand  Coundl, 
hi^d  or  direct  all  Indian  treaties,  in  which  the  general  interest  of  the 
Coloniea  may  be  concerned,  and  make  peace  or  declare  war  with  Indian 
nations. 

The  power  of  making:  peace  or  war  with  Indian  nations  is  at  present  BOfK 
posed  to  be  in  every  Coloiiy,  and  is  expressly  granted  to  some  by  charter, 
BO  that  no  new  power  is  hereby  intended  to  be  granted  to  the  Colonies.  But 
as,  in  consequence  trf  this  power,  one  Colooy  ra^ht  make  peace  with  a  nation 
that  another  was  justly  ei^aged  in  war  with ;  or  make  war  on  slight  occanon 
without  the  concurrence  or  approbation  of  neighboring  Colonies,  greatly 
endangered  by  it;  or  make  particular  treaties  of  neutrality  in  case  of  a  gcn- 
entl  war,  to  their  own  private  advantage  in  trade,  by  supplying  the  com- 
mon enemy,  (rf  all  which  there  have  been  instances,  it  was  thought  better  to 
have  all  treaties  of  ■  general  nature  under  a  general  direction,  that  so  the 
good  of  the  whole  may  be  consulted  and  provided  for. 

INDIAN  TRADE 

That  they  make  eucb  taws  as  they  judge  neoeasary  for  r^ulating  all 
Indian  trade. 

Many  quarrels  and  wars  have  arisen  between  the  colonies  and  Indian 
nations,  through  the  bad  conduct  of  tradeis,  who  cheat  the  Indians  after 
making  them  drunk,  etc.,  to  the  great  expense  of  the  colonies,  both  in  blood 
and  treasure.  Particular  colonies  are  so  interested  in  the  trade,  as  not  to  be 
willing  to  admit  such  a  r^ulation  as  might  be  best  for  the  whole;  and  there- 
fore it  was  thought  best  under  a  general  direction. 

INDIAN  PUHCHASES 

That  they  make  all  purchases  from  Indians,  for  the  Crown,  of  lands  not 
now  within  the  bounds  of  particular  colonies,  or  that  shall  not  be  within 
their  bounds  when  some  of  them  are  reduced  to  mote  convenient  dimen- 
sions. 

Purchases  from  the  Indians,  made  by  private  persons,  have  been  attended 
with  many  inconveniences.  They  have  frequently  interfered  and  occa- 
■oned  uncertainty  of  titles,  many  disputes  and  expensive  lawsuits,  and 
hindered  the  settlement  of  the  land  sodisputed.  Then  the  Indians  have  been 
cheated  by  such  private  purchases,  and  discontent  and  wars  have  been  the 
consequence.  These  would  be  prevented  by  public  fair  purchases. 

Several  of  the  Colony  charters  in  America  extend  their  bounds  to  the 
South  Sea,  which  may  perhaps  be  three  or  four  thousand  miles  in  length 
to  one  or  two  hundred  ndles  in  bnadth.  It  is  soppoaed  tliey  must  in  time  be 
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Appendix     reduced  to  dimennona  more  conv«i^tit  for  the  oonunon  parpo««  of  gowjii- 
III  ment. 

Very  Uttle  of  the  land  in  these  grants  U  yet  pnrchaaed  of  the  lodioai^ 
It  la  niDch  cheaper  to  purchaae  of  them,  than  to  take  and  ""'"twiw  dte 
poeaenaion  by  force;  for  tbey  are  generally  very  reaaonaUe  in  their  demanda 
for  land ;  and  the  expenae  of  guarding  a  large  frontier  againit  their  incarnon* 
la  vastly  great;  because  all  muat  be  guarded,  and  alwaya  guarded,  u  we 
know  not  wbeR  oi  when  to  ex:pect  them. 


That  they  make  new  Bettlementa  on  such  purchases  by  granting  lands 
in  the  King's  name,  reserving  a  quit-rent  to  the  Crown  for  the  use  of  the 
general  treasury. 

It  !a  supposed  better  that  there  should  be  one  purchaser  than  many;  and 
that  the  Crown  should  be  that  purchaser,  or  the  Union  in  the  name  of  the 
Oown.  By  this  means  the  bargains  may  be  more  easily  made,  die  price  not 
enhanced  by  numerous  bidders,  future  disputes  about  private  Indian  pur- 
chases, and  monopolies  of  vast  tracts  to  particular  peraons  (which  are  pn- 
judicial  to  the  settlement  and  peopling  of  the  countiy),  prevented;  and,  the 
land  being  again  granted  in  small  tracts  to  the  settlers,  the  quit-renta 
reserved  may  in  time  become  a  fund  for  support  of  govemmeot,  for  de> 
fence  of  the  country,  taae  of  taxes,  etc. 

Strong  forte  on  the  Lakes,  the  Ohio,  etc.,  may,  at  the  same  time  tli^ 
secure  our  present  frontiers,  serve  to  drfend  new  colonies  settled  under  tb^ 
protection;  and  such  colonics  would  also  mutually  defend  and  support  soch 
forts,  and  better  secure  the  friendship  of  the  far  Indiana. 

A  particular  colony  has  scarce  sbength  enough  to  nert  itadf  by  new 
aettlementa,  at  so  great  a  distance  from  the  old;  but  the  joint  force  of  the 
Union  m^ht  suddenly  establish  a  new  colony  or  two  in  those  parts,  oc 
extend  an  old  colony  to  particular  passes,  greatly  to  the  security  of  oar  pre- 
sent froDtierB,  increase  of  trade  and  people,  breaking  oS  the  Frendi  oonunno- 
Ication  between  Canada  and  Louisiana,  and  speedy  settlement  of  the  inter- 
oMdiate  lands. 

The  power  of  settling  new  cotonies  is  therefore  thought  a  valuable  pan 
fd  the  plan,  and  what  cannot  so  well  be  ececuted  by  two  unions  aa  by  one. 

LAWS  TO  GOVEBN  THEM 

That  tbey  make  laws  for  regulating  and  governing  audi  new  settie- 
ments,  till  the  Crown  shall  think  fit  to  lona  them  into  particular  govern- 
ments. 

The  maUng  of  laws  suitable  for  the  new  colonies,  it  was  tfaottgltt,  woold 
bepropeilyvested  in  the  Preaident-General  and  Grand  Council;  undcrwhose 
protection  they  must  at  first  necessarily  be,  and  who  would  be  wdl  so- 
qoainted  with  their  drcumstances,  aa  having  settled  them.  When  they  aie 
become  sufficiently  populous,  they  may  by  tbe  Crown  be  formed  into  con- 
plete  and  distinct  governments. 

The  appointment  of  a  sub-preddent  by  tbe  Crown,  to  take  (dace  in  case  of 
the  deati  or  absence  of  the  Prevdent-Goieral,  would  perhsfw  be  an  improve- 
ment of  the  plan;  and  if  all  the  governors  <rf  particular  provinces  wen  to  be 
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(ormed  into  a  Btanding  conndl  of  ctate,  for  the  advice  and  —fttaivt  of  the     Aptrtdiz 
Preakknt-General,  it  might  be  another  conaidefable  improvemeat.  HI 

KAISE   S0LDIBR9,  AND  EQUIP  VESSELS,   ETC. 

That  they  raise  and  pay  soldien  and  build  forts  for  the  defence  of  any 
of  the  colonies,  and  equip  vessels  of  force  to  guard  the  coasts  and  protect 
the  trade  on  the  ocean,  lakes,  or  great  rivers;  but  they  shall  not  impress 
men  in  any  colony,  without  the  consent  of  the  legislature. 

It  ma  thou^t,  that  quotas  of  men,  to  be  laSaeA  and  paid  by  the  leveral 
colonies,  and  jtnned  for  any  public  service,  could  not  always  be  got  together 
with  the  necessary  expedition.  For  ittstaiice,  suppose  one  thousand  men 
should  be  wanted  in  New  Hampshiie  on  any  emergency.  To  fetch  them  by 
fifties  and  hundreds  out  <A  every  colony,  as  far  as  South  Carolina,  would 
be  inconvenient,  the  transportation  chargeable,  and  the  occasion  perhaps 
passed  before  they  could  be  asseroUed;  and  tbezefoic  it  would  be  best  to 
raise  them  (by  offering  bounty  money  and  pay)  near  the  place  where  they 
would  be  wanted,  to  be  discharged  again  when  the  service  should  be  over. 

FsTticular  colonies  are  at  present  backward  to  build  forts  at  their  own 
expense,  which  they  say  will  be  equally  useful  to  their  neighboring  colonies, 
who  refuse  to  join,  on  a  presumption  that  such  forts  will  be  built  and  kept 
up,  though  they  contribute  nothing.  Thb  unjust  conduct  weakens  the 
whole;  but,  the  forts  being  for  the  good  of  the  whole,  it  was  thought  best  they 
should  be  built  and  maintained  by  the  whole,  out  of  the  common  tiessnry. 

In  the  time  of  war,  small  vessels  of  force  are  somedmes  necessary  In  the 
colonies  to  scour  the  coasts  of  small  privateers.  These  bdng  provided  by 
the  Union  will  be  an  advantage  in  turn  to  the  colonies  which  are  situated  on 
the  sea,  and  whose  frontiers  on  the  land-side,  being  covered  by  other  colo- 
nies, te^  but  little  immediate  benefit  from  the  advanced  forta. 

POWER  TO  MAKE  LAWS,  LAT  DUTIES,   ETC. 

That  {or  these  purposes  they  have  power  to  make  laws  and  lay  and 
levy  such  general  duties,  imposts  or  taxes,  as  to  them  shall  appear  moat 
equal  and  just  (considering  the  ability  and  other  circumstances  of  the 
inhabitants  in  the  several  colonies),  and  such  as  may  be  collected  with 
die  least  inconvenience  to  the  people;  rather  discouraging  luxury,  thao 
loading  industry  with  unnecessary  burdens. 

The  laws  which  the  President-General  and  Grand  Council  are  empowered 
to  make  are  such  only  as  shall  be  necessary  for  the  government  of  the  settle- 
ments; the  raising,  regulating,  and  paying  soldiers  for  the  general  service; 
the  regulating  of  Indian  trade;  and  laying  and  oollecting  the  general  duties 
and  taxes.  They  should  also  have  a  power  to  restrain  the  exportation  o( 
provisions  to  the  enemy  from  any  of  the  colonies,  on  particular  occarions, 
in  time  of  war.  But  it  is  not  intended  that  they  may  interfere  with  the  con-  . 
stitutun  or  government  tA  the  particular  colonies,  who  are  to  be  left  to  their 
own  laws,  and  to  lay,  levy,  and  apply  their  own  taxes  as  before. 

GBNBSAL  TBEASUBER  AND  PASTICULAK  TIEASCSBK 

That  they  may  appoint  a  General  Treasurer,  and  Particular  Treasurer 

In  government  when  necessary;  and,  from  time  to  time,  may  order  the 
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AppbhdCc     Bums  in  the'tressuriea  of  eadi  government  into  the  general  treaatuy,  or 
III  draw  on  them  for  special  payments,  as  they  find  most  oonveoient. 

The  treasuien  boe  meant  are  only  for  the  general  funds  and  not  for  the 
paiticulai'  funds  td  each  colony,  which  remain  in  the  hands  of  their  own 
tieasurers  at  their  own  di^xwal. 

MONEY,  BOW  TO  ISSUE 

Yet  no  money  to  issue  but  by  joint  wders  of  the  President-General 
and  Grand  Council,  except  where  sums  have  been  appointed  to  partic- 
ular purposes,  and  the  Presideat-General  is  previously  empowered  by 
an  act  to  draw  such  suina. 

To  prevent  misapplkation  of  the  money,  or  even  application  that  nigAt 
be  dissatisfactory  to  the  Crown  or  the  people,  it  was  thought  necessary  to 
join  the  President-General  and  Grand  Council  in  all  issues  of  money. 


That  the  general  accounts  shall  be  yearly  settled  and  rep(Rled  to  the 
several  Assemblies. 

By  communicating  the  account*  yeady  to  eadi  Assembly,  they  will  be 
■atisGed  of  the  prudent  and  honest  conduct  of  their  representatives  in  the 
Gnutd  Council. 


That  a  quorum  of  the  Grand  Council,  empowered  to  act  with  the 
PresideDt-General,  do  conaiet  of  twenty-five  members;  among  whom 
there  shall  be  one  or  more  from  a  majority  of  the  Colonies. 

The  quorum  Beenu  large,  but  it  was  thou^t  it  would  not  be  satirfactory 
to  the  colcmies  in  general,  to  have  matten  of  importance  to  the  whole  ttans- 
acttd  by  a  smaller  number,  or  even  by  this  number  d  twenty-five,  unkaa 
there  were  amoi^  them  oae  at  least  from  a  majority  of  the  colonies,  because 
otherwise,  the  whole  quorum  being  made  up  of  membov  from  three  or  foor 
colonies  at  one  end  of  the  union,  aomething  might  be  done  that  would  not  be 
equal  with  reqwct  to  the  rest,  and  thence  dissatisfaction  and  discords  mit^t 
arise  to  the  (nejudice  of  the  whole. 

LAWS  TO  BE  TRANSlfTTTED 

That  the  laws  made  by  them  for  the  purposes  aforesaid  shall  not  be 
repugnant,  but,  as  near  as  may  be,  agreeable  to  the  laws  of  En^and, 
and  shall  be  transmitted  to  the  King  in  Council  for  approbatioa,  as  soon 
as  may  be  after  thar  passing ;  and  if  not  disapproved  within  three  years 
after  presentation,  to  remain  in  force. 

This  was  thought  necessary  for  the  sadslactioo  of  the  Crown,  to  preserve 
the  connection  of  the  parts  of  the  British  Empire  with  the  whole,  vt  the 
members  with  the  head,  and  to  induce  greater  care  and  circumspection  in 
making  of  the  laws,  that  they  be  good  in  themsdvea  and  for  the  general 
benefit. 
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DEATH   OF  THE  FBESIDENT-GENBBAL  ArPBWDIZ 

III 
That,  in  case  of  the  death  of  the  Preadent-General,  the  Spealnr  of 
the  Grand  Council  for  the  time  being  shall  succeed,  end  be  vested  with 
the  Bame  powen  and  authorities,  to  continue  till  the  King's  pleasure 
be  known- 
It  m^lit  be  better,  perhaps,  as  wai  said  before,  if  the  Crown  apptnnted  a 
Vice-President,  to  take  place  on  the  death  or  absence  <rf  the  Prendent- 
GeDeraliforsoweabouldbemoresurecrfaiuitablepecsoaat  theheadof  the 
colonies.  On  the  death  or  absence  of  both,  the  Speaker  to  take  place  (or 
lather  the  eldest  King's  Governor)  till  his  Majesty's  pleasure  be  known. 

OFFICERS,  HOW  APPOINTED 

'  That  all  military  commission  officers,  whether  for  land  or  sea  service, 
to  act  under  this  genenJ  constitution,  shall  be  nominated  by  the 
President-General ;  but  the  approbation  of  the  Grand  Council  is  to  be 
obtained,  before  they  receive  their  oommisnons.  And  all  dvil  ofEceca 
are  to  be  nominated  by  the  Grand  Coundl,  and  to  receive  the  President- 
General 'b  approbation  before  they  officiate. 

It  was  thought  it  might  be  very  ptejudidal  to  the  service,  to  have  officers 
appointed  unknown  to  the  people  or  unacceptable,  the  generality  tA  Amer- 
ican* serWng  willingly  under  officers  they  know;  and  not  caring  to  engage 
ID  the  Bervice  under  itrai^erB,  or  such  as  are  crften  appointed  by  goveroors 
through  favor  or  interest.  The  service  here  meant,  is  not  the'stated,  settled 
aervice  in  standing  troops;  but  any  sudden  and  short  service,  either  for 
defence  of  our  colonies,  or  invading  the  enemy's  country  (such  as  the  expedi- 
tion to  Cape  Breton  in  the  last  war;  in  which  many  substantial  farmeia  and 
tradesnjen  engaged  as  common  loldieis,  under  officers  lA  their  own  country, 
for  wltom  they  had  an  esteem  and  a&ection;  who  would  not  have  engaged  in 
a  standing  army,  or  under  officers  from  England).  It  was  therefore  thought 
best  to  give  the  Couodl  the  power  of  approving  the  officers,  which  the  people 
will  look  on  as  a  grmt  security  of  their  being  good  men.  And  without  some 
such  provimon  as  this,  it  was  thought  the  expense  of  engaging  men  in  the 
■enrice  on  any  emergency  would  be  much  greater,  and  the  number  who 
could  be  induced  to  engage  much  less;  and  that  therefore  it  would  be  moot 
for  the  King's  service  and  the  general  benefit  erf  the  nation,  that  the  pre- 
rogative should  relax  a  tittle  in  this  particular  throughout  all  the  colonies  in 
America ;  as  it  had  already  done  mudi  more  in  the  charters  of  some  particular 
colonies,  via.:  Connecticnt  and  Rhode  Island. 

The  dvil  officers  will  be  chiefly  treasurers  and  coSectors  of  taxes;  and  the 
suitable  persons  are  most  likely  to  be  known  by  the  CooadL 

VACANCIES,   HOW  SUPPLIED 

But,  In  case  of  vacancy  by  death  or  removal  of  any  officer,  dvfl  or 
military,  under  this  constitution,  the  Governor  of  the  province  in  which 
such  vacancy  happens,  may  appoint,  till  tlie  pleasure  of  the  President- 
Genera]  and  Grand  Coundl  can  be  known. 

'  The  vacancies  were  tho)^  best  snpidied  by  the  goveraors  in  each  pro- 
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Apfbhdix     vlnce,  tin  a  new  appcHntiDeiit  can  be  regulady  made;  otberwue  the  aervice 
III  might  Buffer  before  the  meetiiig  of  the  nreadent-Gcneral  and  Grand  Council. 

EACH  C<H.ONT  1U7  DEFEND  ITSELF  IN  EMERGBNCT,  ETC. 

That  the  particular  militarv  as  well  as  dvil  establish  meets  in  each 
colony  remain  in  thdr  present  state,  the  general  conadtution  notwith- 
standing ;  and  that  on  sudden  emet^ndes  any  colony  may  defend  itsdf, 
and  lay  the  accounts  of  expense  thence  arising  before  the  Presfdent- 
General  and  General  Council,  who  may  allow  and  order  payment  of  tbe 
same,  aa  far  as  they  judge  such  accounts  just  and  reasonable. 

Otherwiae  tbe  union  of  the  whole  would  weaken  the  parts,  contrary  to  tbe 
design  of  the  Union.  The  accounts  ore  to  be  judged -of  by  the  President- 
GeneralaDdGrandCouocil.andallowedif  foundreasonable.  Thia  was  thought 
necessary  to  encourage  colonies  to  defend  tbemselves,  as  the  expense  would 
be  light  when  borne  by  tlie  whole;  and  also  to  check  imprudent  and  lavish 
expense  in  such  defences. 

In  Carey's  America*  Itiueum,  1789,  Febuaiy  (pp.  190-194},  March  (ppu 
285-388),  April  (pp.  365-368),  there  is  an  elaborate  article,  "Albany  Plan 
ti  Union,"  at  the  conclusion  oF  which  appears  tbe  following:  — 

"SKMAXK  FKBSUAXT  9.  1789 

"OnReflectionit  now  seems  probable,  that  if  the  foregoing  Plan  or  some- 
thing like  it  had  been  adopted  and  carried  into  Elzecution,  the  subsequent 
Separation  of  the  Ccdonies  from  tbe  Mother  Country  might  not  so  soon  have 
happened,  nor  the  Mischiefs  suffered  on  both  sides  have  occurred  perhaps 
during  another  Century.  For  the  Colonies,  if  so  united,  would  have  peally 
been,  as  tbey  then  thought  themselves,  sufficient  to  their  own  Defence,  and 
being  tnisted  with  it,  as  by  the  Plan,  an  Army  from  Britain,  (or  that  purpose 
would  have  been  unnecessary;  the  Pretences  for  framing  the  Stamp  Act 
would  then  not  have  ensted,  nor  the  other  projects  for  drawing  a  Revenue 
from  America  to  Britain  by  Act  of  Parliament,  which  were  the  Causes  of  the 
Breach  A  attended  with  such  terrible  Expense  of  Blood  and  Treasure;  so 
that  the  different  parts  <A  the  Empire  might  still  have  remained  in  Peace  and 
Union.  But  the  Fate  of  this  Plan  was  singular.  For  then  after  many  Days 
thorough  Discusuon  of  all  its  Parts  in  Congress  it  was  unanimoudy  agreed 
to,  and  Copies  ordered  to  be  sent  to  the  Assembly  of  each  province  iat  C/ta- 
cunvnoe,  and  one  to  tbe  Ministry  in  En^and  ttx  the  Approbation  of  tbe 
Crown.  Tbe  Crown  disapproved  it,  as  having  placed  too  much  Weight  in 
the  Democratic  Part  of  the  Constitution;  and  every  Assembly,  as  having 
allowed  too  much  to  Prerogative.  So  it  was  totally  rejected. " 

The  above,  as  printed  in  The  Muteum,  omits  the  word  "  Remark,"  but 
bears  date  at  the  bottom,  Philadelphia,  April  9,  1789.  It  was  wiitbea  by 
Dr.  Franklin  and  accompanied  the  folloiring  letter:  — 

"Sir,  1  thank  yoa  for  the  Opportunity  you  propose  to  give  me  of  ""Mng 
Alterations  in  these  old  Heces  of  mine  which  you  intend  to  republish  in  your 
Mutntm.  IhavenoInclinationtomakeanychangeinthem;butebouUlike 
to  see  EVocrf  Sheet,  supposing  your  Co^es  may  posidldy  be  incorrect,  ami  if 
you  have  no  Objection,  you  may  follow  the  Albany  Plan  with  the  txrrVm^ 
Stmark  but  not  as  from  me. 

"  I  am.  Sir,  Your  hnmble  Servant 

(Signed)  "  B.  Fkankijii."  > 

■  See  Smyth,  Tils  Lift  and  WnHmt*  <tf  Benjamin  FtaMUi»,  iii,  x^-axj. 
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IV 

DECLARATION  OF  RIGHTS  AND  LIBERTIES  MADE 
BY  STAMP  ACT  CONGRESS.  OCTOBER  19,  1765 

Tbb  membcTB  of  this  Coagrees,  nncerely  devoted,  with  the  wannest     Appkhdiz 
sentimeiits  of  affection  and  duty  to  his  Majesty's  person  and  govern-  IV 

ment,  inviolably  attached  to  the  present  happy  establishment  of  the 
Protestant  succesaionijand  with  minds  deeply  impressed  by  a  senae  of 
the  present  and  impending  misfortunes  of  the  firitiBh  Colonies  on  this 
oontiaent;  having  considered  as  maturely  as  time  will  permit,  the  cir- 
cumstances of  the  said  colonies,  esteem  it  our  indiq>ensable  duty  to 
make  the  followiii^  declarations  of  our  humble  opinion,  respecting  the 
most  essential  rights  and  liberties  of  the  colonists,  and  of  the  grievances 
under  which  they  labour,  by  reason  of  Bev«^  late  Acts  of  Parliament; 

I.  That  his  Majesty's  subjects  in  these  colonies  owe  the  same  allegi- 
ance to  the  Crown  of  Great  Britain,  that  is  owing  from  his  subjects 
bom  within  the  realm,  and  all  due  subordination  to  that  august  body, 
the  Pariiament  of  Great  Britain. 

II.  That  his  Majesty's  liege  subjects  in  these  colonies  are  indtled 
to  all  the  inherent  rights  and  liberties  of  his  natural  bora  subjects, 
within  the  Idngdom  of  Great  Britain. 

III.  That  it  is  inseparably  ""gnti"!  to  the  freedom  of  a  people,  and 
the  undoubted  right  of  Englishmen,  that  no  Taxes  be  impoMd  on  them 
but  with  thdr  own  oonaent,  ^ven  personally,  or  by  their  representatives. 

IV.  That  the  people  of  these  colonies  are  not,  and,  from  their  local 
drcumstances  cannot  be,  represented  in  the  House  of  Commons  in 
Great  Britain. 

V.  That  the  only  r^uresentatives  of  the  people  of  these  colonies  are 
persons  chosen  therein  by  themselves,  and  that  no  taxes  ever  have 
been,  or  can  be  constitutionally  Imposed  on  them,  but  by  their  respect- 
ive legislatures. 

VI.  That  all  supplies  to  the  Crown  beii^  free  gifts  of  the  people,  it 
b  unreasonable  and  incon^tent  with  the  principles  and  s{»rit  of  the 
British  Constitution,  for  the  people  of  Great  Britain  to  grant  to  his 
Majesty  the  property  of  the  colonists. 

VII.  That  trial  by  jury  is  the  inherent  and  invaluable  rf^t  of  every 
British  subject  in  these  colonies. 

VIII.  That  —  [the  Stamp  Act]  ...  by  impodng  taxes  on  the  in- 
habitants of  these  colonies,  and  the  said  Act,  and  several  other  Acts, 
by  extending  the  jurisdiction  of  the  courts  of  admiralty  beyond  its 
andeot  limits,  have  a  manifest  tendency  to  subvert  the  rights  and 
liberties  of  the  colonists. 

IX.  That  the  duties  imposed  by  several  late  Acts  of  Parliament,  from 
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Appendix     tiie  peculiar  drcunutancee  of  these  colonies,  will  be  extremely  burtbeo- 
IV  some  and  grievous;  and  from  the  scarcity  of  specie,  the  payment  of 

them  absolutely  uopiacticable. 

X.  That  as  the  profits  of  the  trade  of  theae  coloniea  ultimately  centit 
in  Great  Britain,  to  pay  for  the  manufactures  which  they  ate  obliged 
to  talce  from  thence,  they  eventually  contribute  very  largely  to  all 
supplies  granted  there  to  the  Crown. 

XI.  That  the  restiictioDs  imposed  by  sevetal  late  Acts  of  Parliament 
on  the  trade  of  these  colonies,  will  render  them  unable  to  purdiaae  the 
manufactures  of  Great  Britain. 

XII.  That  the  increase,  prosperity,  and  happiness  of  these  colonies, 
depend  on  the  full  and  free  enjoyments  of  their  rights  and  liberties, 
aiul  an  intercourse  with  Great  Britain  mutually  affectionate  and  ad- 
vantageous. 

XIII.  That  it  is  the  right  of  the  British  subjecte  in  these  coloniet 
to  petition  the  King,  or  either  House  of  Pariiament. 

Lastly,  That  it  is  the  indispensable  duty  of  these  colonies,  to  the  best 
of  sovereigns,  to  the  Mother  Country,  and  to  themselves,  to  endeavour 
by  a  loyal  and  dutiful  address  to  his  Majesty  and  humble  appUcatiotts 
to  both  Houses  of  Pariiament,  toprocure  the  repeal  of  the  Act  for  gjimt- 
ing  and  applying  certain  stamp  duties,  of  all  dauses  of  any  other  Acts 
of  Parliament,  Whereby  the  jurisdiction  of  the  admiralty  is  ex- 
tended as  aforesaid,  and  of  the  othCT  late  Acts  Ux  the  restriction  irf 
American  Commerce.  ""         ' 
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DECLARATORY  ACT  OF  MARCH  l8,  1766 

An  Aa  for  lie  bater  securing  the  dependency  iff  his  MajeOy's  dommons 
in  America  upon  Ike  Crown  and  Parliament  of  Great  Britain 

Wbbxxas  several  of  the  houses  of  representatives  in  his  Majesty's     Afkmdix 
colonies  and  plantations  in  America,  have  of  late,  against  law,  daimed  V 

to  themsdves,  oc  to  the  general  assemblies  of  the  same,  the  sole  and  ez- 
dusive  right  of  imposing  duties  and  taxes  upon  his  Majesty's  subjects 
in  the  said  cdonies  and  i^antations;  and  have,  in  puisuanceof  suchdaim, 
passed  certain  votes,  rescdutions,  and  orders,  derogatory  to  the  legis- 
lative authority  of  Paiiiament,  and  inconsistent  with  the  dependency  of 
thesaidcc^oaiesandplantatioiuupontheCrDwnof  GreatBritain:  .  .  . 
be  it  dedared  .  .  .  That  the  said  colonies  and  plantations  in  America 
have  been,  are,  and  of  right  ought  to  be,  suboidinate  unto,  and  depend- 
ent upon  the  Imperial  Crown  and  Parliament  of  Great  Britain;  and 
that  the  King's  Majesty,  by  and  with  the  advice  and  consent  of  the 
Livds  Spiritual  and  Temporal  and  Commons  of  Great  Britain,  in  Par- 
liament assembled,  had,  hath,  and  of  right  ought  to  have,  full  power 
and  authority  to  make  laws  and  statutes  of  sufficient  fwce  and  validity 
to  bind  the  colonics  and  people  of  America,  subjects  tA  the  Ciowo  ct 
Great  Britain,  in  all  cases  wl^tsoever. 

II.  And  be  it  further  dedared  .  .  .  That  all  resdutionB,  notes, 
mders,  and  proceedings,  in  any  of  the  said  colonies  or  plantationsi 
whereby  the  power  and  authority  of  the  Parliament  of  Great  Britain, 
to  make  laws  and  statutes  as  aftn^said,  is  denied  or  drawn  into  queft- 
tion,  are,  and  are  hereby  dedared  to  b^  utteriy  null  and  void  to  idl 
iatents  and  purposes  wluttaoever. 
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DECLARATION  OF  RIGHTS  AND  LIBERTIES  MADE 
BY  THE  FIRST  CONTINENTAL  CONGRESS,  OCTO- 
BER 14,  1774 

WbbsEas,  ance  the  dose  of  the  laat  war,  the  British  Puliament, 
daimkv  a  power  of  rig^t  to  bind  the  people  of  America,  by  statute 
in  all  caaes  whatsoever,  hath  in  some  ac:ts  expressly  imposed  taxes  on 
them,  and  in  others,  under  various  jHctencea,  but  in  fact  for  the  pur- 
pose of  raiaing  a  revenue,  hath  imposed  rates  and  duties  payaUe  in 
these  o^niea,  established  a  board  of  commissionav  with  uooonatitu- 
tional  powers,  and  attended  the  jurisdiction  of  courts  of  admiralty, 
not  on^  for  collecting  the  said  duties,  but  for  the  trial  of  causes  mcFely 
arisiag  within  the  body  of  a  county. 

And  WHBXBA9,  in  consequence  of  other  statute^  judges,  who  befoR 
bdd  only  estates  at  will  in  dieir  offices,  have  been  made  dependant  oa 
the  Crown  alone  for  their  salaries,  and  standing  anniet  kept  in  times 
of  peace: 

And  it  has  lately  been  reserved  in  Pariiament,  that  by  force  of  a 
statute  made  in  the  thirty-fifth  year  of  the  idgn  of  King  Henry  the 
Eighth,  ct^nists  may  be  transported  to  Ei^and,  and  tried  there  upon 
accusations  for  treaaons,  and  misprisions,  or  concealments  of  treasGos 
oommitted  in  the  colonies;  and  by  a  late  statute,  such  trials  have  been 
directed  in  cases  therein  mentioned. 

And  Wkbbkas,  in  the  last  session  of  Pariiament,  three  statubea  were 
made-,  "one,  intituled"  "An  Act  to  diacontiDue  in  such  manner  and  for 
such  time  as  arc  therein  mentioned,  the  landing  and  disdiarging, 
lading,  or  shi{)inng  of  goods,  wares  &  merdiandise,  at  the  town,  and 
within  the  harbour  of  Boston,  in  the  province  of  Massachusetts-bay, 
in  NtMth-America"!  another,  intituled  "An  Act  for  the  better  n^- 
ulating  the  government  of  the  province  of  the  Massachusetts-bay  in 
New-En^and;"  and  another  intituled  "An  Act  for  the  impartial 
adminiatratioa  of  justice,  in  the  cases  of  persons  questioned  fw  any 
act  done  by  them  in  the  execution  of  the  law,  or  for  the  supprcsdon  of 
riots  and  tumults,  in  the  province  of  the  Massachusetts-bay  in  New 
England."  And  another  statute  was  then  made  "for  making  moie 
effectual  provisioa  for  the  government  of  the  province  of  Quebec,  Sc" 
All  which  statutes  are  impolitic,  unjust,  and  cruel,  as  well  as  uncon- 
stitutional, and  most  dangerous  and  destructive  of  American  rights. 

And  Wbsrbas,  Asaemblies  have  been  frequentiy  dissolved,  contrary 
to  the  rights  of  the  people,  when  they  attempted  to  deliberate  on  griev- 
ances, and  their  dutiful,  bumble,  k^,  &  reasonable  petitioDi  to  the 
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Crown  lor  Rdrcas,  have  beei  repestedly  treated  with  contempt,  by  his     Apfbmdix 
Majesty's  miniBten  of  state:  VI 

The  good  people  of  the  several  Colonies  of  NeW'Hampshlre,  Massa- 
chusetta-Bay —  Rhode-Island  and  Providence  i^antatioDa,  Connecticut, 
New-Yulc,  New-Jersey,  Pennsylvania,  Newcastle,  Kent  and  Sussex  on 
Delaware,  Maryland,  Virginia,  North  Carcdina,  and  South  Carolina, 
justly  alarmed  at  these  arbitrary  proceedings  of  Parliament  and  Admin- 
istiation,  have  severally  elected,  constituted,  and  appointed  deputies  to 
meet  and  sit  in  general  coi^ress,  in  the  city  of  Philadelphia,  in  ord«r  to 
obtain  such  estaMishment,  as  that  their  rcUgioc,  laws,  aixl  liberties  may 
not  be  subverted: 

Whereupon  the  deputies  so  appointed  being  now  assembled,  in  a  full 
and  free  representation  of  these  Colonies,  taking  into  their  most  seri- 
ous consideration,  the  best  nieans  of  attaining  the  ends  aforesaid,  do, 
in  the  first  place,  as  Englishmen,  their  ancestors,  in  like  cases  have 
usually  done,  for  asserting,  and  vindicating  their  rights  and  libertie% 
dedare. 

That  the  inhabitants  of  the  English  Colonies  in  North  America  by 
the  immutable  laws  of  nature,  the  prindplee  of  the  English  Consdtu- 
tioa,  and  the  several  charters  or  compacts,  have  the  following  R^hts: 
Resohed,  N.  CD.  i.  That  they  are  entitled  to  life,  liberty,  &  pro- 
perty, and  they  have  never  ceded  to  any  sovereign  power  whatever,  a 
right  to  dispose  of  either  without  their  consent. 

Resolwd,  N.  C.  D.  a.  That  our  ancestors  who  first  settled  these 
colonies,  were  at  the  time  of  their  emigration  from  the  Mother  Country, 
entitled  to  all  the  r^bts,  tibertiee,  and  immunities  of  free  and  natural* 
bora  subjects,  within  the  realms  of  England, 

Semlvtd,  If.  C.  D.  3.  That  by  such  em^ration  they  by  no  nieans 
forfeited,  surrendered,  or  lost  any  of  those  rights,  but  that  they  were, 
and  their  descendants  now  are,  entitied  to  the  exerdae  and  enjoyment 
of  all  such  of  them,  as  th^  local  and  other  circumstances  enable  them 
to  exercise  and  enjoy. 

Sesotted,  4.  That  the  foundation  of  English  liberty,  and  of  all  free 
government,  is  a  right  in  the  people  to  participate  in  their  I^slative 
Council:  and  as  the  English  colonists  are  not  represented,  and  frmn 
their  local  and  other  circumstances,  cannot  properly  be  represented  in 
the  British  Parliament,  they  are  entitled  to  a  free  and  exclusive  power  of 
legislation  in  their  several  provincial  legislatures,  where  their  right 
of  representation  can  alone  be  preserved,  in  all  cases  of  taxation  and 
internal  polity,  subject  only  to  the  negative  of  their  sovereign,  in  such 
manner  as  has  b^  heretofore  used  and  accustomed.  But,  from 
the  necessity  of  the  case,  and  a  regard  to  the  mutual  interest  of  both 
countries,  we  cheerfully  consent  to  the  operation  of  such  Acts  of  the 
British  Parliament,  as  are,  bona  fide,  restrained  to  the  regulation  ol 
our  external  commerce  for  the  purpose  of  securing  the  commercial 
advantages  of  the  whole  empire  to  the  Mother  country,  and  the  ccunmer* 
cial  benefits  of  its  respective  members;  excluding  every  idea  of  taxation, 
internal  or  external,  for  raisii^  a  revenue  on  the  subjects  in  Anterics, 
without  their  omsent. 
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Ruohed,  N.'  C.  D.  5.  That  the  respective  colonies  are  entitled  to  the 
common  law  of  En^and,  and  more  especially  to  the  great  and  inestim- 
able  privilege  of  bdng  tried  by  their  peers  of  the  vicinage,  accofdlng 
to  the  course  of  that  law. 

Rai^ved,  6.  That  they  are  entituled  to  the  benefit  of  such  of  the 
English  statutes  as  existed  at  the  time  of  their  colonization;  and  which 
they  have,  by  experience,  respectivdy  found  to  be  applicable  to  their 
several  local  and  other  circumstances. 

Rtsi^Md,  N.  C.  D.  7.  That  these,  his  Majesty's  colonies,  are  likewise 
entituled  to  all  the  immunities  and  privileges  granted  &  confirmed  to 
them  by  royal  charters,  or  secured  by  their  several  codes  of  provincial 
laws. 

Resohed,  N.  C.  D.  8.  That  they  have  a  right  peaceably  to  assemble, 
consider  of  their  grievances,  and  petition  the  King;  and  that  all  [no- 
aecutions,  prohitntory  prodamadons,  and  commitments  for  the  same, 
are  illegal. 

Resohtd,  N.  C.  D.  9.  That  the  keeping  a  Standing  Army  in  these 
colonies,  in  times  of  peace,  without  the  consent  of  the  legislature  of 
that  colony,  in  which  such  army  is  kept,  is  against  law. 

Resolved,  If.  C.  D.  10.  It  is  indif^iensably  necessary  Xo  good  eoveni- 
ment,  and  rendered  essential  by  the  Ei^lish  Constitution,  tliat  the 
constituent  branches  of  the  l^slatui*  be  independent  of  eadt  other; 
that,  therefore,  the  exerdse  of  legislative  power  in  several  ctdonies, 
by  a  council  appointed,  during  pleasure,  by  the  Crown,  is  unooiistitu' 
tional,  dangerous,  and  destructive  to  the  freedom  of  American  legis- 
lation. 

All  and  each  of  which  the  aforesaid  deputies,  in  bdialf  of  themselves 
and  their  constituents,  do  claim,  demand,  and  insist  on,  as  their  indi^ 
itable  rights  and  liberties;  which  cannot  be  legally  talcen  from  them, 
altered  or  abridged  by  any  power  whatever,  without  titeir  own  consent, 
by  their  representatives  in  their  several  provincial  legislaturea. 

In  the  course  <^  our  inquiry,  we  find  many  infrii^ements  and  vicda- 
tions  of  the  foregoing  rights,  which,  from  an  ardent  desire  that  har- 
mony and  mutual  intercourse  of  affection  and  interest  may  be  restored, 
we  pass  over  for  the  present,  and  proceed  to  state  sudi  acts  and 
ures  as  have  been  adopted  since  the  last  war,  which 
system  formed  to  enslave  America.  | 

Resohed,  N.  C.  D.,  That  the  following  Acta  of  Parliament  are  in-    1 
friiqgements  and  violations  of  the  rights  of  the  colonists,  and  diat  the 
repeal  of  diem  is  essentially  necessary  in  order  to  restore  bannony  be-    I 
tween  Great-Britain  and  the  American  colonies,  viz. :  —  I 

The  several  Acts  of  4  Geo.  3.  ch.  i5,&  ch.  34.  —  3  Geo.  3.  di.  35  — 
6  Geo.  3.  ch.  52.  —  7  Geo.  3.  ch.  41,  &  du  46  —  8  Geo.  3.  ch.  22, 
irtiich  impose  duties  for  the  purpose  of  raising  a  revenue  in  America, 
extertd  the  powers  of  the  admiralty  courts  beyond  their  andent  Umita, 
deprive  the  American  subject  of  trial  by  jury,  authorize  the  judges' 
certificate  to  indemnify  the  prosecutor  from  damages,  that  he  mig^t 
otherwise  be  liable  to,  requiring  oppresnve  security  from  a  daimaat  of 
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flhipe  and  goods  sdzed,  before  he  shall  be  allowed  to  defeid  his  pto-     Atfbmdiz 
petty,  and  are  subversive  of  American  r^hts.  VI 

Also  tbe  13  Geo.  3.  cfa.  34,  endtuled  "An  Act  for  the  better  securing 
his  Majesty's  dock-yards,  magazines,  ships,  ammunition,  and  stores," 
which  declares  a  new  offence  in  America,  and  deprives  the  American 
subject  of  a  constitutional  trial  by  a  jury  of  the  vindnage,  by  author- 
izing the  trial  of  any  person,  charged  with  the  committing  any  offence 
described  in  the  said  Act,  out  of  the  realm,  to  be  indicted  and  tried 
for  tbe  same  in  any  shire  or  county  within  the  realm.  Also  the  three 
Acts  passed  in  the  last  session  of  Parliament,  for  stopping  the  port 
and  blocking  up  the  harbour  of  Boston,  for  altering  the  charter  & 
government  of  the  Massachusetts-bay,  and  that  which  is  entituled 
"An  Act  for  the  better  administration  of  Justice,"  &c. 

Also  the  Act  passed  in  the  same  session  for  establishing  the  Roman 
Catboliclc  Religion  in  the  province  of  Quebec;  abolishing  the  equitable 
system  of  English  laws,  and  erecting  a  tyranny  there,  to  the  great 
danger,  from  so  total  a  dissimilarity  of  Religion,  law,  and  government, 
of  the  neighbouring  British  colonies,  by  the  assiBtance  of  whose  blood 
and  treasure  the  said  country  was  conquered  from  France. 

Also  the  Act  passed  in  tj>e  same  session  for  the  better  providing 
suitable  quarters  for  officers  and  soldiers  in  his  Majesty's  service  in 
North-America. 

Also,  that  the  l»e[Hng  a  standing  army  in  several  of  these  colonies,  in 
time  of  peace,  without  the  consent  of  the  legislature  of  that  colony 
b  which  such  army  is  kept,  is  against  law. 

To  these  grievous  acts  and  measures,  Americans  cannot  submit, 
but  in  hopes  that  their  fellow  subjects  in  Great-Britain  will,  on  a  re- 
vision of  them,  restore  us  to  that  state  in  which  both  countries  found 
happiness  and  prosperity,  we  have  for  tbe  present  only  resolved  to 
pursue  the  followii^  peacable  measures:  — 

let.  To  enter  into  a  non-importation,  non-consumption,  and  non- 
exportation  agreement  or  association. 

3.  To  prepare  an  address  to  the  peojde  of  Great-Britain,  and  a 
Memorial  to  the  inliatntants  of  British  America,  & 

3.  To  prepare  a  loyal  address  to  his  Majesty;  agreeable  to  Resolu- 
tions sinaAy  entered  into. 
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THE    MECKLENBURG    DECLARATION    OF    INDE- 
PENDENCE  OF   MAY  31,  1775 

THE  MBCELBNBU1LG  RESOLVES  AS  THET  APFEAEED  IN  THB 
NOBTH  CAROLINA  GAZETTE  <»  JUNE  l6,>  1775,  NO.  333, 
PRINTED   WEEKLY   AT   NEW   BERN,    NORTH   CAStHJNA 

Mb.  Williah  Hbnst  Hoyt,  in  hi§  wotir  entitled  "The  Mecklmburg 
Dedaration  of  Independence;  a  study  of  evidmoe  ahowing  that  the 
alleged  early  Dedaradon  of  Independence  by  Mecklenburg  County, 
North  Carolina,  on  May  30,  1775,  la  furious,"  tella  ueat  p.  275  that 
"  the  North  CaroUna  Gtaette  of  June  16, 1775,  from  which  the  foregcnng 
resolves  are  copied,  waa  recently  found  by  Mr.  Edward  P.  Moeea.  of 
Raleigh,  in  the  library  of  Hayes,  the  reajdence  of  Samuel  Jduiabm,  the 
Revdutionary  statesman,  near  Edenton,  North  Cardina.  Mr.  Moms 
found  with  it  a  letter  of  Richard  CogdeU,  chairman  of  the  Craven  County 
Committee,  dated  New  Bern,  June  18,  1775.  The  newspaper  was  un- 
doubtedly enclosed  in  this  letter,  which  bears  internal  evidence  of 
having  been  addressed  to  Richard  Caswell,  at  Philadelphia.  Cogdell 
writes  that  "the  Craven  Committee  has  put  into  execution  measures 
similar  to  those  recommended  by  Caswell.  'We  have  Transmitted  tlM 
Copy  of  Our  proceedings, '  he  says,  'to  every  County  and  Town  in  the 
Province,  and  have  had  the  pleasure  to  hear  many  Counties  have 
adopted  the  same.  Our  County  of  Crav^i  have  bad  their  private 
musters  and  Elected  their  Officers.  .  .  .  Youl  Observe  die  Medclen* 
burg  Resolves,  exceeds  all  other  CcMnmittees,  or  the  Coi^rcaa  itself. 
I  Send  you  the  paper,  wherein  they  are  insoled  as  I  hope  this  will 
cmne  Soon  to  hand." 


*  These  same  resolves,  with  a  few  "Charles-Town,"  Sonth  < 
differences  in  minor  details,  arising.  They  also  appeared  at  Wlmiogton, 
no  doubt,  from  imperfect  printing,  North  CarcJina,  on  June  aj,  1775, 
bad  appeared  on  Tuesday,  June  13,  in  the  Cape  Fear  Iferettry,  sent  in 
1775,  in  the  SotUh  CoroUna  GateUt  Governor  Martin's  duplicate  let- 
omf  Cotuiirj  Jimmai  <rf  that  date,  ter  of  June  30,  1775,  to  Lord  Dart- 
conducted  by  Chailes  Crouch,  a  mouth;  and  in  pait,  in  the  Northen 
sound    Whig    and    published    in  papers. 
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THE   MBCEIANBUKG    BBSOLVES    A3    FSIKTED    IN    THB   N(»TH 
CAROLINA  GAZBTTB  W  JVNE  l6,  I775,  NO.  323 

CHAUXXm  TOWM, 

Mbcklbnbuso  Coumtt, 
May  31. 

This  Day  the  COmniittee  met,  and  paned  tlw  f<riknring  Rtsohes. 

Whssbas,  by  an  Addreis  pretented  to  his  Majesty  by  both  Hoimm 
of  Pariiament  in  February  la*t,  the  American  Coloniea  are  declared 
to  be  in  a  State  of  actual  Rebellion,  we  conceive  that  all  Laws  and  Com- 
mimoBs  coofinned  by,  or  drived  from,  the  Autliority  of  the  Kit%,  or 
Pariiament,  are  annulled  and  vacated,  and  the  fonner  dvO  Constttu- 
don  of  these  Colonies  for  the  present  wholly  suspended.  To  provide 
in  Bonie  D^ree  for  the  Exigencies  of  dw  County  in  the  present  alann- 
ing  Period,  we  deem  it  proper  and  necessary  to  pass  tiM  faiktwiof  n- 
Mfcft,  viz.:  — 

1.  That  all  Commlsnons,  dvil  and  Military,  heretofore  granted  by 
the  Crown  to  be  exerdaed  in  these  Colonies,  are  null  and  void,  and  the 
Constitution  of  each  particular  Colony  wholly  suspended. 

2.  That  the  Provincial  Congress  of  each  Province,  under  the  EKrec- 
don  of  the  Great  Omtinental  Congress,  is  invested  with  all  l^islative 
and  executive  Powers  within  their  respective  Provinces;  and  that 
no  other  Legi^live  or  Eiecutive  does  or  can  exist,  at  this  Time,  in 
any  of  these  Qdonies. 

3.  As  all  former  Laws  are  now  suspended  in  dns  Province,  and  tha 
Congress  have  not  yet  provided  othvs,  we  judge  it  necessary,  lor  the 
better  Preservation  of  good  Order,  to  form  certain  Rules  and  Regula- 
tions for  the  internal  Government  of  this  County,  until  Laws  shall 
be  provided  for  us  by  the  Congress. 

4.  That  the  Inhabitants  of  this  County  do  meet  00  a  certain  Day 
appointed  by  this  Committee  and  having  formed  themsdves  into 
nine  Companies,  to  wit,  ^ht  for  the  County,  and  one  for  the  town 
of  Charlotte,  do  choose  a  Colond,  and  other  Military  Officers,  who 
diall  hold  and  exercise  thdr  several  Powen  by  Virtue  of  this  Choice, 
aod  ind^Kndent  of  Great-Britain,  and  former  Conatitutioa  of  this 
Province. 

5.  That  for  the  better  preservation  of  the  Peace  and  AdmiiuBtratlon 
of  Justice,  each  of  these  Companies  do  choose,  from  their  own  Body,  two 
discreet  Freeholders,  who  shall  be  impowo^  each  by  himsdf,  and 
nnf^y,  to  dedde  and  determine  all  Matters  of  Controversy  arinng 
within  the  said  Company  under  the  Sum  of  Twenty  Siilliiigs,  and 
jdntly  and  together  all  Controversies  under  the  Sum  of  Forty  Shil- 
lings, yet  so  as  thdr  Decisions  may  admit  of  Appeals  to  the  Conven- 
tion of  the  Sdect  Men,  of  the  Whole  County;  and  also,  that  any  one 
of  these  shall  have  Power  to  examine,  uid  conmiit  to  Confinement, 
Persons  accused  of  Petit  Larceny. 

6.  That  those  two  Sdect  Men,  thus  chosen,  do,  jointly  and  together, 


..Google 


304.  APPENDIX 

Appendix     chooee  from  the  Body  of  their  particular  Company  two  Penoiu,  property 
VII  qualified  to  serve  as  Constables,  who  may  assert  them  in  the  Ezecu- 

tioii  of  thdr  Office. 

7.  That  upon  the  CcMnplaint  of  any  Person  to  either  of  these  Select 
Men,  he  do  issue  his  Warrant,  directed  to  the  Constable,  command- 
ite Urn  to  brii%  the  A^ressor  before  him,  or  them,  to  answer  the  said 
Complaint. 

8.  That  these  eighteen  Select  Men,  thus  a^xiinted,  do  meet  every 
third  Tuesday  in  January,  April,  July,  and  October,  at  tbe  Court- 
House  in  Charlotte,  to  hear  and  determine  all  Matters  of  Controveny 
for  Sums  exceeding  Forty  Shillings;  also  Appeals:  And  in  Cases  of 
Felony,  to  commit  the  Person  or  Persons  convicted  thereof  to  daw 
confinement,  until  the  Provincial  Congress  shall  provide  and  estaUidi 
Laws  and  Modes  of  Proceeding  in  such  cases. 

9.  That  these  eighteen  Select  Men,  thus  convened,  do  choose  a  Cleric 
to  record  the  Transactions  oi  the  said  Convention;  and  that  the  said 
Clerk,  upon  the  Application  of  any  Person  or  Persons  aggrieved  do 
issue  his  Warrant  to  one  of  the  Constables,  to  summons  and  warn  tbe 
said  Offender  to  appear  before  the  Convention  at  their  next  atting,  to 
answer  the  aforesud  Complaint. 

10.  That  any  Person  making  Complaint  upon  Oath  to  tbe  Cleric,  or 
any  Member  of  the  Convention,  that  he  has  Reason  to  suspect  that  any 
Person  or  Persons  indebted  to  him  in  a  Sum  above  Forty  Shillings,  do 
intend  clandestinely  to  withdraw  from  the  County  without  paying 
such  a  Debt;  the  Clerk,  or  such  Member,  shall  issue  his  Warrant  to  the 
Constable,  commanding  him  to  take  the  said  Person  or  Persons  into 
aafe  Custody,  until  the  next  attii^  of  the  Conventioa. 

11.  That  when  a  Debtor  for  a  Sum  below  Forty  ShUlings  shall  ab- 
scond and  leave  the  County,  the  Warrant  granted  ss  aforesaid  shafl 
extend  to  any  Goods  or  Chattels  of  the  said  Debtor  as  may  be  found, 
and  sudi  Goods  or  Chattds  be  seized  and  held  in  Custody  by  the'Con- 
stable  for  the  space  of  Thirty  Days;  in  which  Term  if  the  Debtor  fails 
to  return  and  discharge  tbe  Debt,  the  Constable  shall  return  the  War- 
rant to  one  of  the  Select  Men  of  the  Company  where  the  Gooda  and 
Chattels  were  found,  who  shall  issue  Otden  to  the  ConstaUe  to  seU 
such  a  Part  of  the  said  goods  as  shall  amount  to  the  Sum  due;  that 
when  the  Debt  exceeds  Forty  Shillings,  the  Return  shall  be  made  to  the 
Convention,  who  shall  issue  the  Orders  for  Sale. 

13.  That  Receivers  and  Collectors  for  Quitrents,  Public  &  County 
Taxes,  do  pay  the  same  into  the  Hands  of  the  Chairman  of  this  Com- 
mittee, to  be  by  them  disbursed  as  the  public  Exigencies  may  require. 
And  that  such  Receivers  and  Collectors  proceed  no  farther  in  their 
Office  until  they  be  approved  of  by,  and  have  given  to  this  Conmuttee 
good  &  sufficient  Security  for  a  faithful  Return  of  such  Monies  wbeo 
collected. 

13.  That  the  Comnuttee  be  accountable  to  the  County  for  the  A{k 
plication  of  all  Monies  received  from  such  Officers. 

14.  That  all  these  Officers  hold  their  Commissions  during  the  Pleas- 
ure of  titeir  req>ective  Constituents. 
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15.  Tliat  this  Committee  vnO  Bustain  all  Damagn  that  may  ever     ApraiiDtx 
hereafter  accnie  to  all,  tn*  any  of  theae  Officers  thus  appomted,  and  thus         VJJ 
actiiiK,  on  Acawnt  of  their  CHiedience  and  Cmfonnity  to  theae  Re- 

aotves. 

16.  That  whatever  Peraon  shall  hereafter  receive  a  Commissioo 
from  the  Crown,  or  attempt  to  ezercue  any  such  Commisnon  hereto- 
fore received,  shall  be  deemed  an  Enemy  to  his  Country;  and  upon 
Infonoation  beii%  made  to  the  Captain  <rf  the  Company  where  he 
lesideB,  the  said  Captain  shall  cause  him  to  be  apprehended,  and  con- 
veyed before  the  two  Sdect  Meu  of  the  stud  Company,  who,  upon  Proof 
of  the  Fact,  shall  commit  him  the  said  Offender  into  safe  Custody,  until 
the  next  sitting  of  the  Convention,  who  shall  deal  with  him  as  Prud- 
ence may  direcL 

17.  That  any  Person  refunng  to  yield  Obedience  to  the  above  Re- 
solves shall  be  deemed  equally  criminal,  and  liable  to  the  same  Pun- 
iahments  as  the  Offenders  above  last  mentioned. 

18.  That  theae  Resolves  be  in  full  Force  and  \%tue,  until  Instruc- 
tk>n8  from  the  General  Congress  of  this  Province,  regulating  the  Juris- 
pnidence  of  this  Province,  shall  provide  otherwise,  or  the  Legislative 
Body  of  Great  Britain  leeiga  its  unjust  and  arbitrary  I*retensions  with 
respect  to  America. 

19.  That  the  several  Militia  Companies  in  this  County  do  provide 
themselves  with  proper  Anns  am)  Accuetrements,  and  hold  th^naelves 
in  constant  Readiness  to  execute  the  Commands  and  Directaons  of  the 
Provincial  Congress,  and  of  this  Committee. 

30.  That  this  Committee  do  appoint  Colond  Thomas  Pdk,  and  Dr 
Joeeph  Kennedy,  to  purchase  300  lb.  of  powder,  600  lb.  of  lead,  and 
1000  Flints;  and  deposit  the  same  in  some  safe  [dace,  bereaftu  to  be 
appointed  by  the  Committee. 
Signed  by  Order  of  the  Committee. 

E.  H.  Bbrvasd, 
QeiiE  of  the  Committee. 

THE  NOW  DISCKEDITBD  DRAFT  OF  A  DECLASATTON  OF  INDB- 
FENDENCB  PURPORTING  TO  HAVE  BEEN  HADE  ON  HAT  NO, 
I775>  BT  A  CONVENTION  HELD  IN  CHARLOTTE,  HECKLENBtlSO 
COUNTY,  NORTH  CAROLINA,   ON  THAT  DAY 

When  in  the  winter  of  1818-19  the  subject  was  a  tofuc  of  convem- 
tion  at  Washington,  Senator  Nathanid  Macon  and  William  David- 
son, the  Representative  from  the  Mecklenburg  District,  wrote  to  pet^ 
sons  in  that  section  of  the  country  for  information  relative  to  the 
matter.  Davidson  received  from  Dr.  Joseph  McKnitt  Alexander  a  full 
account  of  the  disputed  event,  which  he  saJd  he  had  copied  from  papers 
left  by  his  father,  John  McKnitt  Mesander.  William  B.  Mexander, 
the  brother  of  Ih:.  Alexander,  wrote  to  Macon  on  February  7,  1819^ 
that  the  latter  had  furnished  Davidson  with  all  that  could  be  found. 
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"Neariy  all  of  my  fadter'a  {mperi,"  he  said,  "were  hantA  in  the  apring 
of  iSoo,  wbicfa  deatroyed  the  papen  noir  muted,  as  I  bdieve  lie  acted 
0*  the  secretatylto  the  Committee  that  dedared  jndepeiidence  for  thii 
County  in  I775-"  Macon,  after  endeavourinK  to  [»ocure  tnfcxmatioB 
to  verify  statementa  in  the  doctimeDt,  that  received  by  Davidson  bom 
Dr.Alemnder,  aent  it  with  an  dd  proclamation  that  William  B.  Alei* 
ander  had  found  amoi%  his  father's  papere  to  the  Editor  of  tlte  Jio- 
Uigh  Register  and  NorA  CaroUna  Gaxette,  published  in  Raleq^,  North 
Cuolina.  It  appears  in  the  Issue  of  Friday  April  30, 1819  (vol.  zz,  no. 
1033),  as  follows:  — j 

IffiCLAXATION  W  INDBraNDENCB 

It  is  not  probably  known  to  many  of  our  readers,  that  die  dtizens 
of  Mecklenburg  County,  in  this  State,  made  a  Declaration  of  Inde- 
pendence more  than  a  year  before  Congress  made  theirs.  The  f<dlow- 
ing  Document  on  the  subject  has  lately  come  to  the  hands  of  the  Edi- 
tor from  unquestionable  authority,  and  is  published  that  it  may  go 
down  to  posterity. 

NoiTH  Carolina,  Mzcxlekboso  Couhtt 
May  ao,  1775 

In  the  spring  of  1775,  the  leading  characteis  of  Meddenbui^  Coimty, 
stimulated  by  that  enthusiastic  patriotism  which  elevates  the  mind 
above  considerations  of  individual  aggrandisement,  and  scofning  to 
shelter  dwmselves,  from  the  impending  storm  by  submission  to  lawless 
power,&c.&c.,hdd  several  detached  meetings,  in  each  of  whidi  the  indi- 
vidual sentiments  were  "  that  the  cause  of  Boston  was  the  cause  erf  all " : 
that  dieir  destinies  were  indissolubly  connected  with  those  of  their 
Eastern  fellow-ddzens — and  that  they  must  ddter  submit  to  lU  the 
impositions  which  an  unprindpled,  and  to  them  an  unrepresentative  Par- 
liament m^ht  impose — or  support  their  brethren  who  were  doomed  to 
sustain  the  first  shock  of  that  power,  which,  if  successful  there,  would  ul- 
timatdy  overwhelm  all  in  the  common  calamity.  Conformably  to  these 
prindplea.  Col.  Adam  Aleiiander,  through  solidtations,  issued  an  order 
to  each  Captain's  Company  in  the  County  of  Meddenburg  (then  cmu- 
prising  the  present  County  of  Cabarrus),  directing  each  Militia  Com- 
pany to  dect  two  persons,  and  ddegate  to  them  ample  power  to 
devise  ways  and  means  to  aid  and  assist  their  suffering  brethren  in 
Boston,  and  also  generally  to  adopt  measures  to  extricate  tfaemsdves 
from  the  impending  storm,  &  to  secure  unimpaired  their  inalienable 
rights,  privileges,  and  Uberties  from  the  dominant  grasp  of  British 
Imposition  and  tyranny. 

In  conforming  to  said  Order,  on  the  19th  ot  May,  1779,  the  said  dde- 
gation  met  in  Charlotte,  vested  with  unlimited  powers;  at  whidi  tine 
i^idal  news,  by  express,  arrived  of  the  Battle  of  Lexliq^ton  on  that 
day  of  the  preceding  month. 

Every  ddqiate  fdt  the  value  &.  importance  of  the  prise,  &  the  aw- 
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ful  &  Bolemn  crins  which  had  anivcd,  —  every  boeom  swelled  with 
ind^sadon  at  the  malice,  invetency,  and  imatialirie  revenge  devdoped 
in  the  late  attack  at  Lexingttm.  The  univenal  sentiment  was:  let 
in  not  flatter  ounelves  that  pcqnilar  ham^uea^or  icaoivei;  that 
popular  vapor  will  avert  the  Monn,  or  vanquish  our  common  enemy 
~  let  us  deliberate  —  let  us  calculate  the  issue  —  the  probable  result; 
and  then  let  us  act  with  energy  as  brethren  leagued  to  preserve  our 
property  —  our  lives  —  and  what  is  still  more  endearing,  the  liberties 
<rf  America- 
Abraham  Alexander  was  then  dccted  Chairman,  and  John  McKnitt 
Alezander,  Clerk.  After  a  free  and  full  discussion  of  the  various  ob- 
jects for  which  the  ddq;attm  bad  been  convened,  it  was  unanimously 
Ordained  — 

I.  Shelved,  That  whosoever  directly  or  indirectly  abetted,  or  in  any 
way,  form  or  manner  countenanced  the  unchartered  and  dangerous 
invaaon  of  our  rights,  as  claimed  by  Great-Britain,  is  an  enemy  to 
this  Country,  —  to  America,  —  and  to  the  inherent  ""ft  jimltfftijtbln 
rights  of  man. 

3.  Resoieed,  That  we  the  dtizens  of  Meddenburg  County  do  hereby 
dissolve  the  political  bands  which  have  connected  us  to  the  Mother 
Country,  and  hereby  absdve  ourselves  from  all  aHqjance  to  the  Bril' 
ish  Crown,  and  abjure  all  political  connection,  contract  or  assodatloo 
with  that  Nation,  who  have  wantonly  tramjded  on  our  ri^ts  and  liber- 
ties —  and  inhumanly  shed  the  innocent  blood  d  American  patriots 
at  Lexington. 

3.  Rxsehed,  That  we  do  hereby  declare  oursdves  a  free  and  inde- 
pendent People,  are  and  of  right  ought  to  be,  a  Bovereign  and  self- 
goveming  Association,  under  the  control  of  no  power  other  than  that 
of  our  God  and  the  General  Government  of  the  Congress;  to  the  main- 
tenance of  which  independence,  we  scdenmly  pledge  to  each  other  our 
mutual  co-<q)eration,  our  lives,  our  fortunes,  and  our  most  sacred  honor. 

4.  Sesohed,  That  as  we  now  acknowledge  the  eristence  and  control 
of  no  law  <M-  legal  officer,  dvil  or  military,  mtbin  this  County,  we  do 
hereby  ordain  and  adopt,  as  a  rule  of  life,  all,  each  and  every  of  our 
former  laws,  —  wherein  nevertheless,  the  Crown  of  Great-Britain 
never  can  be  considered  as  holding  rights,  privilegeB,  ^^^I^^■lll•tTf^^  or 
authority  therein. 

5.  Resolved,  That  it  is  also  furdier  decreed,  that  all,  each  and  every 
military  officer  in  this  County  is  hereby  re-instated  to  his  former  conn 
mand  and  authority,  he  acting  conformably  to  these  regulatioob 
And  that  every  member  present  of  this  delegation  shall  henceforth  be 
a  dvil  officer,  viz.:  a  Justice  of  the  Peace,  in  the  character  of  a  "Com- 
mittee man,"  to  issue  process,  hear  and  determine  all  matters  of  coi^ 
troversy,  according  to  said  adopted  laws,  and  to  preserve  peace,  and 
union,  and  harmony  in  said  County,  —  and  to  use  every  exertion  to 
apnaA  the  love  of  country  and  fire  of  freedom  throughout  America, 
until  a  more  general  and  orgaolxod  govenunent  be  established  in  this 
province. 
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Atpemdix        a  number  <A  bye-laws  were  also  added,  merely  to  protect  tbe  Ano- 
VII  datira  from  oonfuaion  and  to  regulate  tbeir  general  omduct  aa  dtizeu. 

After  sitting  in  ttie  Courthouse  all  night,  neither  sleepy,  hungry,  nor 
fatigued,  and  after  discussing  every  paragn^)!!,  they  were  all  passed, 
sanctioned  and  declared  unanimously,  about  2  o'clock,  A.  ii.  May  20. 
In  a  few  days  a  deputation  of  said  delegation  convened,  when  Capt. 
James  Jack  of  Charlotte  was  deputed  as  express  to  the  Cot^fress  at 
Philadelphia,  with  a  copy  of  said  Rescdvea  aiid  EVoceedings,  together 
with  a  letter  addressed  to  our  three  Representatives  there,  viz:  Richaid 
Caawdl,  Wm.  Hooper  and  Joseph  Hugbet  —  under  express  injunction, 
personally,  and  througji  the  state  representatioa,  to  use  all  posable 
means  to  have  said  proceedings  eanctloiied  and  approved  by  die  Gen- 
eral Congress.  On  the  return  of  Capt.  Jack,  the  ddegatioD  teamed  tliat 
their  proceed!]^  were  individually  approved  by  the  membeis  of  Con- 
gress, but  that  it  was  deemed  premature  to  lay  them  before  the  House. 
A  joint  letter  from  said  three  members  of  Congress  was  also  received, 
complimentary  of  the  zeal  in  the  common  cause,  and  recommending 
perseverance,  order  and  energy. 

The  subsequent  harmony,  unanimity  and  eierdon  in  the  cause  of 
liberty  and  independence,  evidently  resulting  from  these  regulations, 
and  the  continued  exertion  of  said  delegatioa,  apparently  tranquOised 
this  section  of  the  State,  and  met  with  the  concurrence  and  high  appso- 
bation  of  the  Council  of  Safety,  who  held  their  seastons  at  Newbent  and 
Wilmii^ton  alternately,  and  who  coofirmed  tlie  nomination  and  acts 
of  the  delegation  in  their  official  capacity. 

From  this  delegation  originated  the  Court  of  Enquiry  of  diis  Coimty, 
who  constituted  and  held  their  meetings  regularly  at  Charlotte  at  CoL 
James  Harris's  and  at  Col.  Phifer's  alternately  one  week  at  eadi  fdace. 
It  was  a  dvil  Court  founded  on  military  process.  Before  tbis  judicatuK 
all  BU^Mdous  persons  were  made  to  appear,  who  were  fcvmally  tried 
and  banished,  or  continued  under  guard.  Its  jurisdiction  was  as  un- 
limited as  toryism,  and  its  decrees  as  final  aa  the  confidence  and  patri- 
otism of  the  County.  Several  were  arrested  and  brought  before  them 
from  Lincoln,  Rowan  and  the  adjacent  counties  — 

[The  foregoing  is  a  true  copy  of  the  papers  on  the  above  subject, 
left  in  my  hands  by  John  M'Knitt  Alexander,  dec'd;  1  find  it  men- 
tioned on  file  that  the  original  book  was  burned  April,  1800.  That  a 
copy  of  the  proceedings  was  sent  to  Hugh  V^Uiamson  In  New  Y<xk, 
then  writing  a  History  of  North-Carolina,  and  that  a  copy  waa  sent 
to  Gen.  W.  R.  Davie. 

J.  McKkitt.1 

Dr.  Joseph  McKnitt  Alexander  usually  omitted  his  surname  in  ha 
signature  because  of  the  commonness  of  tlie  name  Alexander  in  Meckks- 
buig,  and  was  frequently  q)oken  of  and  addressed  as  "J.  McKnitL" 
{Gob.  Graham's  Addrea,  39-3a) 

Everything  diat  could  posntdy  be  said  in  ixvfx  ot  the  genuiaeiiea 
(rf  the  iongaag  paper  was  said  in  TTu  Address  ott  Ike  Meddeninirg  Dt- 
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daration  of  Independence,  delivered  at  Charlotte,  February  4,  1875, 
by  the  Hon.  Wm.  A.  Graham,  one  of  the  moet  famous  statesmen  and 
one  of  the  loftiest  characters  North  Carolina  ever  gave  to  the  nation. 
In  1895  Dr.  George  W.  Graham,  the  worthy  and  able  son  of  a  noble 
sire,  published  an  address  entitled  Why  North  Caroiiniam  belieoe  in 
ike  MecklenbuTg  Deciaration  of  Independence,  a  paper  elaborated  by  him 
in  his  later  work.  The  Mecklevbtirg  Declaration  of  Independence,  May 
^<  177S<  and  the  Lives  of  itj  Signers  (1905).  But  despite  the  ability 
and  charactn'  of  its  advocates,  the  case  has  failed  not  only  because 
of  the  lack  of  coatemporaneous  documentary  evidence,  but  because  of 
many  other  circumstances  whose  discuauon  has  swelled  into  quite  a 
literature.  For  a  full  statement  see  the  book  entitled  The  Mecklenburg 
Deciaration  of  Independence,  by  Wm.  Henry  Hoyt,  A.M.,  1907.  In  190S 
appeared  volume  1  of  a  History  of  North  Carolina,  by  Samuel  A'Court 
A^,  a  native  writer,  who  Is  produdag  perhaps  the  most  complete  and 
exhaustive  history  of  North  Carolina  so  far  written.  In  chapter  xzvt 
(p.  449)  is  contained  the  following  conclusion  which  should  be  accepted 
as  the  last  word  oa  the  subject:  "These  and  other  drcumstances  lead 
to  the  belief  that  inasmuch  as  none  of  the  witnesses  speak  of  two  public 
meetings,  at  which  Colonel  Polk  proclaimed  independence,  there  was 
but  one  such  meeting ;  and  the  Resolutions  which  he  read  were  those  of 
May  31st,  published  on  June  13th  in  Charleston:  June  i6th  in  New 
Bern,  and  June  a3d  at  Wilmington,  and  in  part,  in^the  Northern  papers. 
If  there  was  any  other  public  meeting,  it  is  not  mentioned  by  any  one. 
If  there  were  any  other  Reaolutiona  ever  adopted  and  proclaimed,  no 
copy  was  preserved," 
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VIRGINIA'S  BILL  OF  RIGHTS  OF  1776* 

A  DBCLARATION  of  righte  made  by  the  representatives  of  the  good 
people  of  Virginia,  assembled  in  full  and  free  convention;  vbich  right* 
do  pertain  to  them  and  their  poaterity  as  the  basis  and  foundation  of 
government. 

Sbciion  I.  That  all  men  are  by  nature  equally  free  and  independ- 
ent, and  have  certain  inherent  rights,  of  which,  when  they  enter  into 
a  state  of  sodety,  they  cannot,  by  any  compact,  deprive  or  divest  their 
posterity;  namdy,  the  enjoyment  of  life  and  liberty,  with  the  means  of 
acquiring  and  possesmng  property,  and  pursuing  and  obtainii^  happi- 
ness and  safety. 

Sbc.  2.  That  all  power  is  vested  in,  and  consequently  derived  from, 
the  people;  that  magistrates  are  their  trustees  and  servants,  and  at  all 
times  amenable  to  them. 

Ssc.  3.  That  government  is,  or  ought  to  be,  instituted  for  the  com- 
mon benefit,  protection,  and  security  of  the  people,  nation,  or  com- 
munity; of  all  the  various  modes  and  forms  of  government,  that  is 
best  which  is  capable  of  producing  the  greatest  degree  of  happiness 
and  safety,  and  is  most  elTectually  secured  agaiost  the  danger  of 
maladministration;  and  that,  when  any  government  shall  be  found  in- 
adequate or  contrary  to  these  purposes,  a  majority  of  the  community 
hath  an  indubitable,  inalienable,  and  indefensible  right  to  reform,  alter, 
or  abcdish  it,  in  such  manner  as  shall  be  judged  most  conducive  to  the 
public  weal. 

Sec.  4.  That  no  man,  or  set  of  men,  are  entitled  to  exclusive  or 
separate  emoluments  or  privileges  from  the  community,  but  in  con- 
sideraljon  of  public  services;  which,  not  being  descendible,  neithef 
ought  the  offices  of  magistrate,  legislator,  or  judge  to  be  hereditaiy. 

Sbc.  5.  That  the  legislative  and  executive  powere  of  the  State 
should  be  separate  and  distinct  from  the  judiciary,*  and  that  the 

*  This  declaration  of  rights  was  executive,and  judiciary  deportment 
framed  by  a  convention,  compooed  shall  be  separate  and  distinct,  so 
of  forty-five  members  of  the  colonial  that  neither  ezerdse  the  powen 
house  of  burgesses,  which  met  at  properly  belonging  to  the  other." 
WUiamsbuigb,  May  G,  1776,  and  Hiese  are  the  Erst  complete  dog- 
adopted  this  decloiation  June  13,  matic  statements  as  to  the  diviMon 
1776.  The  draftsman  was  George  of  powers  ever  incorporated  in  a  for- 
Mason.  mal  document.  See  Resolve  10  of 

*  In  the  coDsdtuticm  adopted  the  Declaration  of  Rights  cf  the 
June  39,  1776,  by  the  convention  First  Continental  Coogreas,  Octo- 
that  issued  this  bill  of  rights,  it  is  ber,  1776. 

provided    that    "The    legislative. 
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membera  of  the  two  first  may  be  nstrained  from  oppressioii,  by  feel- 
ing and  partidpAtii^  the  burdens  of  the  people,  they  should,  at  fixed 
periodB,  be  reduced  to  ■  private  station,  return  into  that  body  from 
which  they  were  »q;mally  taken,  and  the  vacandes  be  suppUed  by 
frequent,  certain,  and  regular  elections,  in  which  all  (h*  any  part  of  the 
former  members,  to  be  again  eligible,  or  ineligible,  as  the  laws  shall 
direcL 

Sec.  6.  That  elections  of  members  to  serve  as  representatives  of 
the  people,  in  assembly,  ought  to  be  free;  and  that  all  men,  having 
sufiident  evidence  of  permanent  common  interest  with,  and  attachment 
to,  the  community,  have  the  right  of  suffrage,  and  cannot  be  taxed  or 
deprived  of  thdr  property  for  public  uses,  without  their  own  consent, 
or  that  of  thar  representatives  so  dected,  nor  bound  by  any  law  to 
which  they  have  not,  in  like  manner,  assented,  for  the  public  good. 

Sbc.  7-  That  all  power  of  suspendii^  laws,  or  the  execution  of  laws, 
by  any  authmity  without  consent  of  the  representatives  of  the  peofde, 
is  injurious  to  their  rights,  and  ought  not  to  be  exerdsed. 

Sbc.  8.  That  In  all  capital  or  criminal  prosecutions  a  man  had)  a 
right  to  demand  the  cause  and  nature  of  his  accusation,  to  be  confronted 
with  the  accusers  and  witnesses,  to  call  for  evidence  in  his  favor,  and  to 
a  epee&y  trial  by  an  Imparti^  jury  of  twelve  men  of  his  vidnage, 
without  whose  unanimous  consent  he  can  not  be  found  guilty;  not  can 
be  be  otrnpelled  to  ^ve  evidence  against  himsdf;  that  no  man  be  de- 
prived of  his  Uberty,  except  by  the  law  of  the  land  or  the  judgment  of 
his  peers. 

Skc.  9.  That  excesdve  b^  ought  not  to  be  required,  nor  excessive 
fines  imposed,  aot  cruel  and  unusual  punishments  inflicted. 

Sec.  10.  That  general  warrants,  whereby  an  officer  or  messei^er 
may  be  commanded  to  search  suspected  places  without  evidence  of  a 
fault  committed,  or  to  seize  any  person  or  persons  not  named,  or  whose 
offence  is  not  jMrticularly  described  andj  supported  by  evidence,  are 
grievous  and  oppressive,  and  ought  not  to  be  granted. 

Sbc.  II.  That  in  controversies  respectii^  property,  and  in  suits 
between  man  and  man,  the  andent  trial  by  jury  is  preferable  to  any 
other,  and  ought  to  be  held  sacred. 

Sbc.  13.  That  freedom  of  the  press  is  one  of  the  great  bulwarks  of 
Uberty,  and  can  never  be  restrained  but  by  despotic  governments. 

Sbc  13.  That  a  well-regulated  militia,  composed  of  the  body  of  the 
people,  trained  to  arms,  is  the  proper,  natural,  and  safe  defence  of  a 
free  state;  that  standing  armies,  in  time  of  peace,  should  be  avmded,  as 
dangerous  to  liberty;  and  that  in  all  cases  the  military  diould  be  under 
strict  Bubordinadon  to,  and  governed  by,  the  dvil  power. 

Sbc  14.  That  the  people  have  a  right  to  uniform  government;  and, 
therefore,  that  no  government  separate  from,  or  independent  of  the 
government  of  Virginia,  ought  to  be  erected  or  establi^ed  within  the 
limits  thereof. 

Sec.  15.  That  no  free  government,  or  the  blessings  of  Uberty,  can  be 
IM«served  to  any  people,  but  by  a  firm  adherence  to  justice,  modera- 
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Appendix     tion,  temperance,  frugality,  and  virtue,  and  by  frequent  recurrence 
VIII         to  fundamental  principles. 

Sec.  i6.  That  religion,  or  the  duty  which  we  owe  to  our  Cieator, 
and  the  manner  of  dischaiicii^  it,  can  be  directed  only  by  reasoo  and 
conviction,  not  by  force  or  violence;  and  therefore  all  men  are  equally 
entitled  to  the  freeexerdae  of  religion  according  to  the  dictates  of  con- 
science; and  that  it  is  the  mutual  duty  of  all  to  practice  Quistiaa 
forbearance,  love,  and  diarity  towards  each  other.' 

*  \nre'nia'a  first  coostitntion  was  adapted  or  declared  by  it  June  39, 
framed  by  the  convention  tbat  177G,  without  submiaBiao  to  tbe 
iMued  this  bill  of  rij^ts,  and  wu      people  fw  ratificatxau 
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DECLARATION  OF  INDEPENDENCE 

Im  CCHtGtSSS,  JCLT4,  I776 

\  THE  UNANmOUS   DBCLASATION   OP  THE  THISTEBN   UIOTBD 
STATES   OF  AUBSICA 

When,  in  the  course  of  human  events,  it  becomes  necessary  for  one 
people  to  dissolve  the  political  bands  which  have  connected  them  with 
another,  and  to  assume,  among  the  powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  laws  of  nature  and  of  nature's  God  entitle 
them,  a  decent  respect  to  the  opinioos  of  mankind  requires  that  they 
should  declare  the  causes  which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident:  —  that  all  men  are  created 
equal ;  that  they  are  endowed  by  their  Creator  with  certain  unalienable 
rights;  that  among  these  are  life,  liberty,  and  the  pursuit  of  happiness. 
That  to  secure  these  r^ts,  governments  are  instituted  among  men, 
deriving  their  juat  powers  from  the  consent  of  the  governed;  that 
whenever  any  form  of  government  becomes  destructive  of  these  ends, 
it  is  the  right  of  the  people  to  alter  or  to  abolish  it,  and  to  institute  a 
new  government,  laying  its  foundation  on  such  principles,  and  organ- 
izing its  powers  in  such  form,  as  to  them  shall  seem  most  likely  b>  ef- 
fect their  safety  and  happiness.  Prudence,  indeed,  will  dictate,  that 
govenunents  long  established  should  not  be  changed  for  light  and  trans- 
ient causes;  and  accordingly  all  experience  hath  shown  that  mankind 
are  more  disposed  to  suffer  while  evils  are  suff  crable,  than  to  right  them- 
selves  by  abolishing  the  forms  to  which  they  are  accustomed.  But  when 
a  long  train  of  abuses  and  usurpations,  pursuing  invariably  the  same 
object,  evinces  a  des^  to  reduce  them  under  absolute  despotism,  it 
is  their  right,  it  is  thetr  duty,  to  throw  off  such  government,  and  to  pro- 
vide new  guards  for  their  future  security.  Such  has  been  the  patient 
BufTerance  of  these  colonies;  and  sui^  is  now  the  necessity  which  con- 
strains them  to  alter  thai  former  systems  of  government.  The  history 
of  the  present  King  of  Great  Britain  is  a  history  of  repeated  injuries  and 
usurpations,  all  having  in  direct  object  the  establishment  of  an  ab- 
solute tyranny  over  these  States.  To  prove  this,  let  facts  be  submitted 
to  a  candid  w<»'ld. 

He  has  refused  his  assent  to  laws  the  most  wholesome  and  necessary 
for  the  public  good. 

He  has  forbidden  his  governors  to  pass  laws  of  immediate  and 
pressing  impcx^nce,  unless  suspended  in  thdr  opnatbn  till  bis  assent 
should  be  obtained:  and  when  so  suspended  he  has  utterly  neglected 
to  attend  to  them.  He  has  refused  to  pass  other  laws  for  the  accommo- 
dation of  large  districts  of  people,  unless  those  people  would  relinquish 
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Afpbmdix  the  right  of  representation  in  the  legislature  —  a  right  inestiinable  to 
DC  them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
fortable, and  distant  from  the  repository  of  their  public  records,  for 
the  sole  purpose  of  fatiguing  tbem  into  ctnnpliance  with  his  measures. 

He  has  dissolved  representative  houses  repeatedly,  for  opponng, 
with  manly  firmness,  his  invasions  on  the  tights  of  the  people. 

He  has  refused,  for  a  loi^  time  after  such  dissolution,  to  cause  others 
to  be  dected;  whereby  the  le^slative  powers,  incapable  of  annihila- 
tion, have  returned  to  the  people  at  lai^  for  their  esterdse;  the  State 
remaining,  in  the  mean  time,  exposed  to  all  the  dangers  of  invasion 
from  without  and  convulsions  within. 

Hehasendeavouied  toprevent  tlie  populattonof  these  States;  for  that 
purpose  olntructing  the  laws  for  naturalization  of  fore^fners;  refiisiiic 
to  pass  others  to  encourage  their  migration  hither,  and  raisjng  the 
oomlitions  of  new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice,  by  refusing  hia  as- 
sent to  laws  for  estaUi^ng  judiciary  powers. 

He  has  made  judges  dependent  on  hia  will  alone,  for  tiie  tenui«  6i  their 
offices  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  mtdtitude  of  new  offices,  and  sent  hither  swarms  of 
officers,  to  harass  our  people,  and  eat  out  thdr  substance. 

He  has  kept  among  us,  in  times  of  peace,  standing  armies,  without 
the  consent  of  our  le^slaturea. 

He  has  affected  to  render  the  military  independent  of,  and  superior 
to  the  dvil  power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to 
our  constitution,  and  unacknowledged  by  our  laws;  giving  hia  assent 
to  their  acts  of  pret^ided  legislation: 

For  qnarterii^  large  bodies  of  armed  troops  among  us: 

For  protecting  them,  by  a  mock  trial,  from  punishment  for  any  mur- 
ders which  they  ^ould  commit  on  the  inhabitants  of  these  States : 

For  cutting  off  our  trade  with  all  parts  of  the  world: 

For  imposing  taxes  on  us  without  our  consent: 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by  jury: 

For  transpOTttng  us  beyond  seas  to  be  tried  for  pretended  (fences: 

For  abcdi^iing  the  free  system  of  English  laws  in  a  neighbouring  pro- 
vince, establishii^  therein  an  arbitrary  government,  and  enlaigiiig  its 
boundaries,  so  as  to  render  it  at  once  an  example  and  fit  instnunent  for 
introdudi^  the  same  absolute  rule  into  these  colonies: 

For  taking  away  our  charters,  alx>liBhing  our  most  valuable  laws, 
•nd  alterii^,  fundamentally,  the  forms  of  our  government: 

For  suspending  our  own  legislatures,  and  declaring  themsdves  in- 
vested with  powers  u  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  government  here,  by  declaring  us  out  of  his  pco- 
tecticm,  and  waging  war  against  us. 

He  has  ^dundered  our  seas,  ravaged  our  coasts,  burnt  our  towns,  and 
destroyed  the  Uvea  of  our  peo(^. 
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He  is  at  this  time  transporting  large  anniea  of  forugn  mercenaries     Atfeddix 
to  complete  the  works  of  death,  deaolatioD,  and  tyianay,  already  \xgtm  IX 

with  drcucMtances  of  cruelty  and  perfidy  scarcely  paralleled  in  the  most 
barbarous  ages,  and  totally  unworthy  the  head  of  a  civilized  nation. 

He  has  constrained  our  fellow-dtizens,  taken  captive  on  the  high 
seas,  to  bear  arms  against  their  country,  to  become  the  execudoners 
of  their  friends  and  brethren,  or  to  fall  themselves  by  their  hands. 

He  has  exd  ted  domestic  insurrections  among  us,  and  has  endeavoured 
to  bring  on  the  inhatutants  of  our  frontiers  the  merdleas  Indian  savages, 
whose  known  rules  of  warfare  is  an  undistinguished  destruction  of  all 
ages,  sexes,  and  conditions. 

In  every  stage  of  these  oppressions  we  have  petitioned  for  redress  in 
the  most  humble  terms:  our  repeated  petitions  have  been  answered 
only  by  repeated  injury.  A  prince,  whose  character  is  thus  marked 
by  every  act  which  may  define  a  tyrant,  is  unfit  to  be  the  ruler  of  a  free 
people. 

Nor  have  we  been  wanting  in  attention  to  our  Britirii  brethren. 
We  have  waraed  them,  from  dme  to  time,  of  attempts  by  their  legis- 
lature to  extend  an  unwarrantable  jurisdiction  over  us.  We  have  re- 
minded them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and  magnanimity,  and 
we  have  conjured  tliem  by  the  ties  of  our  common  kindred  to  disavow 
these  usurpations,  which  would  inevitably  interrupt  our  connection 
and  correspondence.  They  too  have  been  deaf  to  the  voice  of  justice 
and  consanguinity.  We  must,  therefore,  acquiesce  in  the  necesnty 
which  denounces  our  aeparatioo,  and  hold  them,  aa  we  hokl  the  rest 
of  mankind  —  enemies  in  war,  in  peace,  friends. 

We,  therefore,  the  representatives  of  the  UNITED  STATES  OF 
AMERICA,  in  GENERAL  CONGRESS  assembled,  appealing  to  the 
Supreme  Judge  of  the  World  for  the  rectitude  of  our  intentions,  do, 
in  the  name  and  by  the  authority  of  the  good  people  of  these  Colonies, 
solemnly  publish  and  declare,  that  these  United  Colonies  are,  and  of 
right  ought  to  be,  free  and  independent  States;  that  they  are  absolved 
from  all  allegiance  to  the  British  Crown,  and  that  all  political  connection 
between  them  and  the  State  of  Great  Britain  is,  and  ought  to  be,  to- 
tally dissolved;  and  that,  as  FREE  AND  INDEPENDENT  STATES, 
they  have  full  power  to  levy  war,  conclude  peace,  contract  alliances, 
establish  commerce,  and  to  do  all  other  acts  and  thinp  which  IN- 
DEPENDENT STATES  may  of  right  do.  And,  for  the  support  of 
this  declaration,  with  a  firm  reliance  on  the  protection  of  DIVINE 
PROVIDENCE,  we  mutually  pledge  to  each  other  our  lives,  our  for- 
tunes, and  our  sacred  honour. 

JOHN  HANCOCK. 

New  Hampshire.  Neio  York. 

JosiAH  Baxtlett,  Wiluam  Floto, 

WnxiAH  Whipplb,  Phiup  Livimgstoh, 

Matihsw  Thokhton.  Francis  Lbwis, 

Lewis  Mossis. 
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ArmcDiz 
IX 

Massadiuseas  Bay. 

Sem  Jersey. 

Sahubl  Adams, 
John  Adaks, 

ROBEST  TSEAT  PaIHB, 

RicHABD  SroccroN, 
Jobs  Withessfoon, 
Framcis  Hopekson, 
John  Hakt, 
Abraham  Ci>ask. 

Riode  Island.  Gfc. 

Pennsyhania. 

STBPHBH  HCOTOMS, 
WnUAU  ElXBSY. 

ComtecHaiL 

ROGBK  ShBRHAN, 

Sahdbl  HcimNGTcm, 

OUVXK  WCO^COTT. 

Robert  Morris, 
Benjamin  Rdsb, 

John  Morton, 
George  Cltmer, 
Jambs  Smith, 
George  Tatlor, 
James  Wilson, 
Gborgk  Ross. 

DOamrc 

North  CarMKa, 

Cssas  Rodnrt, 
Geosge  Read, 
Thokas  McKban. 

Whlum  HooPBB. 
Joseph  Hewbs, 
John  Penn. 

Maryiand. 

South  CaroUna. 

Sakubl  Chase, 
William  Paca, 
Thomas  Stonb, 
Chaxlbs  Caxrui.  or 
Casbollton. 

Edward  Rdtledgb, 
Thomas  Hbtward,  Jr., 
TH(»fAS  Lynch,  Jr., 
Arthur  Mwounan. 

Virpnia. 

Georgia. 

Gbokgb  Wtthb, 
RicHABD  Hbnkt  Lee, 
Thcous  Jeffbrsoh, 
Bkhjamih  Haxsisoh, 
Thomas  Neuon,  Js^ 
Francis  LitmrFOOT  Lee, 
Caktbr  Bbaxiok. 

Button  Gwinnbu, 
Ltman  Hall, 
George  Waltcm. 
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ARTICLES  OF  CONFEDERATION,  NOV.  15.  1777* 

TooUto  wiom  these  Presents  shaU  come,  roe  the  tmdersipud  Ddegfties  eS 
the  States  a^ixed  to  our  Names  send  greeting 

Whbhbas  the  Delegates  of  the  United  States  of  America  in  Congress 
atsembled  did  on  the  fifteenth  day  of  November  in  the  Year  of  our 
L<»d  One  Thousand  Seven  Hundred  and  Seventyseven,  and  in  the 
Second  Year  of  the  Independence  of  America,  agree  to  certain  Articka 


<  ■  Congresa  Resohtd,  on  the  i 
of  June,  1776,  that  i 
■hould  be  appointed  to  prepare  and 
digest  the  form  of  a  conf  edition  to 
be  entered  into  between  the  Ccdo- 
nka;  and  on  the  day  following,  after 
it  had  been  detennined  that  the 
committee  should  conust  of  a  mem- 
ber from  each  Colony,  tlie  fc^owiog 
penona  were  appointed  to  pecfoim 
that  duty,  to  wit:  Mr.  Bartlett,  Mr. 
S.  Adams,  Mr.  Hopkins,  Mr.  Sber- 
raan,  Mr.  R.  R.  Livingston,  Mr. 
Dickinaoo,  Mr.  M'fCean,  Mr.  Stone, 
Mr.  Ndson,  Mr.  Hewes,  Mr.  £. 
Rutledge,  and  Mr.  Girinnett.  Upon 
the  report  of  this  committee,  the 
nibject  waa,  from  time  to  time,  de- 
bated, until  the  15th  of  November, 
I777>  when  a  copy  of  the  confedoa- 
tion  being  made  out,  and  sundry 
amendnKnts  made  in  the  diction, 
without  altering  the  sense,  the  same 
waa  finally  agreed  to.  Coi^ress,  at 
the  game  time,  directed  that  the 
articles  should  be  proposed  to  the 
k^slatures  <i  all  the  United  States, 
to  be  considered,  and  if  approved 
c*  by  them,  they  were  advised  to 
autboriie  their  del^ates  to  ratify 
the  same  in  the  Congress  erf  the 
United  States;  which  beti^  done, 
the  same  should  become  conclusive. 
Three  hundred  copies  of  the  Artidea 
ti  Confederation  were  ordered  to  be 


{Minted  for  the  use  of  Coogi««;  and 
on  the  17th  ctf  November,  the  form 
d  a  ciicular  letter  to  accompany 
them  was  brought  in  by  a  committee 
appointed  to  prepare  it,  and  being 
agreed  to,  thirteen  copies  of  it  were 
ordered  to  be  made  out,  to  be  signed 
by  the  preadent  and  forwarded  to 
the  sev^al  States,  with  cofnes  of  the 
confederation.  On  the  39th  of  No- 
vember ensuing,  a  committee  of 
three  waa  appointed,  to  procure  a 
translation  of  the  articles  to  be  made 
into  the  French  langu^e,  and  to 
report  an  address  to  the  inhabitants 
<3t  Canada,  &c.  On  the  36th  of  June, 
1778,  the  form  of  a  ratification  of 
the  Articles  of  Confederation  was 
adopted,  and,  it  having  been  en- 
grossed on  parchment,  it  was  signed 
on  the  9th  of  July  on  tiie  part  and  in 
l>ehalf  of  thrir  respective  States,  by 
the  delegftes  ot  New  Hampshire, 
Massachusetts  Bay,  Rhode  Island 
and  Pnmdence  Hantations,  Con* 
necticut.  New  York,  Permsylvanla, 
Virginia,  and  South  Carolina,  agree- 
ably to  the  powers  vested  in  them. 
The  delegates  of  North  Carolina 
signed  on  the  aist  of  July,  those  of 
Georgia  on  the  34th  erf  July,  and 
those  of  New  Jersey  on  the  36th  of 
November  following.  Ontbejthof 
May,  1779,  Mr.  Dickinson  and  Mr. 
Van  Dyke  ngned  in  behalf  d  the 
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Appendix     d  Confederation  and  perpetual  Union  between  the  States  of  Newhamp- 
X  ahire,  Massachusetts-bay,  Rhodeisland  and  Provideaoe  PlantatioDS, 

Connecticut,  New- York,  New-Jereey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North-Cardina,  South-CanJina  and  Georsia  in  the 
Words  following,  viz. : 

Articles  of  Confederation  and  perpetual  Union  between  the  Statu  <^ 

Newhampshire,  Massachusetts-bay,  RModetsland  and  Prooidence  Plan- 
■    taOoTU,  Connecticut,  New-York,  New-Jersey,  Peims^sania,  Ddanare, 

Maryland,  Virginia,  Norik-Carolina,  Souik-CaroHna  and  Georgia. 

AxnCLS  I.  The  atile  of  this  confederacy  shall  be  "The  United  States 
of  America." 

AsncLS  11.  Each  State  retains  its  sovereignty,  freedom  and  inde- 
pendence, and  every  power,  jurisdiction  and  right,  which  is  rwt  by  thi* 
confederatioa  expressly  del^ated  to  the  United  States,  in  Congress 
assembled. 

AsncLE  III.  The  said  States  hereby  severally  enter  into  a  firm 
league  of  friendship  with  each  other,  for  thdr  common  defence,  the 
security  of  their  liberties,  and  their  mutual  and  general  welfere,  binding 
themselves  to  assist  each  other,  against  all  force  ofr««d  to,  or  attadEi 
made  upon  them,  or  any  of  them,  on  account  of  religion,  sovereignty, 
trade,  or  any  other  pretence  whatever. 

Akticls  IV.  The  better  to  secure  and  perpetuate  mutual  friend^p 
and  intercourse  among  the  people  of  the  different  States  in  this  Union, 
the  free  inhabitants  of  each  of  these  States,  paupen,  vagabonds  and 
fugitives  from  justice  excepted,  diall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  in  the  seveial  States;  and  the  peoide  of  each 
State  shall  have  free  ingreae  and  regress  to  and  from  any  other  State, 
and  shall  enjoy  therein  all  the  privileges  of  trade  and  commerce,  subject 
to  the  same  duties,  impositions  and  restrictions  as  the  inhabitants 
thereof  respectively,  provided  that  such  restrictions  shall  not  extend 
so  far  as  to  prevent  the  removal  of  property  imported  tnto  any  State, 
to  any  other  State  of  which  the  owner  is  an  inhabitant;  provided  also 
that  no  imposition,  dudes  or  restriction  shall  be  laid  by  any  St&te,  on 
die  property  of  the  United  States,  or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or  odter  high 
misdemeanor  in  any  State,  shall  flee  from  justice,  and  be  found  in  aiQ' 
State  of  Delaware,  Mr.  M'Kean  age  of  the  circumstance  to  diasem- 
having  previously  signed  in  Febru-  inate  opinions  of  an  ultimate  di»- 
aiy,  at  which  time  he  produced  a  aolutionof  the  Union,  the  hpdatuTC 
power  to  that  effect.  Maryland  did  of  the  State  passed  an  act  to  em- 
not  ratify  until  the  year  1761.  She  power  their  delegates  to  aubacribe 
had  instructed  her  delegates,  on  the  and  ratify  the  articles,  iriiich  wai 
iSth^E)ecember,  i778,notto^Tee  accordingly  done  by  Mr.  Hanson 
to  the  confederation  until  matters  and  Mr.  Carroll,  on  the  ist  of  Mardi 
respecting  the  weatem  laodi  should  of  that  year,  which  completed  the 
be  settled  on  prindplea  of  equity  ratificadons  of  the  act;  and  Congress 
and  sound  policy;  but,  on  the  30th  assembled  on  the  ad  of  Mardi  under 
of  January,  1781,  finding  that  the      the  new  powers. 


of  the  country  took  advant' 
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of  the  United  States,  he  shall  upon  demand  of  the  Governor  or  Execu* 
tive  power,  of  the  State  from  which  he  fled,  be  delivered  up  and  ronoved 
to  the  Slate  having  jurisdiction  of  his  offence. 

Full  faith  and  credit  shall  be  given  in  each  of  these  States  to  the 
records,  acts  and  judicial  proceedings  of  the  courts  and  magistrates  of 
every  other  State. 

Article  V.  For  the  more  oonvenieot  management  of  the  general 
intereatB  of  the  United  States,  del^ates  shall  be  annually  appointed  in 
such  manner  as  the  legislature  of  each  State  shall  direct,  to  meet  in 
Congress  on  the  first  Monday  in  November,  in  every  year,  with  a  power 
reserved  to  each  State,  to  recall  its  delegates,  or  any  of  th»n,  at  any 
time  within  the  year,  and  to  send  others  in  their  stead,  for  the  remainder 
of  the  year. 

No  State  shall  be  represented  in  Congress  by  less  than  two,  nor  by 
more  than  seven  members;  and  no  person  shall  be  capable  of  being  a 
delegate  i<x  more  than  three  years  in  any  term  of  six  years;  nor  shall  any 
person,  being  a  delegate,  be  capable  of  holding  any  office  under  the 
United  States,  for  which  he,  or  another  for  his  benefit  receives  any  sal- 
ary, fees  or  emolument  of  any  Idnd. 

Each  State  ^lall  maintain  its  own  delegates  in  a  meeting  of  the  States, 
and  while  they  act  as  members  of  the  committee  of  the  States. 

In  determining  questions  in  the  United  States,  in  Congress  assembled, 
each  State  shall  have  ocx  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  impeached  at 
questioned  in  any  court,  or  ^Aaxx  out  of  Congress,  and  the  members  of 
Congress  shall  be  protected  in  their  persons  from  arrests  and  imprison- 
ments, during  the  time  of  their  going  to  and  from,  and  attendance  on 
Congress,  except  for  treason,  felony,  or  breach  of  the  peace. 

AxTiCLB  VI.  No  State  without  the  consent  of  the  United  States  in 
Congress  assembled,  shall  send  any  embassy  to,  or  receive  any  embassy 
from,  or  enter  into  any  conference,  agreement,  alliance  or  treaty  with 
any  Idi^,  prince  or  statej  nor  shall  any  person  holding  any  office  of  profit 
or  trust  under  the  United  States,  or  any  of  them,  accept  of  any  present, 
emolument,  office  or  title  of  any  kind  whatever  from  any  king,  prince  or 
foreign  state;  nor  shall  the  United  States  in  Congress  assembledi  or  any 
of  them,  grant  any  title  of  nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation  or 
alliance  whatever  between  them,  mthout  the  consent  of  the  Unital 
States  in  Congress  assembled,  specifying  accurately  the  purposes  for 
which  the  same  is  to  be  entered  into,  and  how  long  it  shall  continue. 

No  State  shall  lay  any  imposts  or  duties,  wbich  may  interfere  with  any 
stipulations  in  treaties,  entered  into  by  the  United  States  in  Congress 
assembled,  with  any  kii^,  prince  or  state,  in  pursuance  of  any  treaties 
already  proposed  by  Congress,  to  the  courts  of  France  and  Spain. 

No  VMsela  of  war  shall  be  kept  up  in  time  of  peace  by  any  State, 
except  such  number  only,  as  shall  be  deemed  necessary  by  the  United 
States  in  Congress  assembled,  for  the  defence  of  such  State,  or  its  trade ; 
nor  shall  any  body  of  forces  be  kept  up  by  any  State,  in  time  of  peace, 
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Appbmdiz  except  such  number  only,  as  in  the  judgment  of  the  United  States,  is 
X  Congress  assembled,  shall  be  deemed  requisite  to  garrison  the  forts 

oecesaary  for  the  defence  of  such  State;  but  every  State  diall  always 
keep  up  a  well  regulated  and  disdpltoed  militia,  sufficiently  armed  and 
accoutered,  and  shall  provide  and  constantly  have  ready  for  use,  in 
public  stores,  a  due  number  of  field  pieces  and  tents,  and  a  proper  quan- 
tity of  arms,  ammunition  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United 
States  in  Congress  assembled,  unless  such  State  be  actually  invaded  by 
enemies,  or  shall  have  received  certain  advice  of  a  resolution  being 
formed  by  some  nation  of  Indians  to  invade  such  State,  and  the  danger 
is  so  imminent  as  not  to  admit  of  a  delay,  till  the  United  States  in  Con- 
gress assembled  can  be  consulted ;  nor  shall  any  State  grant  commisnons 
to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or  reprisal,  except  it 
be  after  a  declaration  of  war  by  the  United  States  in  Congress  assembled, 
and  then  only  against  the  kingdom  or  state  and  the  subjects  thereof, 
against  which  war  has  been  so  declared,  and  under  such  regulationa  as 
shall  be  established  by  the  United  States  in  Congress  assembled,  unless 
such  State  be  infested  by  pirates,  in  which  case  vessels  of  war  may  be 
fitted  out  for  that  occasion,  and  kept  so  long  as  the  dai^;er  shall  coq- 
tinue,  or  until  the  United  States  in  Congress  assembled  shall  detenniiK 
otherwise. 

AirncLB  Vn.  When  land-forces  are  raised  by  any  State  for  tbe  com- 
mon defence,  all  officers  of  or  under  the  rank  of  colonel,  shall  be  ap- 
pointed by  the  Legislature  of  each  State  respectively  by  whwu  sudi 
forces  shall  be  raised,  or  in  such  manner  as  such  Stete  shall  direct,  and 
all  vacandes  shall  be  filled  up  by  the  Stete  which  first  made  the  ap- 
pointmenL 

Articxe  VIII.  All  charges  of  war,  and  all  other  expenses  that  sbati 
be  incurred  for  the  common  defence  or  general  welfare,  and  allowed 
by  the  United  States  in  Congress  assembled,  slial]  be  defrayed  out  al 
a  c(»nmon  treasury,  which  shall  be  supplied  by  the  several  States,  in 
proportion  to  the  value  of  all  land  within  each  Stete,  granted  to  or  sur- 
veyed {ae  any  person,  as  such  land  and  the  buildings  and  improvemente 
thereon  riiall  be  estimated  according  to  such  mode  as  the  United  States 
in  Congress  assembled,  shall  from  time  to  time  direct  and  appoint 

The  taxes  for  paying  that  proportion  shall  be  laid  and  levied  by  d>e 
authority  and  direction  of  the  Legislatures  of  the  several  Stetes  within 
the  time  agreed  upon  by  the  United  Stetes  in  Congress  assembled. 

As-ncLE  IX.  The  United  Stetes  in  Congress  assembled,  shall  have 
the  sole  and  exclusive  right  and  power  of  determining  on  peace  and  war, 
except  in  the  cases  mentioned  in  the  sixth  article  —  of  sending  and 
receiving  ambassadors  —  entering  into  treaties  and  alliances,  provided 
that  no  treaty  of  commerce  shall  be  made  wher^>y  tlie  legislative  power 
of  the  respective  States  shall  be  restrained  from  imposing  such  impoete 
and  duties  on  foreigners,  as  their  own  people  are  subjected  to,  or  Inxn 
prohibiting  the  exportetlon  or  importetion  of  any  species  of  goods  or 
oommoditiea  whatsoever  —  of  esteblishing  rules  for  decidii^  in  all 
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cases,  what  captures  oa  land  or  water  shall  be  legal,  and  in  what  manner     Appesdh 
prizes  taken  by  land  or  naval  forces  in  the  service  of  the  United  States  X 

shall  be  divided  or  appropriated  —  of  grsnting  letters  of  marque  and 
reprisal  in  times  of  peace — appointing  courts  for  the  trial  of  piracies  and 
felonies  committed  on  the  high  seas  and  establishing  courts  for  receiving 
and  determining  finally  appeals  in  all  cases  of  captures,  provided  that 
no  member  of  Coi^ress  shall  be  appointed  a  judge  of  any  of  the  said 
courts. 

The  United  States  in  Congress  assembled  shall  also  be  the  last  resort 
on  appeal  in  all  dilutes  and  differences  now  subeisttng  or  that  hereafter 
may  arise  between  two  or  more  States  conoeroing  boundary,  jurisdic- 
tion, or  any  other  cause  whatever;  which  authority  shatl  always  be 
exercised  in  the  manner  following.  Whenever  the  legislative  or  execu- 
tive authority  or  lawful  a%eat  of  any  State  in  controveray  with  another 
shall  present  a  petition  to  Coi^ress,  statii^  the  matter  tn  question  and 
praying  for  a  hearing,  notice  thereof  shall  be  ^ven  by  order  of  Congress 
to  the  legislative  or  executive  authority  of  the  other  State  in  contro- 
versy, and  a  day  assigned  for  the  appearance  of  the  parties  by  their 
lawful  agents,  who  shall  then  be  directed  to  appoint  by  joint  consent, 
commisooners  or  judges  to  constitute  a  court  for  hearing  and  determin- 
ing the  matter  in  question:  but  if  they  cannot  agree,  Congress  shall  name 
three  persons  out  of  each  of  the  United  States,  and  from  the  list  of  such 
persons  each  party  shall  alternately  strike  out  one,  the  petitioners  be- 
gtnnii^,  until  the  number  shall  be  reduced  to  thirteen;  and  from  that 
number  not  less  than  seven,  nor  more  than  nine  names  as  Congress  shall 
direct,  shall  in  the  presence  of  Congress  be  drawn  out  by  lot,  and  the 
persons  whose  names  shall  be  so  drawn  or  any  five  of  them,  shall  be 
commissioners  or  judges,  to  hear  and  finally  determine  the  controversy, 
so  always  as  a  major  part  of  the  judges  who  shall  hear  the  cause  shall 
agree  in  the  determination',  and  if  either  party  shall  neglect  to  attend 
at  the  day  appointed,  without  showii^c  reasons,  which  Congress  shall 
judge  suindent,  or  being  present  shall  refuse  to  strike,  the  Congress 
shall  proceed  to  nominate  three  persons  out  of  each  State,  and  the  Secre- 
tary of  Congress  shall  strike  in  behalf  of  such  party  absent  or  refusing; 
and  the  judgment  and  sentence  of  the  court  to  be  appointed,  in  the 
manner  before'prescribed,  shall  be  final  and  conclusive ;  and  if  any  of  the 
parties  shall  refuse  to  submit  to  the  authority  of  such  court,  or  to  appear 
or  defend  thdr  claim  or  cause,  the  court  shall  nevertheless  proceed  to 
pronounce  sentence,  or  judgment,  which  shall  in  like  manner  be  final 
and  dedatve,  the  judgment  or  sentence  and  other  proceedings  being  in 
either  case  transmitted  to  Congress,  and  lodged  among  the  acts  of  Con- 
gress for  the  security  of  the  parties  concerned :  provided  that  every  com- 
misoioner,  before  he  sits  in  judgment,  shall  take  an  oath  to  be  admbi- 
istsred  by  one  of  the  judges  of  the  supreme  or  superior  court  of  the  State 
where  the  cause  shall  be  tried,  "well  and  truly  to  hear  and  determine 
the  matter  in  question,  according  to  the  best  of  his  judgment,  without 
favour,  affection  or  hope  of  reward : ' '  provided  also  that  no  State  shall 
be  deprived  of  territory  for  the  benefit  of  the  United  States. 
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AU  controveides  concerning  the  private  right  of  aoil  rfaimiwl  uader 
ditTerent  grants  of  two  or  more  Slates,  whose  jurisdiction  as  they  may 
respect  such  lands,  and  the  States  which  paued  audi  graats  are  ad- 
justed, the  said  grants  or  either  of  them  being  at  the  same  time  daimed 
to  have  originated  antecedent  to  such  settlement  of  jurisdiction,  shall 
on  the  petition  of  either  party  to  the  Congress  of  the  United  Slates,  be 
finally  detennlned  aa  near  as  may  be  in  the  same  manner  as  is  before 
prescribed  for  dedding  disputes  respecting  territorial  jurisdiction  be- 
tween different  States. 

The  United  States  in  Congress  assembled  shall  also  have  die  sole  and 
exdusve  right  and  power  of  regulating  the  alloy  and  value  of  coin  stnidc 
by  their  own  authority,  or  by  that  of  the  respective  States  —  fixing  the 
standard  of  weights  and  measures  throughout  the  United  States  — 
regulating  the  trade  and  managing  all  alTaira  with  the  Indians,  not 
members  of  any  of  the  States,  provided  that  the  legislative  li^t  of  any 
State  within  its  own  limits  be  not  infringed  or  violated  —  estaUishing 
and  regulating  post-ofiices  from  otut  State  to  another,  thnn^ibout  aU 
tiie  United  States,  and  exacting  such  postage  on  the  papers  passing  thro' 
the  same  as  may  be  requidte  to  defray  the  expenses  of  the  said  office  — 
appointing  all  officers  of  the  land  forces,  in  the  service  of  the  United 
States,  excepting  regimental  officers  —  appnnting  all  the  officers  of  the 
naval  forces,  and  commissioning  all  officers  whatever  in  the  service  of 
the  United  States  —  mabing  rules  for  the  government  and  reguiatitm 
of  the  said  land  and  naval  forces,  and  directing  their  operations. 

The  United  States  in  Congress  assembled  shall  have  authority  to 
appoint  a  committee,  to  sit  In  the  recess  of  Congress,  to  be  denominated 
"a  Committee  of  the  States,"  and  to  consist  of  one  ddegate  from  each 
State;  and  to  appoint  such  oth«-  committees  and  dvil  officers  as  may 
be  necessary  for  managing  the  general  affairs  of  the  United  States  under 
thdr  direction  —  to  appoint  one  of  their  tuimber  to  preside,  provided 
that  no  person  be  allowed  to  serve  in  the  ofHice  of  president  more  than 
one  year  In  any  term  of  three  years;  to  ascntain  the  necessary  sums  of 
money  to  be  raised  for  the  service  of  the  United  States,  and  to  appropri- 
ate and  apply  the  same  for  defraying  the  public  expenses  —  to  bcMTOW 
money,  or  emit  bills  on  the  credit  of  the  United  States,  trananittir^ 
every  half  year  to  the  respective  States  an  account  of  the  sums  of  money 
so  borrowed  or  emitted  —  to  build  and  equip  a  navy  —  to  agree  upon 
the  number  of  land  forces,  and  to  make  requisitionB  from  eadi  State  fw 
its  quota,  in  proportion  to  the  number  of  white  inhabitants  in  soch 
State;  which  requisition  shall  be  binding,  and  thereuport  the  Lqjatature 
of  eadi  State  shall  appoint  the  regimental  officers,  raise  the  men  and 
doath,  arm  and  equip  them  in  a  soldier  like  manner,  at  tiie  expense  of 
the  United  States;  ajid  the  ofBcers  and  men  so  doatbed,  anned  and 
equipped  shall  march  to  the  place  appc^ted,  and  within  the  time  agreed 
on  by  tite  United  States  in  Congren  assemUed :  but  if  the  United  Stales 
in  0>ngr«sa  assembled  shall,  on  cmuidenition  of  circumstances  judge 
proper  that  any  State  should  not  raise  men,  or  should  raise  a  snallcf 
number  than  its  quote,  and  that  any  other  State  should  raise  a  greater 
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nmnlier  of  men  thfto  the  quota  thereof,  such  ettra  number  shall  be 
raised,  officered,  cloathed,  armed  and  equipped  in  the  same  manner  as 
the  quota  of  such  State,  unless  the  l((ialature  of  such  State  shall  judge 
that  such  extra  number  cannot  be  safely  spared  out  of  the  same,  in 
which  case  they  shall  raise,  officer,  doath,  arm  and  equip  as  many  of  such 
extra  number  as  they  judge  can  be  safdy  qwred.  And  the  officers  and 
men  so  doatbed,  armed  and  equipped,  shall  march  to  the  idaoe  ap- 
pointed, and  within  the  time  forced  on  by  the  United  States  in  Congress 
aasemUed. 

The  United  States  In  Congress  assembled  ^lall  never  ei^age  in  a  war, 
nor  grant  letters  <d  marque  and  reprisal  in  time  of  peace,  nor  enter  into 
any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the  value  thereof, 
nor  ascertain  the  sums  and  expenses  necessary  for  the  defence  and  wel- 
fare of  the  United  States,  or  any  of  them,  nor  emit  Ulls,  nor  borrow 
money  on  the  credit  of  the  United  States,  asx  appropriate  money,  nor 
agree  upon  the  number  cA  vessels  of  war,  to  be  built  or  purchased,  or  the 
number  of  land  or  sea  forces  to  be  raised,  aot  appoint  a  commander  in 
chief  of  the  army  or  navy,  unless  nine  States  assent  to  the  same:  nor 
shall  a  question  on  any  other  point,  except  for  adjourning  fr<»n  day  to 
day,  be  determined,  unless  by  the  votes  trf  a  majority  of  the  United 
States  in  Cot^reas  assembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn  to  any 
time  widiinihe  year,  and  to  any  place  within  the  United  States,  BO  that 
no  period  of  adjournment  be  for  a  longer  duration  than  the  space  of 
ax  months,  and^shall  publish  the  journal  of  their  proceedii^  monthly, 
except  such  parts  thereof  relating  to  treaties,  alliances  or  military  opera- 
tions, asin  their  judgment  require  secresy;  and  the  yeaa  and  nays  of  the 
delegates  of  each  State  on  any  question  shall  be  entered  on  the  journal, 
when  it  is  desired  by  any  delegate;  and  the  ddegates  of  a  State,  or  any 
of  them,  at  his  or  thdr  request  shall  be  furnished  with  a  transcript  of  the 
said  journal,  except  sudi  parts  as  are  above  excepted,  to  lay  before  the 
l^^alatures  of  the  several  States. 

Abticlb  X.  The  committee  of  the  States,  or  any  nine  of  them,  shall 
be  authorized  to  execute,  in  the  recess  of  Congress,  such  of  the  powers 
of  Congress  as  the  United  States  in  Congress  anembled,  by  the  consent 
of  nine  States,  shall  from  time  to  time  think  expedient  to  vest  them 
with;  provided  that  no  power  be  delegated  to  the  said  committee,  for 
the  exerdse  of  which,  by  the  articles  of  confederation,  the  voice  of  nine 
States  in  the  Congress  of  the  United  States  assembled  is  requisite. 

AancLB  XI.  Canada  acceding  to  tiiia  confederation,  and  joining  in 
the  measures  of  the  United  States,  shall  be  admitted  into,  and  entitled 
to  all  the  advantages  of  this  Union:  but  no  other  colony  shall  be 
adibitted  Into  the  same,  unless  such  admission  be  agreed  to  by  nine 
States. 

AsncLB  XII.  AH  tnlb  of  credit  emitted,  monies  borrowed  and  debts 
contracted  by,  or  under  the  authwity  of  Congress,  before  the  assem- 
bling of  the  United  States,  m  pursuance  of  the  present  confederation, 
shall  be  deemed  and  considered  as  a  charge  against  the  United  States, 
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Appendix     fw  payment  and  satisfaction  whereof  the  said  United  States,  and  the 
X  public  faith  are  hereby  solemnly  pledged. 

AxticlbXIII.  Every  State  ^ail  abide  by  the  detenninations  of  tfae 
United  States  in  Congress  assembled,  on  all  queationa  whidi  by  this 
confederation  are  submitted  to  them.  And  the  articles  of  this  confeder- 
ation shall  be  inviolably  observed  by  every  State,  and  the  Union  shall 
be  perpetual;  nor  shall  any  alteration  at  any  time  hereafter  be  made 
in  any  of  tfaem ;  unless  such  alteration  be  agreed  to  m  a  Congreas  of  the 
United  States,  and  be  afterwards  confirmed  by  the^Legislatures  of  every 
State. 

And  whereas  it  has  pleased  the  Great  Governor  of  the  worid  to  in- 
dine  the  hearts  of  the  Legislatures  we  respectively  represent  in  C(»- 
gress,  to  approve  of,  and  to  authorize  us  to  ratify  the  said  artides  erf 
confederation  and  perpetual  union.  Know  ye  that  we  the  undeniKned 
delegates,  by  virtue  of  the  power  and  authority  to  us  given  for  that  pur- 
pose, do  by  these  presents,  in  the  name  and  in  behalf  of  our  respective 
constituents,  fully  and  entirely  ratify  and  confirm  each  and  every  of  the 
said  artides  of  confederation  and  perpetual  union,  and  all  and  singular 
the  matters  and  thit^  therein  contuned:  and  we  do  furtiier  solemnly 
plight  and  engage  the  faith  of  our  respective  constituents,  that  they 
^lall  abide  by  the  determinations  of  the  United  States  in  Congreas 
assembled,  on  all  questions,  which  by  the  said  confederation  are  sub- 
mitted to  them.  And  that  the  articles  thereof  shall  be  inviolably  ob- 
served by  the  States  we  respectively  represent,  and  that  the  Union 
shall  be  perpetual. 

In  witness  whereof  we  have  hereunto  set  our  hands  tn  Congreas.  Done 
at  Philadelphia  in  the  State  of  Pennsylvania  the  ninth  day  of  July 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy- 
eight,  and  in  the  third  year  of  the  independence  of  America.* 

On  the  part  Sf  heholS  of  the  State  of  New  Hampshire. 
JosiAH  Bastlett,  John  Wsntworth,  June., 

August  8th,  1778. 

On  the  part  and  behalf  of  the  Stale  of  Massachusetts  Bay. 
John  Hancock,  Fsakos  Dana, 

Samdsl  Adaus,  Jaubs  Lovbll, 

Elbsidgb  Gerrt,  Saudbl  H<»,tbn. 

On  the  part  and  behalf  of  the  Slate  of  Rhode  Island  and  Pnmdence 
Plantations. 
Wiluau  Ellest,  John  Coiuns. 

Henkt  Marchant, 

'  From  the  circumBtance  of  dde-      their  names  as  they  happened  to  be 
gates  from  tbe  same  State  having      present  in  CongrcM,  after  they  bad 
ngned  the  Articles  of  Confederation      been  authorized  by  their  conititu- 
at  different  times,  as  appears  by  the      eots. 
dates,  it  is  probable  they  affixed 
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On  the  part  and  behalf  of  Ike  Slate  of  Qmneaiaa.  Atpsmdiz 

Roger  ^bxman,  Titus  Hosubr, 

Sahuel  Hdntingiom,  Ahdbbw  Adahs. 

ouvbe  wolcott, 

On  Ike  par$  and  bOialf  of  the  SlaU  of  Nea  York. 

JaS.   EhlANB,  Wh.    DtlEB, 

Fka.  Lewis,  Gouv.  Morbis. 

On  the  part  and  in  behalf  of  the  Slate  of  Nem  Jersey,  Nopr.  26, 177S, 
Jmo.  Witheksfooh,  Nathl.  Scuddek. 

On  the  pari  and  behalf  of  Ike  Stale  of  Penntyknnia. 
ROBT.  Morris,  Wiluah  Clingan, 

Daniel  RoBEROEAn,  Joseph  Rbbd,  23d  July,  1778. 

JoNA.  Bataxd  Shttb, 

On  the  part  Sf  behalf  of  the  State  of  Delaware. 
Tho.  M'Kban,  Feby.  12, 1779.        Nicholas  Van  Dyes.'  , 
John  Dickinson,  May  5th,  1779. 

On  Ike  part  and  bekalf  of  ike  State  of  Maryland. 
John  Hanson,  March  i,  1781.        Daniel  Carkoll,  Mar.  i,  1781. 

On  the  part  and  behalf  of  Ike  Stale  of  Virginia. 
Richard  Heney  Lee,  Jno.  Hasvib, 

John  Banister,  Francis  Lightfoot  Lbs. 

TaauAS  Adaus, 

On  the  pari  and  bekalf  of  tiu  State  of  No.  CaroUna. 
John  Pbnn,  July  aigt,  1778.  Jho.  Williaus. 

Corns.  Harnbtt, 

On  Ae  part  Sf  bekalf  of  ike  Stale  of  South  Carolina, 
Henst  Ladsbns,  Richd.  Hutsok, 

WnuAU  Hbnst  Drattqk,  Thos.  Heywasd,  Junr. 

Jho.  Matthews, 

On  tiie  part  Sr  behalf  of  the  State  of  Georgia. 
Jno.  Walton,  34th  July,  1778.       Edwd.  Lahgwortht. 
Eowix  Tblfaix, 
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XI 

THE  EPOCH-MAKING  TRACT  OF  PELATIAH  WEB- 
STER.  OF  FEBRUARY  i6,  1783,  IN  WHICH  IS  EM- 
BODIED THE  FIRST  DRAFT  OF  THE  EXISTING 
CONSTITUTION  OF  THE  UNITED  STATES 

I.  The  supreme  authority  of  any  State  roust  have  power  enough  to 
effect  the  ends  of  its  i^^iouitment,  otherwise  these  ends  cannot  be 
answered,  and  eETectually  secured;  at  best  they  an  precarious.  But 
at  the  same  time, 

II.  The  supreme  authority  ought  to  be  so  limited  and  checked, 
if  possible,  aa  to  prevent  the  abuse  of  power,  or  the  eacerdse  of  powers 
that  are  not  necessary  to  the  ends  of  its  appointment,  but  huiliul  and 
(^jpressive  to  the  subject;  but  to  limit  a  supreme  authority  so  far  as  to 
riiminiiiti  ifa  diKiuty,  or  lessen  its  power  of  doing  good,  would  be  to  de- 
stroy or  at  least  to  corrupt  it,  and  render  it  in^ectual  to  its  ends. 

III.  A  number  of  sov^ngn  Sta.tes  unidi^  into  one  Conunonwealth, 
snd  appointing  a  supreme  power  to  manage  the  affairs  of  the  Union, 
do  necessarily  and  unavoidably  part  with  and  transfer  over  to  such  su- 
preme power,  80  mudi  of  their  own  sovereignty  as  is  necessary  to  render 
the  ends  of  the  union  effectual,  othermse  their  confederation  will  be  an 
union  without  bands  of  unioo,  like  a  cask  without  ho(^»8,  that  may 
and  i^xibably  will  fall  to  pieces,  as  soon  as  it  is  put  to  any  exercise 
which  requires  strength. 

In  like  manner,  every  member  of  ciiil  society  parts  with  many  of  his 
natural  rights,  that  he  may  enjoy  the  rest  in  greater  security  under  the 
protection  of  society. 

The  Union  of  the  Tfairteen  States  of  America  is  of  mighty  conse- 
quence to  the  security,  sovereignty,  and  even  liberty  of  each  of  them, 
and  of  all  the  individuals  who  compose  tiiem ;  united  under  a  natural, 
well  adjusted,  and  effectual  Constitution,  they  an  a  strong,  rich,  grow- 
ing power,  with  great  resources  and  means  of  defence,  which  no  foreign 
power  will  easily  attempt  to  invade  or  insult;  they  may  easily  command 
respect. 

As  th^r  exports  are  mosdy  nther  raw  materials  w  provisions,  and 
their  imports  mostly  finished  goods,  their  trade  becomes  a  ca[Mtal  ob- 
ject with  every  manufacturing  nation  of  Europe,  and  all  the  southern 
cdonies  of  America ;  their  friendship  and  trade  will  of  coiu-se  be  courted, 
and  each  power  in  amity  with  them  will  contribute  to  thdr  security. 

Tbdr  union  is  of  great  moment  in  another  respect:  they  thereby  form 
a  superintending  power  amcng  themsdves,  dkat  can  moderate  and 
tenninate  diqiutes  that  may  arise  between  different  States,  reatrfdo 
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intestine  viotence,  and  prevent  any  recourse  to  the  dreadful  deddoa 
of  the  sword. 

I  do  not  mean  here  to  go  Into  a  detail  of  all  the  advantages  of  our 
union;  they  <Mtx  themsdves  on  every  view,  and  are  important  enough 
to  eng^e  every  honest,  prudent  mind,  to  secure  and  establish  that 
umon  by  every  poasible  method,  that  we  may  enjoy  the  full  benefit 
of  it,  and  be  rendered  happy  and  safe  under  die  protection  it  affords. 

This  union,  however  important,  cannot  be  supported  without  a  Con- 
stitution founded  on  principles  of  natural  truth,  fitness,  and  utility.  If 
there  is  one  article  wrong  in  such  Constitution,  it  will  discover  itself  in 
practice,  by  its  baleful  operation,  and  destroy  or  at  least  injure  the  union. 

Many  nations  have  been  ruined  by  the  errors  of  their  political  con- 
stitution. Such  errors  first  introduce  wrongs  and  injuries,  which  soon 
breed  discontents,  whidi  gradually  work  up  into  mortal  hatred  and  re- 
sentments; hence  inveterate  parties  are  formed,  which  of  course  make 
the  whole  community  a  house  divided  against  itself,  which  aoon  falls 
either  a  prey  to  some  enemies  without,  who  watch  to  devour  them, 
or  else  crumUe  into  tbdr  or^oal  constituent  parts,  and  lose  all  re- 
spectability, strength  and  security. 

It  is  aa  physically  impossible  to  secure  to  dvil  society,  good  cement 
of  union,  diu^don,  and  security  without  a  Constttutton  founded  on 
principles  of  natural  fitness  and  right,  as  to  raise  timbers  into  a  strong, 
compact  building,  which  have  not  been  framed  upon  true  geometric 
fsrindples;  for  if  you  cut  one  beam  a  foot  too  long  or  too  short,  not  all 
the  authority  and  all  the  force  of  all  the  carpenters  can  ever  get  it  into 
Its  place,  and  make  it  fit  with  proper  sjmunetry  there. 

As  the  fate  then  of  all  governments  depends  much  upon  their  ptdit- 
ical  constitutions,  they  become  an  object  of  mighty  moment  to  the 
happiness  and  well-being  of  society;  and  as  the  framing  ot  audi  a 
Constitution  requires  great  knowled^  of  the  rights  of  men  and  so- 
cieties, as  well  as  of  the  intnesta,  circumstances,  and  even  prejudices 
of  the  several  parts  of  the  community  or  commonwealth,  for  irtiidi  it 
is  intended ;  it  becomes  a  very  complex  subject,  and  of  course  requires 
great  steadiness  and  comprehennon  of  thought,  as  well  as  great  know- 
ledge of  men  and  things,  to  do  it  properly.  1  shall,  however,  attempt 
H  with  my  best  abilities,  and  hope  from  the  candor  of  the  public  to  es- 
cape censure,  if  I  cannot  merit  praise. 

I  b^^  with  my  first  and  great  principle,  viz. :  That  the  Constitu- 
tion must  vest  powers  in  every  department  sufficient  to  secure  and  make 
effectual  the  ends  of  it.  The  supreme  authority  must  have  the  pown 
of  making  war  and  peace  —  of  appointing  armies  and  navies  —  of  ap- 
pointing officers  both  civil  and  military  —  of  making  contracts  —  of 
emittii^,  coining,  and  borrowing  money  —  of  regulating  trade  — 
of  making  treaties  mtfa  foreign  powers  —  of  establishing  post-offices 
— and  in  short  of  doing  everything  which  the  wdl-beii^  of  the  Com- 
monwealth may  require,  and  which  ts  not  compatible  to  any  particu-  \ 
lar  State,  all  of  which  require  money,  and  cannot  possiUy  be  made  i 
effectual  without  it. 
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They  must  therefore  of  necesuty  be  vested  with  power  of  taxation. 
I  know  this  is  a  most  important  aaA  wdghty  truth,  a  dreadful  en^ne 
of  oppresnon,  tyranny,  and  injury,  when  ill  used;  yet,  from  the  neces- 
sity of  the  case  it  must  be  admitted. 

For  to  give  a  supreme  authority  a  power  of  maldng  contracts,  without 
any  power  of  payment  —  of  appcnnting  officers  dvil  and  military, 
without  money  to  pay  tliem  — a  power  to  build  ships,  without  any 
money  to  do  it  with  —  a  power  <rf  emitting  money,  without  any  power 
to  redeem  it  -^  or  of  borrowing  money,  without  any  power  to  make 
payment,  etc,  etc.  —  such  soledsms  in  government  are  to  nugatory 
and  absurd  that  I  really  think  to  offer  further  argument  on  the  subject 
would  be  to  insult  the  understanding  of  my  readers. 

To  make  all  these  payments  dependent  on  the  votes  of  thirteen  pop- 
ular assemblies,  who  wfll  undertake  to  judge  of  the  propriety  of  every 
contract  and  every  occasion  of  money,  and  gnmt  (x  withhold  supplies, 
according  to  their  opinion,  whilst  at  the  same  time  the  operations  of 
the  whcJe  may  be  stopped  by  the  vote  of  a  single  one  of  them,  is  ab- 
surd :  for  this  renders  all  supplies  so  precarious  and  the  public  credit 
so  eztremdy  uncertain,  aa  must  in  its  nature  render  all  ^orts  in  war, 
and  all  regular  administration  in  peace,  utterly  impracticable,  aa  well 
as  most  pointedly  ridiculous.  Is  there  a  man  to  be  found  who  would 
lend  money,  or  render  personal  services,  or  make  contracts  on  such 
precarious  security?  Of  this  we  have  a  proof  of  fact,  the  strongest  of  all 
proofs,  a  fatal  experience,  the  surest  tho'  severest  of  all  demonstration, 
which  renders  all  other  proof  or  argument  on  this  subject  quite  un- 
necessary. 

The  present  broken  state  of  our  finances  —  public  debts  and  bank- 
ruptcies—  enormous  and  ridiculous  depreciation  of  public  securities 
—  with  the  total  armihilation  of  our  puUic  credit  —  prove  beyond  all 
contradiction  the  vanity  of  all  recourse  to  the  particular  Assemblies  of 
the  States.  The  recent  instance  of  the  duty  of  5  per  cent  on  imported 
goods,  struck  dead,  and  the  bankruptcies  which  ensued  on  the  single 
vote  of  Rhode  Island,  affords  another  proof  of  what  it  is  certain  may 
be  done  again  in  like  circumstances. 

I  have  another  reason  why  a  power  of  taxation  or  of  raising  money, 
ought  to  be  vested  in  the  supreme  authority  of  our  commonwealth, 
viz. :  the  monies  necessary  for  the  public  ought  to  be  raised  by  a  duty 
imposed  on  imported  goods,  not  a  bare  5  per  cent  or  any  other  per  cent 
on  all  imported  goods  indiscriminately,  but  a  duty  much  heavier  on 
all  srddes  of  luxury  or  mere  ornament,  and  which  are  consumed  prin- 
dpally  by  the  rich  or  prodigal  part  of  the  community,  such  as  silks  of  all 
aorta,  mudins,  cambricka,  lawns,  superfine  doths,  spirits,  wines, etc., etc. 

Such  an  impost  would  ease  the  husbandman,  the  mechanic,  and  the 
poor;  would  have  all  the  practical  effects  of  a  sumptuary  law;  would 
mend  the  economy,  and  increase  the  industry  of  the  community; 
would  be  collected  without  the  shocking  drcumstances  of  collectors 
and  their  warrants;  and  make  the  quantity  of  tax  paid  always  depend 
on  the  choice  of  the  persou  who  pays  it. 
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AppKMfiix  This  tax  can  be  Uid  by  the  Bupreme  authority  much  more  oonven- 
XI  ientJy  than  by  the  particular  AsBemblies,  and  would  in  no  case  be  sub- 

ject to  their  appeals  or  modilicatioas  and,  of  courae,  die  public  credit 
would  never  be  dependent  on,  or  liable  to  baokniptcy  by  the  humots 
of  any  particular  Assembly.  In  an  Essay  on  Finance,  which  I  design 
soon  to  offer  to  the  public,  this  subject  will  be  treated  more  fully. 
(See  my  Sixth  Essay  on  Free  Trade  and  Finance,  p.  239,) 

The  delegates  which  are  to  form  that  august  body,  whicb  are  to 
hold  and  exerdse  the  supreme  authority,  oug^t  to  be  appointed  by 
the  States  in  any  manner  they  please;  in  which  they  should  not  be 
limited  by  any  restrictionsi  their  own  dignity  and  the  weight  they 
will  hold  in  the  great  public  coundls,  will  always  depend  on  the  abil- 
ities of  the  persons  they  appoint  to  represent  them  there;  and  if  they 
are  wise  enough  to  choose  men  of  sufficient  abilities  and  respectable 
characters,  men  of  sound  sense,  extensive  kncnriet^,  gravity  and  in- 
tegrity, they  will  reap  the  honor  and  advantage  of  such  wisdom. 

But  if  they  are  fools  enough  to  appoint  men  of  trifling  or  vile  char- 
acters, of  mean  abilities,  faulty  morals,  or  despicable  igncwance,  they 
must  reap  die  fruits  of  such  ffdiy,  and  content  themselves  to  have  no 
weight,  d^tnity,  or  esteem  in  the  public  councils;  and  what  is  more  M 
be  lamented  by  the  Commonwealth,  to  do  no  good  there. 

I  have  no  (Ejection  to  the  States  etecdng  and  recalling  their  dele- 
gates as  often  as  they  please,  but  think  it  hard  and  very  injurious  both 
to  them  and  the  Commonwealth  that  they  should  be  obl^ed  to  discon- 
tinue them  after  three  years'  service,  if  they  find  them  on  that  trial 
to  be  men  of  sufficient  integrity  and  abilities;  a  man  of  that  experience 
is  certainly  much  more  qualified  to  serve  in  the  place  than  a  new  mem- 
ber of  equal  good  character  can  be;  Kxpiaienct  makes  perfect  in  every 
Idnd  of  business  —  old,  experienced  statesmen  of  tried  and  approved 
integrity  and  abilities  are  a  great  blearing  to  a  State  —  they  acquire 
great  authority  and  esteem  aa  wdl  as  wisdom,  and  very  much  contribute 
to  keep  the  system  of  government  in  good  and  salutary  order;  and  tiiis 
furnishes  the  strongest  reason  why  they  should  be  ccHitinued  in  tbe  serv- 
ice, on  Plato's  great  maxim  that "  the  man  best  qualified  to  serve,  oug^t 
to  be  appointed." 

I  am  sorry  to  see  a  contrary  maxim  adopted  in  our  American  coun- 
sels; to  make  the  highest  reason  that  can  be  ^ven  for  continuing  a  man 
in  the  public  administration,  assigned  as  a  constitutional  and  ^isolute 
reason  for  turning  him  out,  aeema  to  me  to  be  a  sdedsm  of  a  piece  widi 
many  other  reforms,  by  which  we  set  out  to  surprise  tlie  wtxid  with  our 
wisdom. 

If  we  should  adopt  this  maxim  in  the  common  affairs  of  life,  it  would 
be  found  inconvenient,  e.  g.,  if  we  should  make  it  a  part  of  our  Ccmsd- 
tution,  that  a  man  who  has  served  a  three  years'  apprenticeship  to  the 
trade  .of  a  tailor  or  shoemaker  should  be  ob%ed  to  discontinue  that 
bustoees  {or  the  three  auccesnve  years,  I  am  of  oixnion  the  country 
would  soon  be  cleared  of  good  shoemakers  and  tailors.  Men  are  no 
more  bora  statesmen  than  shoemakers  or  tailors.  Experience  is  equally 
y  to  perfecticm  in  both. 
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It  aegsBB  to  me  that  a  man's  inducement  to  qualify  himself  for  a  pub-     Apfbndix 
Kc  employment  and  make  himself  master  of  it  must  be  much  discour-  XI 

aged  by  this  consideration,  that  let  him  take  whatever  pains  to  qualify 
himself  in  the  best  manner  he  must  be  shortly  turned  out,  and,  Ot 
courae,  it  would  be  of  more  consequence  to  him  to  turn  his  attention 
to  some  other  business  which  he  might  adopt  when  his  present  ap[>oint- 
ment  should  expire ;  and  by  this  means  the  Commonw^th  is  in  danger 
of  loong  the  zeal,  industry  and  shining  abilities  as  well  as  services  of 
their  most  accomplished  and  valuable  men. 

I  hear  that  the  State  of  Georgia  has  improved  on  this  blessed  prin- 
ciple and  limited  the  continuance  of  their  governors  to  one  year;  the 
consequence  is,  they  have  already  the  ghosts  of  departed  govenuHv 
stalkii^  about  in  every  part  of  their  State  and  growing  more  plenty 
every  year;  and  as  the  price  of  everything  is  reduced  by  its  plenty  I  can 
suppose  governors  will  soon  be  very  tow  there. 

This  doctrine  of  rotation  was  first  proposed  by  some  qirightly 
geniusee  of  brilliant  politics  with  this  cogent  reason :  that  by  introduc- 
ing a  rotation  in  the  public  offices  we  should  have  a  great  number  of 
men  trained  up  to  public  service,  but  it  appears  to  me  that  it  will  be 
more  likely  to  produce  many  jacks  at  all  trades,  but  good  at  none. 

I  think  that  frequent  elections  are  a  sufficient  security  against  the 
continuance  of  men  in  public  office  whose  conduct  is  not  approved, 
and  there  can  be  no  reason  for  exdudii^  thoae  whose  conduct  is  ap- 
proved, and  who  are  allowed  to  be  better  qualified  than  any  men  who 
can  be  found  to  supply  their  [daces. 

Anotlier  great  object  of  government  is  the  appcvtionment  of  burdens 
and  benefits ;  for  if  a  greater  quota  of  burdens  or  a  leas  quota  of  benefits 
than  is  just  and  right  be  allotted  to  any  State,  this  ill  apportionment 
will  be  an  everlasting  source  of  uneasiness  and  discontent.  In  the  first 
case,  the  overburdened  State  .will  complain;  in  the  last  case,  all  the 
States  whose  quota  of  benefit  is  underrated  will  be  uneasy ;  and  this  is 
a  case  of  such  delicacy  that  it  cannot  be  safely  trusted  to  the  arbitrary 
opinion  or  judgment  of  any  body  of  men  however  august. 

Some  natoral  principles  of  confessed  equity,  and  which  can  be  reduced 
to  a  certainty,  ought,  if  posuble,  to  be  found  and  adopted;  for  it  is  of 
the  highest  moment  to  the  Commonwealth  to  obviate  and,  if  posnble, 
wholly  to  take  away  such  a  fruitful  and  common  source  of  infinite  dis- 
pntes  as  that  of  apportionment  of  quotas  has  ever  proved  in  all  States 
of  the  earth. 

The  value  of  lands  may  be  a  good  rule,  but  the  aacertainment  of  that 
value  is  impracticable.  No  assessment  can  be  made  which  will  not  be 
liable  to  exception  and  debate.  To  adopt  a  good  rule  in  anything  which 
is  impracticable  b  absurd,  for  it  is  physically  impossible  that  anything 
should  be  good  tor  practice  which  cannot  be  practised  at  all;  but  if 
the  value  of  lands  was  capable  of  certain  assessment,  yet  to  adopt  that 
value  as  a  rule  of  apportionment  of  quotas  and  at  the  same  time  to 
except  from  valuation  large  tracts  of  sundry  States  of  immense  value, 
whidi  have  all  been  defended  by  the  joint  arms  of  the  whole  Empire,  and 
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for  the  defence  of  which  no  additional  quota  of  supply  is  to  be  demanded 
of  those  States  to  whom  such  lands  are  Eccured  by  audi  joint  efforts 
of  the  States,  is  in  its  nature  unreasonable,  and  will  open  a  door  for  great 
complaint. 

It  is  plain  without  argument  that  such  States  ought  either  to  make 
grants  to  the  Commonwealth  of  such  tracts  of  defended  territory  or  sell 
as  much  of  them  as  will  pay  their  proper  quota  of  defence,  and  pay  such 
sums  into  the  public  treasury.  And  this  ought  to  be  done,  let  irtiat  rule 
of  quota  soever  be  adopted  with  respect  to  the  cultivated  part  of  the 
United  Stales,  for  no  proposition  of  natural  right  and  justice  can  be 
plainer  than  this,  that  every  part  of  valuable  property  which  is  de- 
fended, ought  to  contribute  its  quota  of  supply  for  that  defence. 

If  then  the  value  of  cultivated  lands  is  found  to  be  an  impracticable 
rule  of  apportionment  of  quotas  we  have  to  seelc  for  some  other,  equally 
just  and  less  exceptionable. 

It  appears  to  me  that  the  number  of  living  souls  or  human  peraons  of 
whatever  age,  sex  or  condition  will  afford  us  a  rule  or  measure  of  ^>por- 
tionment  which  will  forever  increase  and  decrease  with  the  real  wi^th 
of  the  States,  and  will,  of  course,  be  a  perpetual  rule,  not  capable  of  cor- 
ruption by  any  drcumstances  ol  future  time,  which  is  of  vast  considera- 
tion in  forming  a  constitution  which  is  designed  for  perpetual  duration, 
and  which  will  in  its  nature  be  as  just  as  to  the  inhabited  parts  of  eadi 
State  as  that  of  the  value  of  lands  or  any  other  that  has  or  can  be  men- 
Land  takes  its  value  not  merely  from  the  goodness  of  its  sni,  but  from 
innumerable  other  relative  advantages,  among  which  the  populatioa  of 
the  country  may  be  considered  as  prindpal ;  as  lands  in  a  full  settled 
country  will  always  (caleris  paribus)  bring  more  than  lands  m  thin 
settlements.  On  this  prindple,  when  the  inhabitants  of  Russia,  Poland, 
etc.,  sell  real  estates,  they  do  not  value  them  as  we  do  by  the  number  of 
acres,  but  by  the  number  of  people  who  live  on  them. 

Where  any  piece  of  land  has  many  advantages  many  peo[^  wilt 
crowd  there  to  obtain  them,  which  will  create  many  competitors  for  the 
purchase  of  it,  which  will,  of  course,  raise  the  price.  Where  there  are 
fewer  advantages  there  will  be  fewer  competitors  and,  of  course,  a  less 
price;  and  these  two  things  will  forever  be  proportionate  to  each  odter, 
and,  of  course,  the  one  will  always  be  a  sure  index  of  the  other. 

The  only  considerable  objection  I  have  ever  heard  to  this  is  that  the 
quality  of  inhabitants  differs  in  the  different  States,  and  it  is  not  reason- 
able that  the  black  slaves  in  the  Southern  States  should  be  estimated 
onaparwith  the  whitefreemen  in  theNorthem  States.  Toducussthia 
question  fairly,  I  think  it  will  be  just  to  estimate  the  neat  value  of  the 
labor  of  both,  and  if  it  shall  appear  that  the  labor  of  the  black  person 
produces  as  much  neat  wealth  to  the  Southern  State  as  the  labor  of  the 
white  person  does  to  the  Northern  State,  I  think  it  will  follow  fdainly, 
that  they  are  equally  useful  inhabitants  in  pcant  of  wealth,  and  there- 
fore in  the  case  before  us  should  be  estimated  alike. 

And  if  the  amazing  profits  which  the  Southern  planters  boast  of 
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recetving  from  the  labor  of  thdr  slaves  on  their  plantations  are  real,  the     Apfensix 
Southern  people  have  greatly  the  advantage  in  thia  kind  of  eetimadon,  XI 

and  as  this  objection  cranes  prindpally  from  the  southward,  I  should 
suppose  that  the  gentlemen  from  that  part  would  Uuab  to  urge  it  any 
farther. 

That  the  supreme  authority  should  be  vested  with  powers  to  tennin- 
ate  and  finally  dedde  controversies  arising  between  different  States, 
I  take  it,  will  be  universally  admitted,  but  I  humbly  apprehend  that  an 
appeal  from  the  first  instance  of  trial  ought  to  be  admitted  in  causes  of 
great  moment,  on  the  same  reasons  that  such  appeals  are  admitted  in 
all  the  States  of  Europe.  ItiswellknowntoallmenversedincouitBthat 
the  first  hearing  of  a  cause  rather  gives  an  opening  to  that  evidence  and 
reason  which  ought  to  decide  it,  than  such  a  full  examination  and  tbOT- 
ough  discussion,  as  should  always  precede  a  final  judgment  in  causes  of 
national  consequence.  A  detail  of  reasons  m^t  be  added,  which  I  deem 
it  unnecessary  to  enlarge  on  here. 

The  supreme  authority  ought  to  have  a  power  of  peace  and  war,  and 
forming  treaties  and  alliances  with  all  foreign  powers;  which  implies  a 
necesdty  of  their  also  having  suffident  powers  to  enforce  the  obedience 
of  all  subjects  of  the  United  States  to  such  treaties  and  alliances;  with 
{nil  powers  to  unite  the  force  of  the  States;  and  direct  its  operations  in 
war;  and  to  punish  all  transgressors  in  all  theae  respects;  otherwise,  by 
the  imprudence  of  a  few  the  whole  Commonwealth  may  be  embroiled 
with  foreign  powers,  and  the  operations  of  war  may  be  rendered  useless 
or  fail  much  of  thdr  due  effect. 

All  these  I  conceive  will  be  eanly  granted,  especially  the  latter,  as 
the  power  of  Congress  to  appoint  and  direct  die  army  and  navy  in 
war,  with  all  departments  thereto  belonpng,  and  punishing  delinquents 
in  them  all  is  already  admitted  into  practice  in  the  course  of  the  pre- 
sent unhappy  war  in  which  we  have  been  long  engaged. 

11.  But  now  the  great  and  most  difficult  part  of  this  weighty  subject 
renins  to  be  considered,  viz.,  how  these  supreme  powers  are  to  be  con- 
stituted in  such  manner  that  they  may  be  able  to  exercise  with  full  force 
and  effect  the  vast  authtnities  committed  to  them  for  the  good  and  well- 
being  of  the  United  States,  and  yet  be  so  checked  and  restrained  from 
exercising  them  to  the  Injury  and  ruin  of  the  States  that  we  may  with 
safety  trust  them  with  a  commission  of  such  vast  magnitude  —  and  may 
Almighty  Wisdom  direct  my  pen  in  this  arduous  discussion. 

I.  The  men  who  compose  this  important  council  must  be  delegated 
from  all  the  States,  and,  of  course,  the  hope  of  approbation  and  con- 
tinuance of  honc»^  will  naturally  stimulate  them  to  act  rightly  and  to 
please.  The  dread  of  censure  and  disgrace  will  naturally  operate  as  a 
check  to  restrain  them  from  improper  behavior;  but,  however  natural 
and  forcible  these  motives  may  be,  we  find  by  sad  experience  they  are 
not  always  strong  enough  to  produce  the  effects  we  expect  and  wish  from 
them. 

It  is  to  be  wished  that  none  m^t  be  ^>pointed  that  were  not  fit  and 
adequate  b>  this  weighty  bunness;  but  a  little  knowledge  of  human 
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nature  and  a  little  acquaintance  witb  the  politica]  history  of  manldod 
will  BOon  teach  ua  that  this  is  not  to  be  expected. 

The  representatives  ^pointed  by  popular  elections  are  commonly  not 
only  the  legal,  but  real,  substantial  representatives  of  their  electora,  i.  e., 
tiim  will  commonly  be  about  the  same  proportion  of  grave,  sound,  wril- 
qualified  men,  trifling,  desultory  men — wild  or  knavi^  scfaetnerB  — 
aad  dull,  ignorant  fools  in  the  delegated  assembly  as  in  the  body  of 
electors. 

I  knov  of  no  way  to  help  this.  Such  del^ates  must  be  admitted  as 
the  States  are  pleased  to  send,  and  all  that  can  be  done  is  when  they  get 
blether  to  make  the  best  of  them. 

We  will  suppose  then  they  are  all  met  in  Coi^cess,  dotbed  with  tihat 
vast  authority  which  is  necessary  to  the  well-being  and  even  existtnce 
(rf  the  union,  that  they  ^ould  be  vested  with.  How  shall  we  empower 
them  to  do  all  necessary  and  effectual  good,  and  restrain  them  from 
doing  hurt?  To  do  this  properly  I  think  we  must  recur  to  diose  natural 
motives  of  action,  those  feelings  and  apprehensions  which  usually  occur 
to  the  mind  at  the  very  time  of  action;  for  distant  consequences  how- 
ever weighty  are  often  too  much  disregarded. 

Truth  loves  light  and  is  vindicated  by  it.  Wrong  dirouds  itself  in 
darkness  and  is  supported  by  delunon.  An  honest  well-qualified  man 
loves  light,  can  bear  close  exanunation  and  critical  inquiry  and  is  best 
pleased  when  he  Is  most  thoroughly  understood.  A  man  (rf  corrupt  de- 
rign,  or  a  fool  of  no  design,  hates  dose  examination  and  critical  inquiry. 
The  knavery  of  the  one  and  the  ignorance  of  the  other  are  discovered 
by  it  and  they  both  usually  grow  uneasy  before  the  investigation  is  half 
done.  I  do  not  believe  that  there  is  a  more  natural  truth  in  the  worU 
thanthat  divine  oneof  our  Saviour,  "hethatdoeth  truth,  cometh  to  the 
light."  I  would  therdore  r^ecommend  that  mode  of  deliberation  which 
will  naturally  bring  on  the  most  thorough  and  critical  discuBsion  of  the 
subject  previous  to  pasnng  any  act;  and  for  that  purpose  humbly  pro- 
pose, 

2.  That  the  Congress  shall  constst  of  two  diambers,  an  upper  and  a 
lo<wer  house,  or  senate  and  commons,  with  the  concurrence  of  both 
necessary  to  every  act;  and  that  every  State  send  one  ormore  ddegates 
to  each  house.  This  will  subject  every  act  to  two  discussions  before  two 
distinct  chambers  of  men  equally  qualified  for  the  debate,  equally  mas- 
tera  of  the  subject,  and  of  equal  authority  in  the  decision. 

These  two  houses  will  be  governed  by  the  same  natural  motives  and 
interests,  viz.,  the  good  of  the  Commonwealth,  and  the  approbation  of 
the  people.  WhOst  at  the  same  time  the  emulation  naturally  atiang 
between  them  will  induce  a  very  critical  and  sharp-ughted  impection 
into  the  motives  of  each  other.  Their  different  opinions  will  txing  on 
conferences  between  the  two  bouses  in  which  the  whole  subject  will  be 
exhausted  in  ar^ments  pro  and  con,  and  shame  will  be  the  portion  at 
obstinate,  convicted  error. 

Under  these  drcunistances  a  man  of  ignorance  or  evil  design  will  be 
afraid  to  impose  on  the  credulity,  inattention  or  confidence  of  hia  bouae 
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by  intndudng  any  corrupt  or  indigested  propontioo  which  he  koowa  he 
must  be  called  on  to  defend  against  the  severe  scrutiny  aoA  poignant 
objections  of  the  oth«  house.  I  do  not  believe  the  many  hurtful  and 
fodish  legislative  acts  wiiich  first  or  last  have  lojured  all  the  States  on 
earth  have  alienated  so  much  in  corruption  as  indolence,  ignorance, 
and  a  want  of  a  full  comprehension  of  the  subject  which  a  full,  prying 
and  emulous  discusdoo  would  tend  in  a  great  measure  to  remove:  this 
naturally  rouses  the  lazy  and  idle  who  hate  the  pain  of  close  thinldng; 
animates  the  ambitious  to  excel  in  policy  and  argument;  and  excites  the 
whole  to  support  the  d^nity  of  their  house  and  vindicate  their  own 
propositions. 

I  am  not  of  opinion  that  bodies  of  elective  men,  which  usually  com- 
pose PaHiaments,  Diets,  Assemblies,  Congresses,  etc,  are  commonly 
dishonest;  but  1  believe  it  rarely  happens  that  there  are  not  designing 
men  among  them;  and  I  think  it  would  be  much  more  difficult  for  them 
to  unite  their  partisans  in  two  houses,  and  corrupt  or  deceive  them  both, 
than  to  carry  on  their  des^cns  where  there  is  but  one  unalarmed,  un- 
apprehensive house  to  be  managed;  and  as  there  is  no  hope  of  maldng 
these  bad  men  good,  the  best  policy  is  to  embarrass  them  and  make  their 


In  these  assemblies  are  frequently  to  be  found  sanguine  men,  upright 
enough  indeed,  but  of  strong,  wild  projection,  whose  brains  are  always 
teeming  with  Utopian,  chimerical  plans,  and  political  whims  very  de- 
structive to  society.  I  hanlly  know  a  greater  evil  than  to  have  the 
supreme  council  of  a  nadon  played  oS  on  such  men's  wires;  such  base- 
less visions  at  best  end  in  darkness,  and  the  dance,  though  easy  and 
merry  enough  at  first,  rarely  fails  to  plm^e  the  credulous,  simple  fol- 
lowers into  sloughs  and  bogs  at  last. 

Nothii^  can  tend  more  effectually  to  obviate  these  evils,  and  to 
mortify  and  cure  such  ma^oty  brains,  than  to  see  the  absurdity  of  their 
projects  exposed  by  the  several  arguments  and  keen  satire  which  a  full, 
emulous  and  spirited  discussion  of  the  subject  will  naturally  produce. 
We  have  had  enough  of  these  geniuses  in  the  short  course  of  our  poUtks 
both  in  our  national  and  provincial  councils,  and  have  felt  enough  cA 
their  evil  effects  to  induce  us  to  wish  for  any  good  method  to  keep  our- 
selves clear  of  them  in  future. 

The  consultations  and  decisions  of  national  councils  are  so  very 
important  that  the  fate  of  millions  depends  on  them,  therefore  no  man 
ought  to  speak  in  such  assemblies  without  considering  that  the  fate  of 
millionB  hangs  on  his  tongue,  and  of  course  a  man  can  have  no  right  in 
such  august  councils  to  utter  indicated  sentiments,  or  indulge  himself 
in  sudden,  unexamined  flights  of  thought;  his  most  tried  and  improved 
abilities  are  due  to  the  State  who  have  trusted  him  with  their  most 
important  interests. 

A  man  must  therefore  be  most  inexcusable  who  is  either  absent  dur- 
11%  such  debates,  or  sleeps,  or  whispers,  or  catches  flies  during  the  ar- 
Bument,  and  just  rouses  when  the  vote  is  called  to  give  his  yea  or  nay 
to  the  weal  or  woe  of  a  nation.  Therefore  it  is  manifestly  proper  that 
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Appendix  every  natural  motive  that  can  operate  on  his  understanding  or  his  pa>- 
XI  nons  to  eng^;e  hie  attention  and  utmost  eSorta  ^ould  be  put  in  prac- 

tice, and  that  his  present  feelings  should  be  raised  by  every  motive  of 
honor  and  shame  to  stimulate  him  to  every  practicable  degree  of  dilig- 
ence and  exertion  to  be  as  far  as  possible  useful  in  the  great  discussion. 

I  appeal  to  the  feelings  of  every  reader,  if  he  would  not  (were  he  in 
either  house)  be  much  more  strongly  and  naturally  induced  to  exert 
his  utmost  abilities  and  attention  to  any  question  which  was  to  pass 
through  the  ordeal  of  a  spirited  discusdon  of  another  house,  than  he 
would  do  if  the  absolute  decision  depended  on  his  own  house  without 
any  further  inquiry  or  challenge  on  the  subject. 

As  Congress  will  ever  be  composed  of  men  delegated  by  the  several 
States,  it  may  well  be  supposed  that  they  have  the  confidence  of  their 
several  States  and  understand  well  the  policy  and  present  cooditioa 
of  them.  It  may  also  be  supposed  that  they  come  with  strong  local  at- 
tachments and  habits  of  thinking  limited  to  the  interests  of  their  par- 
ticular States.  It  may  therefore  be  supposed  that  they  will  need  much 
information  in  order  to  thor  gaining  that  enlargement  of  ideas  and  great 
comprehenuon  of  thought  which  will  be  necessary  to  enable  them  to 
think  properly  on  that  large  scale  which  takes  into  view  the  interests 
of  all  the  States. 

The  greatest  care  and  wisdom  is  therefore  requisite  to  pve  them  the 
best  and  surest  information,  and  of  that  Idnd  that  may  be  the  most 
safely  relied  on  to  prevent  their  being  deluded  or  i»ejudiced  by  partial 
representations  made  by  interested  men  who  have  particular  views. 

This  information  may  perhaps  be  best  made  by  the  great  ministers 
of  state,  who  ought  to  be  men  of  the  greatest  abilities  and  integrity. 
Their  business  is  confined  to  their  several  departments,  and  their  at- 
tention engaged  strongly  and  constantiy  to  all  the  several  parts  of  the 
same,  the  whole  arrangement,  method  and  order  of  which  are  fonned, 
superintended  and  managed  in  their  offices,  and  all  informatitm  re- 
lative to  their  department  centre  there. 

These  ministers  will  of  course  have  the  best  informatiDn  and  moat 
perfect  knowledge  of  the  state  of  the  nation,  as  far  as  it  relates  to  thdr 
several  departments,  and  will,  of  course,  be  able  to  give  the  best  in- 
formation to  Congress  in  what  manner  any  bill  proposed  will  affect 
the  public  interest  in  their  several  departments  which  will  neariy  com- 
prehend the  whole. 

The  financiers  manage  the  whcde  subject  of  revenues  and  expenditures, 
the  Secretary  of  State  takes  knowledge  of  the  general  policy  and  in- 
ternal government,  the  Minister  of  War  presides  is  the  whole  buaineas 
of  war  and  defence,  and  the  Minister  of  Foreign  Affairs  regards  the 
whole  state  of  the  nation  as  it  stands  related  to  <x  connected  witii  all 
fordgn  powers. 

I  mention  a  Secretary  of  State  because  all  other  nations  have  one, 
and  I  suppose  we  shall  need  one  as  much  as  they,  and  the  multiplicity 
of  affairs  which  naturally  fall  into  his  office  will  grow  so  fast  that  I 
im^jine  we  shall  soon  be  under  the  necessity  of  appc»nting  one. 
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To  tfiese  I  would  add  Judges  of  Law,  and  Chancery;  but  I  fear  they 
will  not  be  very  soon  appointed  —  the  one  supposes  the  existence  of 
law,  the  other  of  equity  —  and  when  we  shall  be  altogether  convinced 
of  the  absolute  necessity  of  the  real  and  eflectual  existence  of  both  of 
these  we  ehall  probably  appoint  proper  heads  to  preside  in  those  de- 
partments. I  would  therefore  propoee, 

3.  That  when  any  bill  shall  pass  the  second  reading  In  the  house  in 
which  it  originates,  and  before  it  shall  be  finally  enacted,  copies  (rf  it 
shall  be  seat  to  each  of  the  said  ministers  of  state,  in  beii%  at  the  tinWi 
who  shall  give  said  house  in  writing  the  fullest  information  in  their 
power,  and  their  most  explicit  sentimenta  of  the  opeiatioti  of  the  said 
bill  on  the  public  interest,  as  far  as  relates  to  their  respective  deftart- 
ments,  which  shall  be  received  and  read  in  said  house  and  entered  on 
their  minutes  before  they  finally  pass  the  bill;  and  when  they  send  the 
bill  for  concurrence  to  the  other  houee  they  shall  send  therewith  the 
said  informationB  of  the  said  ministers  oS  state,  which  shall  likewise 
be  read  in  that  house  before  their  concurrence  is  finally  passed. 

I  do  not  mean  to  give  these  great  ministers  of  state  a  negative  on 
Congre88,'but  I  mean  to  t^lige  Congress  to  reodve  their  advices  before 
they  pass  their  bills,  and  that  every  act  shall  be  void  that  is  not  passed 
with  these  forms;  and  I  further  propose  that  either  house  of  Omgress 
may,  if  they  please,  admit  the  sud  ministers  to  be  present  and  aaeist 
in  the  debates  of  the  house,  but  without  any  right  of  vote  in  the  de- 
dsion. 

It  appears  to  me  that  if  every  act  shall  pass  so  many  different  corps 
of  diacuseaon  before  it  is  completed,  where  each  of  them  stake  their  char- 
acters on  the  advice  or  vote  they  give,  there  will  be  all  the  light  thrown 
on  the  case  which  the  nature  and  circumstances  of  it  can  admit,  and 
any  corrupt  man  wilt  find  it  extremely  difficult  to  foist  in  any  erron- 
eous dause  whatever;  and  every  ignorant  or  lazy  man  will  find  the 
strongest  inducements  to  make  himself  master  of  the  subject  that  he 
mayappearwith  some  tolerable  degree  of  character  in  it;  and  thewtu^e 
will  find  themselves  in  a  manner  compelled,  diligently  and  sincerely,  to 
seek  for  the  real  state  of  the  facta  and  the  natural  fitness  and  truths 
ari«ng  from  them,  «.  e.,  the  whole  natural  principles  on  which  the  sub- 
ject depends,  and  which  alone  can  endure  every  test,  to  the  end  that 
they  may  have  not  only  the  inward  satisfaction  of  acting  properly  and 
usefully  for  the  States,  but  also  the  credit  and  character  which  is  or 
ought  ever  to  be  annexed  to  such  a  conduct. 

This  will  give  the  great  laws  of  Congress  the  highest  probability, 
presumption  and  means  of  r^ht,  fitness  and  truth  that  any  laws  what- 
ever can  have  at  their  first  enaction,  and  will  of  course  afford  the  high- 
est reason  for  the  confidence  and  acquiescence  of  the  States  and  all  their 
subjects  in  them,  and  being  grounded  in  truth  and  natural  fitness,  their 
operations  will  be  easy,  salutary  and  satisfactory. 

If  experience  shall  discover  error  in  any  law  (for  practice  wilt  cer- 
tainly discover  such  errors,  if  there  be  any),  the  legislature  will  always 
be  able  to  correct  them  by  such  repeals,  amendments,  or  new  taws  as 
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ahall  be  found  necessary,  but  aa  it  is  mudi  eaner  to  prevent  nuarJiiefa 
than  to  remedy  them,  all  possible  caution,  pnidence  and  attention 
should  be  used  to  make  the  laws  right  at  first. 

4.  There  is  another  body  of  men  among  us  whose  business  of  life,  and 
whose  full  and  extensive  intelligence,  foreign  and  domestic,  naturally 
make  them  more  perfectly  acquainted  with  the  sources  of  our  wealth, 
and  whose  partictilar  interests  are  more  intimately  and  necessarily 
connected  with  the  general  proqierity  of  the  country  than  any  other 
order  of  men  in  the  States.  Imeantheaierchants;and  I  could  wish  that 
Omgress  might  have  the  benefit  of  that  extensive  and  important 
informatian  which  diis  body  of  men  aie  very  capable  of  laying  before 
them. 

Trade  is  of  sudi  essential  importance  to  our  InterestB  and  so  inti- 
mately connected  with  all  our  staples,  great  and  small,  that  no  sources 
of  our  wealth  can  fioiuish  and  operate  to  the  general  benefit  of  the  com- 
munity without  it.  Our  hu^>andTy,  the  great  staple  of  our  country,  can 
never^exceed  our  home  consumption  without  >tbis:  it  is  plain  at  first 
aght  that  the  farmer  will  not  \xA  and  sweat  through  the  year  to  raise 
great  plenty  of  the  produce  of  the  soil  if  there  is  no  market  for  his 
IKoduce  when  be  has  it  ready  for  sale,  i.  e.,  if  there  are  no  merdiants 
to  buy  it 

In  like  manner  the  manufacturer  will  not  lay  out  bis  buune«  on  any 
large  scale  if  there  is  no  merchant  to  buy  his  fabrics  when  be  has  fin- 
ished them;  a  vent  is  of  the  moat  essential  importance  to  every  manu- 
facturing country.  The  merchants,  therefore,  become  the  natural  ne- 
gotiators of  the  wealth  of  the  country  who  take  off  the  abundance 
and  supply  the  wants  of  the  inhabitants;  and  aa  this  negotiation  b  the 
business  of  their  lives  and  the  source  of  their  own  wealth  they,  of  course, 
become  better  acquainted  with  both  our  abundance  and  wants,  and  are 
more  interested  in  finding  and  improving  the  best  vent  for  the  one, 
and  supply  of  the  other,  than  any  other  men  among  us,  and  they  have 
a  natural  interest  in  making  both  the  purchase  and  supply  as  convenient 
to  their  customers  as  possible,  that  they  may  secure  their  custom  aiul 
thereby  increase  their  own  business. 

It  follows,  then,  that  the  merchants  are  not  only  qualified  to  give 
the  fullest  and  most  important  information  to  our  supreme  le^dature 
concerning  the  state  of  our  trade,  the  abundance  and  wants,  the  wesJth 
and  poverty  of  our  people,  i.  >.,  their  most  important  interests,  but  are 
also  the  most  likely  to  do  it  fairly  and  truly,  and  to  forward  with  their 
influence  every  measure  which  will  operate  to  the  convenience  and  bene- 
fits of  our  commerce,  and  expose  with  their  whde  wdght  and  superior 
knon^edge  of  the  subject  any  wild  sdiemes  whidi  an  ignMsnt  or  artn- 
trary  legislature  may  attempt  to  introduce,  to  the  hurt  and  embar- 
rassment of  our  intercourse  both  with  one  another  and  with  fore^ners. 

The  States  of  Venice  and  Holland  have  ever  been  governed  by  mer- 
chants, or  at  least  their  policy  has  ever  been  under  the  great  influence 
of  that  sort  of  men.  No  States  have  been  better  served,  as  appears  by 
tiieir  great  success,  the  ease  and  happiness  of  their  citizens,  aa  wdt  aa 
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the  streiiKth  and  ridiea  of  tlidr  Commoowealthi.  The  one  is  the  cdd- 
est,  and  the  other  the  ridiest  State  in  the  world  of  equal  number  of 
people.  The  one  has  maintained  wndry  wan  with  the  Grand  Turk, 
the  other  has  withstood  the  power  of  Spain  and  France;  and  the  capi- 
tab  of  both  have  long  been  the  principal  marts  of  the  several  parts  of 
Europe  in  which  they  are  situated.  And  the  banks  of  both  are  the 
best  supported  and  in  the  best  credit  of  any  banks  in  Europe,  though 
their  countries  or  territoriea  are  very  small  and  their  inhabitants  but 
a  handful  when  compared  with  the  great  States  in  their  neighbor- 
hood. 

Merchants  must  from  the  nature  of  their  buanesB  certainly  under- 
stand the  interests  and  resources  of  their  country,  the  best  of  any  men 
in  it ;  and  1  know  not  of  any  one  reason  why  they  should  be  deemed  leas 
upright  or  patriotic  than  any  other  rank  of  citizen  whatever. 

I  therefore  humbly  propose,  if  die  merchants  in  the  several  States 
are  disposed  to  send  delegates  from  their  body  to  meet  and  attend  the 
Ntting  of  Coi^rress,  that  they  shall  be  permitted  to  form  a  chamber 
of  commerce,  and  their  advice  to  Congress  be  demanded  and  admitted 
concerning  all  bills  before  Coi^ress  as  far  as  the  same  may  affect  the 
trade  of  the  States. 

I  have  no  idea  that  the  continent  is  made  for  Congress.  I  take  them 
to  be  no  more  than  the  upper  servants  of  the  great  political  body,  who 
are  to  &nd  out  things  by  study  and  inquiry  as  other  people  do,  and  there- 
lott  I  think  it  necessary  to  place  them  under  the  best  possible  advant- 
ages for  information,  and  to  require  them  to  improve  all  those  advant- 
ages, to  qualify  themselves  in  the  best  manner  possible  for  the  wise 
and  useful  discharge  of  the  vast  trust  and  mi^ty  authority  reposed 
in  diem ;  and  as  I  conceive  the  advice  of  the  merchants  to  be  one  of  the 
greatest  sources  of  mercantile  infonnation  wbidi  is  anywhere  placed 
within  their  reach  tt  ought  by  no  means  to  be  ne^ected,  but  so  hus- 
banded and  improved  that  the  greatest  possible  advantages  may  be 
derived  from  it. 

Besides  this  I  have  another  reason  why  the  merchants  oi^ht  to  be 
consulted.  I  take  it  to  be  very  plain  that  the  husbandry  and  manu- 
factures of  the  country  must  be  ruined  if  the  present  rate  of  taxes  is 
continued  on  them  much  longer,  and,  of  course,  a  very  great  part  of 
our  revenue  must  arise  from  imposts  on  merchandise  which  will  fall 
directly  within  the  merchants'  sphere  of  business,  and  of  course,  their 
concurrence  and  advice  will  be  of  the  utmost  consequence,  not  only  to 
direct  the  properest  mode  of  levying  those  duties,  but  also  to  get  them 
carried  into  quiet  and  peaceaUe  execution. 

No  men  are  more  conversant  with  the  citizens,  or  more  intimat^ 
connected  with  their  interests  than  the  merchants,  and  therefore  their 
weight  and  influence  will  have  a  mighty  eSect  on  the  minds  of  the 
people.  I  do  not  recollect  an  instanoe  in  which  the  Court  of  London  ever 
rejected  the  remonstrances  and  advices  of  the  merchants  and  did  not 
suffer  severely  for  their  pride.  We  have  some  striking  instances  of  this 
in  the  disre^uded  advices  and  remonstrances  of  very  many  Ei^liah 
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Appendix  merchants  ^;aliiat  the  American  war,  and  their  fears  and  apprcjiensons 
XI  we  see  verified  almost  like  prophedes  by  the  event. 

I  know  not  why  I  should  continue  this  argument  any  longer,  <»-  in- 
deed why  I  should  have  urged  it  so  long,  inasmuch  as  I  cannot  con- 
ceive that  Congress  or  anybody  rise  will  deem  it  below  the  dignity  of 
the  supreme  power  to  consult  so  important  an  order  of  men  in  matters 
of  the  first  consequence  which  fall  immediately  under  their  notice,  and 
in  which  their  experience  and,  of  course,  tbetr  knowledge  and  advice 
are  preferable  to  those  of  any  other  order  of  men. 

Besides  the  benefits  which  Congress  may  receive  from  this  institu- 
tion, a  chamber  of  commerce  composed  of  members  from  all  trading 
towns  in  the  States,  if  properiy  instituted  and  conducted,  will  produce 
very  many,  I  might  almost  say,  innumerable  advantages  of  singular 
utility  to  all  tJie  States.  It  will  give  dignity,  uniformity  and  safety  to 
our  trade,  establish  the  credit  of  the  bank,  secure  the  confidence  of 
foreign  merchants,  prove  in  jvery  many  instances  a  fruitful  source 
of  improvement  of  our  staples  and  mutual  intercourse,  correct  many 
abuses,  pacify  discontents,  unite  us  in  our  interests,  and  thereby  cement 
the  general  union  of  the  whole  Commonwealth,  will  relieve  Congress 
from  the  pain  and  trouble  of  deciding  many  intricate  questions  of 
trade  which  they  do  not  understand  by  referring  them  over  to  this 
chamber,  where  they  will  be  discussed  by  an  order  of  men,  the  roost 
competent  to  the  busineas  of  any  that  can  be  found  and  most  liJKly  to 
^ve  a  dedmon  that  shall  be  just,  useful  and  satisfactory. 

It  may  be  objected  to  all  this  that  the  less  complex  and  the  more 
rimple  every  constitution  is  the  nearer  it  cornea  to  perfection.  This 
argument  would  be  very  good  and  afford  a  very  forcible  condusioii  if 
the  government  of  men  was  like  that  of  the  Almighty,  always  founded 
on  wisdom,  knowledge  and  truth;  but  in  the  present  imperfect  state  of 
human  nature,  where  the  best  of  men  know  but  tn  part  and  must  recnr 
to  advice  and  information  for  the  rest,  it  certainly  becomes  necessary  to 
form  a  constitudon  on  such  principles  as  will  secure  that  informatioa 
and  advioe  in  the  best  and  surest  manner  possible. 

It  may  be  further  objected  that  the  forms  herein  proposed  will  em- 
barrass the  business  of  Coi^cress  and  make  it  at  beat  alow  and  dilatory. 
As  far  as  this  form  will  prevent  the  hurrying  a  bill  through  the  house 
without  due  examination  the  objection  itself  becomes  an  advantage. 
At  moat  these  checks  on  the  supreme  authority  can  have  no  further 
effect  than  to  delay  or  destroy  a  good  bill,  but  cannot  pass  a  bad  one; 
and  1  think  it  much  better  in  the  main  to  lose  a  good  bill  than  to  suffer 
a  bad  one  to  pass  into  a  law.  Besides  it  is  not  to  be  supposed  that  dear, 
plain  cases  will  meet  with  embarrassment,  and  it  ia  moat  safe  that  im- 
tried,  doubtful,  difficult  matters  should  paas  through  the  gravest  and 
fullest  discussion  before  the  sanction  of  tix  law  is  given  to  them. 

But  what  is  to  be  done  if  the  two  houses  grow  jealous  and  ill-natured. 
and  after  all  their  information  and  advice  grow  out  of  hununr  and  insin- 
cere, and  no  concurrence  can  be  obtained?  I  ansvrer,  at  still  and  do 
nothing  until  they  get  into  a  better  humor.  I  think  this  u  mudi  better 
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than   to  pa«  laws  in  euch  a  temper  and  spirit  as  the  objecdoa     Aptekoix 
suppoaes.  XI 

It  is,  however,  an  ill  compliment  to  eo  many  grave  peraonagea  to  nip- 
poae  them  capable  of  throwing  ande  their  reaaon  and  giving  themaelves 
up  like  children  to  the  control  of  their  paaaion;  or,  if  thia  should  happen 
for  a  moment  that  it  should  cnntinue  any  length  of  time,  ia  hardly  to  be 
presumed  of  a  body  of  men  placed  in  such  high  stationa  of  d^:nity  and 
importance,  with  the  eyes  of  all  the  world  upon  them.  But  if  they 
should,  after  all,  be  capable  of  doing  this,  I  think  it  madneas  to  set  them 
to  makii^  lawa  during  such  fits.  It  is  best  when  they  are  in  no  conditioa 
to  do  good  to  keep  them  from  doing  hurt,  and  if  they  do  not  grow  wiser 
in  reasonable  time  I  know  of  nothing  better  than  to  be  ashamed  of  our 
old  appcnntments,  and  make  new  ones. 

But  what  if  the  country  is  invaded,  or  aonle  other  exigency  happens 
90  presrii^  that  the  safety  of  the  State  requtree  an  immediate  resolu- 
tion? I  answer,  what  would  you  do  if  such  a  case  should  happen  where 
there  was  but  one  house,  unchecked,  but  equally  divided,  so  that  a  legal 
vote  could  not  be  obtained.  The  matter  is  certainly  equally  difficult  and 
embarrassed  in  both  cases.  But  in  the  case  proposed  I  know  of  no  better 
way  than  that  which  the  Romans  adopted  on  the  like  occasion,  viz., 
that  both  houses  meet  in  one  chamber  and  choose  a  dictator  who  should 
have  and  exerdse  the  whole  power  of  both  houses  till  such  time  as  they 
should  be  able  to  concur  in  displacing  him,  and  that  the  whole  powo-  of 
the  two  houses  should  be  suspended  in  the  mean  time. 

5.  I  further  propose  that  no  grant  of  money  whatever  shall  be  made 
without  an  appropriation,  and  that  r^id  penalties  (no  matter  how  great, 
in  rny  c^inion  the  halter  would  be  mild  enough)  ^all  be  inflicted  on  any 
person,  however  august  his  station,  who  ^ould  give  order,  or  vote  for 
the  payment,  or  actually  pay  one  ^ling  of  such  money  to  any  other 
purpose  than  that  of  its  appropriation,  and  that  no  order  whatever  of 
any  auperjor  in  office  shall  justify  such  payment,  but  every  order  shall 
express  what  funds  it  is  drawn  upon  and  what  appropriation  it  is  to  be 
charged  to,  or  the  order  shall  not  be  paid. 

This  kind  of  embesElement  is  of  so  fatal  a  nature  that  no  measures  or 
bounds  are  to  be  observed  in  curing  it.  When  ministera  will  set  forth 
the  moat  specious  and  necessary  occaaiona  for  money,  and  induce  the 
people  to  pay  it  in  full  tale,  and  when  they  have  gotten  posaesraon  of  it, 
to  neglect  the  great  objects  for  which  it  was  given,  and  pay  it,  sometimes 
squander  it  away,  for  different  purposes,  oftentimes  for  useless,  yea, 
hurtful  ones,  yea  often  even  to  bribe  and  corrupt  the  very  officers  of  gov- 
ernment, to  betray  thdr  trust  and  contaminate  the  State  even  in  its 
public  offices  —  to  force  people  to  buy  their  own  destruction  and  pay 
for  it  with  their  hard  labor,  the  very  sweat  of  their  brow,  is  a  crime  of  so 
high  a  nature  that  I  know  not  any  gibbet  too  cruel  for  such  offenders. 

6.  I  would  further  propose  that  the  aforesaid  great  ministers  of  state 
shall  compose  a  Council  of  State,  to  whose  ntimber  Congress  may  add 
three  others,  viz.,  one  from  New  England,  one  from  the  Middle  States 
and  one  from  the  Southern  States,  one  of  which  to  be  appointed  Presid- 
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ApPBNmz     ent  byConKresa,toaUofwhoinahalI  be  committed  the  supreme  enoi- 

XI  tive  authority  of  the  States  (dl  and  ringular  of  them  ever  accountaUe 

to  Congress)  who  shall  superintend  all  the  executive  departments  and 

appoint  all  executive  officers,  who  shall  ever  be  accountable  to  and 

removable  for  just  cause  by  them  or  Congress,  *.  «.,  either  of  tfaem. 

7,  I  propose  further  that  the  po>werB  of  Congreas,  and  all  the  other 
departments  acting  under  them,  shall  all  be  restricted  to  such  matters 
only  of  general  necesnty  and  utility  to  all  the  States  as  camiot  coom 
within  the  jurisdiction  of  any  particular  State,  or  to  whidi  the  authraity 
of  any  particular  State  ia  not  competent,  so  that  each  particular  State 
riiall  enjoy  all  sovereignty  and  supreme  authority  to  all  tntenta  and 
purposes,  excepting  only  those  high  authorities  and  powers  by  them 
delegated  to  Congress  for  the  purposes  of  the  general  union. 

There  remains  one  very  important  article  still  to  be  discutaed,  viz., 
what  methods  the  Constitution  shall  point  out  to  enforce  the  acts  and 
requiaitiona  of  Congress  through  the  several  States,  and  how  the  States 
which  refuse  or  delay  obedience  to  such  acts  and  requiutions  shall  be 
treated.  This,  I  know,  is  a  particular  of  greatest  delicacy,  as  well  as  of 
tiie  utmost  importance,  and  therefore,  I  think,  ought  to  be  decidedly 
settled  by  the  Consritution  in  our  coolest  hours,  whilst  no  paaaiona  or 
prejudices  exist  which  may  be  exdted  by  the  great  interests  or  strong 
circumstances  of  any  particular  case  which  may  happen. 

I  know  that  supreme  authorities  are  liable  to  err  as  wdl  as  aubordi- 
nateones.  Iknowthat  courtsmaybeinthewrangaswellasthepeof^; 
such  is  the  imperfect  state  of  human  nature  in  all  ranks  and  degrees  of 
men.  But  we  must  take  human  nature  as  it  is  —  it  cannot  be  mended 
—  and  we  are  compelled  both  by  wisdc»Q  and  necesrity  to  adopt  sucdi 
methods  as  promise  the  greatest  attainable  good,  though  perhxpa  not 
the  greatest  posmble,  and  such  as  are  liable  to  the  ff 
thot^  not  altogether  free  of  them. 

This  is  a  question  of  such  magnitude  that  I  tfdnk  it  n 
premise  the  great  natural  principles  on  which  its  decision  ought  ti 
pend.  In  the  present  state  of  human  nature  all  human  life  is  a  life  of 
chances;  it  is  impossible  to  make  any  interest  so  certain,  but  there  will 
be  a  chance  gainst  it,  and  we  are  in  all  cases  obliged  to  adopt  a  rfaamr 
against  us  in  order  to  bring  ourselves  within  the  benefit  of  a  greater 
chance  in  our  favor;  and  that  calculation  of  chances  which  is  grounded 
on  the  great  natural  principles  of  truth  and  fitness  is  of  all  otben  tbe 
most  likely  to  come  out  right. 

I.  No  lavs  of  any  State  whatever,  which  do  not  carry  in  them  a  force 
which  extends  to  thdr  diectual  and  final  execution,  can  afford  a  certain 
or  sufficient  security  to  the  subject.  This  is  too  plain  to  need  any 
procrf. 

3.  Laws  or  ordinances  of  any  kind  (especially  of  august  bodies  of  high 
dignity  and  consequence),  which  fail  of  execution,  are  much  worse  than 
none.  They  weaken  the  government,  expose  it  to  cuitempt,  destroy 
the  confidence  of  all  men,  natives  and  foreigners,  in  it,  and  expose  both 
a^r^iate  bodies  and  individuals  who  have  placed  ccmfidence  in  it  to 
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many  niiiious  disappaintmentB  which  they  would  have  escaped  had  no 
law  or  ordinance  been  made;  therefore, 

3.  To  appoint  a  Congress  with  powers  to  do  all  acts  neceasary  for  the 
support  and  uses  of  the  union ;  and  at  the  same  time  to  leave  all  the 
States  at  liberty  to  obey  them  or  not  with  impunity,  a,  in  every  view, 
the  grossest  absurdity,  worse  than  a  state  of  nature  without  any  supreme 
authority  at  all,  and  at  beet  a  ridiculous  effort  of  childish  nonsense ;  and 
of  course, 

4.  Every  State  in  the  Union  is  under  the  highest  obligation  to  obey 
the  supreme  authority  of  the  whole,  and  in  the  highest  degree  amenaUe 
to  it,  and  subject  to  the  highest  censure  for  disobedience.  Yet  alt  this 
notwithstanding,  I  thinic  the  soul  that  dns  shall  die,  i.  e.,  the  censure  of 
the  great  supreme  power  ought  to  be  ao  directed  if  possible  as  to  light 
on  those  persons  who  have  betrayed  theJr  country  and  exposed  it  to 
dissolution,  by  opposing  and  rejecting  that  supreme  authority  whidi  is 
the  band  of  our  union  and  from  whence  proceeds  the  prindpal  strength 
and  energy  of  our  government. 

1  therefore  propose  that  every  pemn  whatever,  whedier  in  public 
or  private  character,  who  shall  by  public  vote  or  overt  act  disobey  the 
supreme  authority,  shall  be  amenable  to  Congress,  shall  be  summooed 
and  compelled  to  appear  before  Congress  and,  on  due  conviction,  suffer 
such  fine,  imprisonment,  or  other  punishment  as  the  supreme  authority 
shall  judge  requisite. 

It  may  be  objected  here  that  this  will  make  a  Member  of  Assembly 
accountable  to  Congress  for  his  vote  in  Assembly.  I  answer,  it  does  so 
in  this  only  case,  viz.,  when  that  vote  is  to  disobey  the  supreme  author- 
ity; no  Member  of  Assembly  can  have  right  to  give  such  a  vote,  and 
therefore  ought  to  be  punished  for  so  doing.  When  the  su^Mvme  author- 
ity is  disobeyed  the  government  must  lose  its  energy  and  effect,  and  of 
course  the  Empire  must  be  shaken  to  its  very  foundation. 

A  government  which  is  but  half  executed,  ch-  whose  operations  may 
all  be  stopped  by  a  single  vote,  is  the  most  dangerous  of  all  institutions. 
See  the  present  Poland  and  ancient  Greece  buried  in  ruins  in  conse- 
quence of  this  fatal  error  In  their  policy.  A  government  which  has  not 
energy  and  effect  can  never  afford  protection  or  security  to  its  subjects, 
i.  e.,  must  ever  be  ineffectual  to  its  own  ends. 

1  cannot  therefore  admit  that  the  great  ends  of  our  Union  should  lie 
at  the  mercy  of  a  single  State,  or  that  the  energy  of  our  govemmeflt 
should  be  checked  by  a  ringle  disobedience,  or  that  such  disobedience 
should  ever  be  Weltered  from  censure  and  punishment;  the  consequence 
is  too  capital,  too  fatal  to  be  admitted.  Even  though  I  know  very  well 
that  a  supreme  authority  with  all  its  dignity  aix)  importance  ia  subject 
to  passions  like  other  lesser  powers,  that  they  may  be  and  often  are 
heated,  violent,  oppresdve  and  very  tyrannical,  yet  I  know  also  that 
perfection  is  not  to  be  hoped  for  in  this  life,  and  we  must  take  all  insti- 
tutions with  their  natural  defects  or  reject  them  altogether.  I  will  guard 
against  these  abuses  of  power  as  far  as  posmble,  but  I  cannot  give  up  all 
government  or  destroy  its  necessary  energy  for  fear  of  these  abuses. 
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But  to  fence  them  out  as  far  as  possible,  and  to  give  the  States  as 
great  a  check  on  the  supreme  authority  as  can  consist  with  its  Deceasary 
energy  and  effect, 

1  propose  that  any  State  may  petition  Coi^ress  to  repeal  any  [aw  or 
dedsion  which  they  have  made,  and  if  more  than  half  the  States  do  this, 
the  law  or  decision  shall  be  repealed,  let  its  nature  or  importance  be 
however  great,  excepting  only  such  acts  as  create  funds  for  the  public 
credit,  which  shall  never  be  repealed  till  their  end  ts  effected,  or  other 
funds  equally  effectual  are  substituted  in  their  place ;  but  Congress  shall 
not  be  obliged  to  repeal  any  of  these  acts  so  petitioned  gainst  till  they 
have  time  to  lay  the  reasons  of  such  acts  before  such  petitioning  States 
and  to  receive  dieir  answer;  because  such  petitions  may  arise  from  sud- 
den heats,  popular  prejudices,  or  the  publication  of  matters  false  in  fact, 
and  may  require  time  and  means  of  cool  reflection  and  the  fullest  in< 
fwmation  before  the  final  decinon  is  made.  But  if  after  all  more  than 
half  of  the  States  perust  in  thor  demand  of  a  repeal,  it  shall  take  place. 
The  reason  is,  ^  uneasiness  of  a  majority  of  States  affords  a  strong 
presumption  that  the  act  is  wrong,  for  uneanness  arises  much  more 
frequently  from  wrong  than  right.  But  if  the  act  was  good  and  ri^t  it 
would  still  be  tjetter  to  repeal  and  lose  it  than  to  force  the  execution  of 
it  against  the  opinion  of  a  major  part  of  the  States;  and  lasdy,  if  every 
act  of  Congress  ts  subject  to  tlus  repeal.  Congress  itself  will  hav« 
stronger  inducement  not  only  to  examine  well  the  several  acta  under 
their  consideration,  but  also  to  communicate  the  reasons  of  them  to  the 
States  than  they  would  have  if  their  simple  vote  gave  the  final  stamp 
of  irrevocable  authority  to  their  acts. 

Further,  1  propose  that  if  the  execution  of  any  act  or  order  of  the 
supreme  authority  shall  be  opposed  by  force  in  any  of  the  States  (wbicfa, 
God  forbid)  it  sl^l  be  lawful  for  Cot^iess  to  send  into  such  State  a 
sufficient  force  to  suppress  it 

On  the  whole,  I  take  it  that  the  very  existence  and  use  of  our  Union 
essentially  depends  on  the  full  energy  and  final  effect  of  the  laws  made 
to  support  it,  and  therefore  I  sacrifice  all  other  considerations  to  this 
energy  and  ^ect,  and  if  our  Union  is  not  worth  this  purchase  we  must 
ff  ve  it  up  —  the  nature  of  the  thing  does  not  admit  of  any  other  alter- 
native. 

I  do  contend  that  our  Union  ts  worth  this  purchase.  With  it  every 
individual  rests  secure  under  its  protection  against  for^n  or  domestic 
insult  and  oppression;  without  it  we  can  have  no  security  against  the 
oppression,  insult,  and  invasion  of  foreign  powers;  for  no  single  State 
is  of  importance  enough  to  be  an  object  of  treaty  with  them,  nor  if  it 
was,  coutd  it  bear  the  expense  of  such  treaties  or  support  any  character 
or  respect  in  a  dissevered  State,  but  must  lose  all  respectability  anxing 
the  nations  abroad. 

We  have  a  very  extenmve  trade  which  cannot  be  carried  on  with 
security  and  advantage  without  treaties  of  commerce  and  alliance 
with  foreign  nations. 
We  have  an  extensive  western  territory  which  carmot  otiierwise  be 
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defended  against  the  Invadon  of  forrign  nations  bordering  on  our     Appendix 
frontiers,  who  will  cover  it  with  their  own  inhabitants,  and  we  shall  loee  XI 

it  forever  and  our  extent  of  emirire  be  thereby  restrained ;  and  what  is 
worse,  their  numerous  posterity  will  in  future  time  drive  ours  into  the 
sea,  as  the  Goths  aod  Vandals  formerly  conquered  the  Romans  in  like 
drcumstances,  unless  we  have  the  force  of  the  Union  to  repel  such  in- 
vadons.  We  have,  without  the  Union,  no  security  againt  the  iraxMds 
and  wars  of  one  State  upon  another,  by  which  our  wealth  and  strength 
as  well  aa  our  ease  and  comfort  will  be  devoured  by  enemies  growiiq; 
out  of  our  own  boweb. 

I  conclude  then  that  our  Union  is  not  imly  one  of  the  most  fw*ftinl 
consequence  to  the  well-being  of  the  States  in  general,  but  to  that  of 
every  individual  citizen  of  them,  and,  of  course,  ought  to  be  supported 
and  made  as  useful  and  safe  aa  poasibte  by  a  Constitution  which  admits 
that  full  energy  and  final  effect  of  government  which  alone  can  secure 
its  great  ends  and  uses. 

In  a  dissertation  of  t-hi^  Bort  I  would  not  wish  to  descend  to  minuttss, 
yet  there  are  some  small  matters  which  have  important  consequences 
and  therefore  ought  to  be  noticed.  It  is  necessary  that  Congress  should 
have  all  usual  and  necessary  powers  of  self -preservation  and  ordB",  e,  g., 
to  imprison  for  contempt,  insult  or  interruption,  eto.,  and  to  expel 
thrir  own  members  for  due  causes,  among  which  I  would  rank  that  of 
non-attendance  on  the  house,  or  partial  attendance  without  such  excuse 
as  shall  satisfy  the  house. 

Where  there  is  such  vast  authority  and  trust  devolved  on  Congreas 
and  the  grand  and  most  important  interests  of  the  Empire  nest  on  their 
decisions,  it  appears  to  me  highly  unreasonable  that  we  shouki  suffer 
their  august  consultations  to  be  suspended,  m*  their  dignity,  authority 
and  influence  lessened  by  the  idleness,  neglect  and  non-attendance  of 
its  members;  for  we  know  that  the  acts  of  a  thin  house  do  not  usually 
carry  with  them  the  same  degree  of  weight  and  respect  as  those  of  a 
full  house. 

Beddes,  I  think  when  a  man  is  deputed  a  delegate  in  Congress  and 
has  undertaken  the  business,  the  whole  Empire  becomes,  of  course, 
possessed  of  a  right  to  his  best  and  constant  services,  which  if  any  mem- 
ber refuses  or  neglects,  the  Empire  is  injured  and  ought  to  resent  the 
injury,  at  least  so  far  as  to  expel  and  seiid  him  home,  so  that  bb  place 
may  be  better  supplied. 

I  have  one  argument  in  favor  of  my  whole  plan,  viz.:  it  is  so  formed 
that  no  men  of  dull  intellects  or  small  knowledge,  or  of  habits  too  idle 
for  constant  attendance,  or  dose  and  steady  attention,  can  do  the 
buancss  with  any  tolerable  degree  of  respectability,  nor  can  they  find 
dther  honor,  profit  or  satisfaction  in  being  there,  and,  of  course,  I  could 
wish  that  the  choice  of  the  electors  might  never  fall  on  such  a  man, 
or  if  it  should,  that  he  might  have  sense  enough  (of  pain  at  least,  if  not 
of  shame)  to  decline  his  acceptance. 

For  after  all  that  can  be  done  I  do  not  think  that  a  good  adminis- 
tration depends  wholly  on  a  good  Constitution  and  good  laws,  tor  in- 
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Ammux  suffident  or  bad  mes  will  always  make  bad  wbHc  and  a  bad  adnunis' 
XI  tcation,  let  the  Constitution  and  laws  be  ever  so  good.  The  manage- 

ment of  able,  faithful  and  upright  men  alone  can  cause  an  adminJatra- 
tion  to  brighten,  and  the  dignity  and  wisdom  of  an  Empire  to  rise  into 
respect ;  make  truth  the  line  and  measure  of  public  decision ;  give  wei^t 
end  audiority  to  the  government,  and  security  and  peace  to  the  subject 

We  now  hope  that  we  are  on  the  close  of  a  war  of  m^hty  effort  and 
great  distrees  against  the  greatest  power  on  earth,  whetted  into  the 
most  keen  resentment  and  savage  Berceness  which  can  be  excited  by 
wounded  pride,  and  which  usually  rises  higher  between  brother  and 
brother  offended  than  between  strai^erB  in  contest  Twelve  of  the 
Thirteen  United  States  have  fdt  the  actual  and  cruel  invasions  of  the 
enemy,  and  eleven  of  our  capitals  have  been  under  their  power,  first 
or  last,  during  the  dreadful  conflict,  but  a  good  Providence,  our  own 
virtue  and  firmness,  and  the  help  of  our  friends  have  enabled  us  to  rise 
superior  to  all  the  powers  of  our  adversaries  and  make  them  seek  to  be 
at  peace  with  us. 

During  the  extreme  pressures  of  the  war  indeed  many  errors  in  our 
administration  have  been  committed  when  we  could  not  have  ocpcri. 
ence  and  time  for  reflectitm  to  make  us  wise,  but  these  will  easily  be 
excused,  forgiven  and  forgotten  if  we  can  now,  while  at  leiaure,  find 
virtue,  wisdom,  and  foremght  enoi^  to  correct  them  and  form  such 
eatablishments  as  shall  secure  the  great  ends  of  our  Union  and  give 
dignity,  force,  utility  and  permanency  to  our  Empire. 

It  is  a  inty  we  should  lose  the  honor  and  blessings  which  have  cost 
us  so  dear  for  want  of  wisdom  and  firmness  in  measures  which  are 
esaential  to  oar  preservation.  It  is  now  at  our  (^don  either  to  fall  back 
into  our  orU;inal  atoms  or  form  such  an  union  as  shall  command  the 
respect  of  the  world  and  give  honor  and  sectuity  to  our  people. 

This  vast  subject  lies  with  mighty  weight  on  my  miod,  and  I  have 
bestowed  <hi  it  my  utmost  attention  and  here  offer  the  public  the  best 
thoughts  and  sendments  f  am  master  of.  I  have  confined  myself  b 
this  dissertadon  entirely  to  the  nature,  reason  and  truth  of  my  subject 
without  once  adverting  to  the  recepdon  it  might  meet  with  frau  men 
of  different  prejudices  or  interests.  To  find  the  truth,  not  to  cany  a 
point,  has  been  my  object. 

I  have  not  the  vanity  to  imagine  that  my  sentiments  may  be  adopted ; 
I  shall  have  all  the  reward  1  wish  or  expect  if  my  dissertadon  shall 
throw  any  l^t  on  the  great  subject,  shall  excite  an  emulation  at  in- 
quiry and  animate  some  abler  genius  to  form  a  plan  of  greater  perfec- 
tion, less  objectionable  and  more  useful. 

Fbiladblthu,  February  16, 1783. 
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NOTSS:  APPBNI»BD  BT  PBLATIAH  WEB3TBE  TO  THE    SEPUBU- 
CATION  lUDB  AT  PHILADELPHIA  IN   I79I 

NOTE  I 

Fonning  a  plan  of  confederation  or  a  lystem  of  general  goveniment 
of  the  United  States  engroaeed  the  attention  of  Coi^resB  from  the 
Declaration  of  Independence,  July  4, 1776,  till  the  same  was  completed 
by  Congress,  July  9,  1778,  and  recommended  to  the  several  States  for 
ratification,  whtt^  finally  took  place  March  i,  1781,  from  which  time 
the  said  confederation  was  considered  as  the  grand  constitution  r4  the 
general  government,  and  the  whole  administration  was  confonned  to  it 

And  as  it  had  stood  the  test  of  discussion  in  Congress  for  two  years 
before  they  completed  and  adopted  it,  and  in  all  the  States  for  three 
years  more  before  it  was  finally  ratified,  one  would  have  thought  that 
it  must  have  been  a  very  fimahed  and  perfect  plan  of  government. 

But  oD  trial  of  it  in  practice  it  was  found  to  be  extremely  weak, 
defective,  totally  inefficient,  and  altogether  inadequate  to  its  great 
«nds  and  purposes,  for 

1.  It  blended  the  legislative  and  executive  powen  together  in  one 
body. 

2.  Thiabody,  viz.:  Ccmgress,  consisted  of  but  one  house,  without  any 
check  upon  their  resolutions. 

3.  The  powers  of  Congress  in  very  few  instances  were  definitive  and 
final;  in  the  most  important  articlea  of  government  they  could  do  no 
more  than  recommend  to  the  several  States,  the  consent  of  every  one 
of  whid)  was  necessary  to  give  legal  sanction  to  any  act  so  recommended. 

4.  Hiey  could  assess  and  levy  no  taxes. 

5.  They  could  institute  and  execute  no  punishments  except  in  the 
military  department. 

6.  They  had  no  power  of  deciding  or  controlling  the  contendona  and 
disputes  of  different  States  with  each  other. 

7.  They  could  not  regulate  the  general  trade;  or, 

8.  Even  make  laws  to  secure  either  public  treadea  with  foreign  States, 
or  the  persons  of  public  ambassadors,  or  to  punish  vic^tions  or  inju- 
ries done  to  either  of  them. 

9.  They  could  institute  no  general  judiciary  powers. 

la  They  amid  regulate  00  public  roads,  caikals,  or  inland  nav^tion, 
etc,  etc.,  etc 

.^id  what  caps  all  the  rest  was  that  (whilst  uodef  sucfa  an  ineffi- 
cient political  constitution  the  only  chance  we  had  of  any  tolerable 
admimstiation  lay  wholly  in  the  prudence  and  wisdom  of  the  men  who 
happened  to  take  the  lead  in  our  public  councils)  it  was  fatally  pm- 
vided  by  the  absurd  doctrine  of  rotation  that  if  any  member  of  Coi^ess 
by  three  years'  experience  and  application  had  qualified  himself  to 
manage  our  public  affairs  with  consisteQcy  and  fitness,  that  he  should 
be  coDstitutionally  aad  abstriutely  rendered  inc^iable  (d  serving  any 


..Google 


548  APPENDIX 

Afpkmdix     loiter  till  by  three  years*  discontinuance  be  had  pretty  weQ  tost  the 
XI  cue  or  train  of  the  public  counsels  and  forgot  the  ideas  and  plans  which 

made  his  service  useful  and  important  and,  in  the  mean  time,  his  place 
should  be  supplied  by  a  fresh  man,  vho  had  the  whole  matter  to  learn, 
and  when  he  had  learned  it  was  to  give  place  to  another  fresh  man,  and 
so  on  to  the  end  of  the  chapter. 

The  sennble  niincl  of  the  United  States  by  long  experience  of  the 
fatd  mischief  of  anarchy,  or  (which  is  about  the  same  thing)  of  this 
ridiculous  inefficient  form  of  government,  began  to  apprehend  that 
there  was  something  wroi^  in  our  policy  which  ought  to  be  mlr«s«ed 
and  mended,  but  nobody  undertook  to  delineate  the  necessary  amend- 
ments. 

I  was  then  pretty  much  at  Idsure,  and  was  fully  of  ofniiion  (thou^ 
the  sentiment  at  that  time  would  not  very  well  bear)  that  it  would  be 
ten  times  easier  to  form  a  new  constitution  than  to  mend  the  old  one. 
I  therefore  sat  myself  down  to  sketch  out  the  leading  prindples  of  that 
political  constitution  which  I  thought  necessary  bo  the  preservatioo 
and  happiness  of  the  United  States  of  America,  which  are  axapnatA 
ta  this  Dissertation. 

I  hope  the  reader  will  please  consider  that  these  are  the  cxipnal 
thoughts  of  a  private  individual,  dictated  by  the  nature  of  the  subject 
only,  long  before  the  important  theme  became  the  great  object  of  dis- 
cusaon  in  the  most  dignified  and  important  assembly  whidi  ever  sat 
or  dedded  in  America. 

NOTB  a 

At  the  time  when  this  Dissertation  was  written  (Feb.  l6,  1783)  the 
defects  and  insufficiency  of  the  Old  Federal  Constitution  were  uni- 
versally felt  and  aclcnowledged.  It  was  manifest,  not  only  that  the 
Internal  police,  justice,  security  and  peace  of  the  States  could  iKver  be 
preserved  under  it,  but  the  finances  and  public  credit  would  neceiBarily 
become  so  embarrassed,  precarious  and  void  of  support  that  no  puUic 
movement  which  depended  on  the  revenue  could  be  managed  wi^  any 
effectual  certainty:  but  though  the  public  mind  was  under  full  ooavic- 
tion  of  all  these  mischiefs  and  was  contemplatii^  a  remedy,  yet  the 
public  ideas  were  not  at  all  concentrated,  much  less  arrai^ed  into  any 
new  system  or  form  of  government  which  would  obviate  these  evils. 
Under  these  drcumstances  I  offered  this  Dissertation  to  the  puUic 
How  far  the  principles  of  it  were  adopted  or  rejected  in  the  New  Con- 
stitution, which  was  four  years  afterwards  (Sept.  17,  1787)  formed  by 
the  General  Convention  arid  since  ratified  by  all  the  States,  is  obvious  to 
everyone. 

I  wish  here  to  remark  the  great  particulars  of  my  plan  iriildi  were 
rejected  by  the  Convention. 

I.  My  plan  was  to  keep  the  legislative  and  executive  departmeats 
entirely  distinct;  the  one  to  conmst  of  the  two  bouses  of  Congreaa,  tlie 
other  to  rest  entirely  in  the  Grand  Council  of  State. 

3.  I  proposed  to  introduce  a  Chamber  of  Commerce,  to  coiuist  of 
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merchanta  iriw  ahotdd  be  conautted  by  the  le^slature  in  all  matters  of 
trade  and  revenue,  and  whidi  should  have  the  conducting  the  revenue 
conunitted  to  them. 

The  first  of  these  the  Convention  qualified;  the  second  diey  say 
nothing  of,  *. «.,  take  no  notice  of  it. 

3.  I  proposed  that  the  great  officen  of  state  should  have  the  perusal 
of  all  bills  before  they  were  enacted  into  laws,  and  should  be  required 
to  ^ve  their  opinion  of  them  as  far  as  they  affected  the  public  Interest 
in  their  several  departments,  which  report  of  them  Congress  should  cause 
to  be  read  in  their  respective  houses  and  entered  on  their  minutea.  This 
is  passed  over  without  notice. 

4.  I  propoaed  that  all  public  officers  appointed  by  the  executive  au- 
thority should  be  amenable  both  to  them  and  to  the  legislative  power, 
and  removable  for  just  cause  by  either  of  them.  This  is  qualified  by 
the  Convention. 

And  inasmuch  as  my  sentiments  in  these  respects  were  either  quali- 
fied or  totally  neglected  by  the  Convention,  I  suppose  they  were  wroi^ 
However,  the  whole  matter  is  submitted  to  the  ptjitidans  of  the  present 
age  and  to  our  posterity  in  future. 

In  sundry  other  things  the  Convention  have  gone  into  miautise,  e.  g., 
respecting  elections  of  presidents,  senators,  and  representatives  in 
Coi^iesB,  etc.,  which  I  proposed  to  leave  at  large  to  the  wisdom  and 
discretion  of  Congress  and  of  the  several  States. 

Great  reasons  may  doubtless  be  assigned  for  their  dedsion,  and 
perhaps  some  little  ones  for  mine.  Time,  the  great  arbiter  of  all  human 
plans  may,  after  a  while,  give  his  dedsion;  but  neither  the  Convention 
nor  myself  will  [wxjbably  live  to  feel  either  the  exultation  or  mortifica- 
tion of  his  approbation  or  disapprobation  of  dtfaer  of  our  plans. 

But  if  any  of  these  questions  should  in  future  time  become  objects 
of  discussion,  neither  the  vast  dignity  of  the  Convention,  nor  the  low, 
unnoticed  state  of  myself,  will  be  at  all  considered  tn  the  debates;  the 
merits  of  the  matter  and  the  interests  connected  with  or  arisbg  out  <A 
it  will  alone  dictate  the  dednon. 
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XII 

THE  VIRGINIA  PLAN 

PSESENTBD  TO  THE  FEDEEAL  CONVENTION,  HAT  09,  1787,  BT 
EDMUND  EANDOLFH,  FBOM  THE  TEXT  AS  PKINTED  IN  THE 
UADISON  PAFEKS,  U,  731-735,  WITH  THE  THREE  LETTERS  Ot 
HADISON  OF  lUKCH  AND  APRII.  I787,  CONTAINING  THE  <»n.T 
SEBTCH  HE  SAYS  HB  EVER  HADE  OP  A  CONSTTFUTION 

I.  Resohed,  that  the  Articles  of  Confedcratioii  oi^ht  to  be  so  cor- 
ncted  and  enlarged  aa  to  accomplish  the  objects  propooed  by  theii 
ioatitutioii;  namely,  common  defence,  Kcurity  of  liberty,  and  geseral 
welfare. 

3.  Rest^ved,  therefore,  that  the  rights  of  suffnge  in  the  National 
Legislature  ought  to  be  propcntioned  to  the  quotas  of  contribution,  or 
to  the  number  of  free  inhabitanta,  as  the  one  or  tbe  other  rule  may  wem 
best  in  different  cases. 

3.  Rao^Kd,  that  the  National  Lej^riature  oug^t  to  consist  of  two 
branches. 

4.  Resi^ved,  that  the  members  of  the  first  brandi  of  the  National 
Legidature  ought  to  be  dected  by  the  people  of  tix  several  States  every 

"  '       for  the  tenn  of ;  to  be  of  the  age  of years  at  least: 

to  receive  liberal  sdpertds  by  which  they  may  be  compensated  for  the 
devotion  of  their  time  to  the  public  service;  to  be  ineligible  to  any  office 
establidied  by  a  particular  State,  or  under  the  authority  of  the  United 
States,  except  those  peculiarly  belong  to  the  functioos  of  the  first 

branch,  during  the  term  of  service,  and  for  the  ^lace  of after  its 

ezjMiation;  to  be  incapable  of  re-election  for  the  space  at after 

the  ex(»ration  of  their  term  of  service,  and  to  be  subject  to  recall. 

5.  Sesohed,  that  the  members  of  the  second  brandi  of  the  National 
Legislature  ought  to  be  elected  by  those  of  the  first,  out  of  a  proper 
number  of  persons  nominated  by  the  individual  Legislatures,  to  be  <rf 

the  s^e  of years  at  least;  to  hold  their  offices  for  a  term  sufficient 

to  ensure  their  independency ;  to  receive  liberal  stipends,  by  which  they 
may  be  compensated  for  the  devotion  of  thdr  time  to  the  public  service ; 
and  to  be  ineligible  to  any  office  established  by  a  particular  State,  or 
under  the  authority  of  the  United  States,  except  Uiose  peculiarly  be- 
lon^ng  to  the  functions  of  the  second  branch,  during  the  term  of  serv- 
ice; and  for  the  space  of after  the  expiration  thereof. 

6.  ii«n>fiiaf,thateachbrandi  ought  to  po8se8sther^;htof  originating 
acts;  that  the  National  Legislature  ought  to  be  empowered  to  enjoy 
the  legislative  rights  vested  in  Congress  by  the  Confederation,  and 
moreover  to  legislate  in  all  cases  to  which  the  separate  States  are  in* 
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competent,  or  in  whldi  the  harmony  of  the  United  States  mky  be  inter- 
rupted by  the  ezerdae  of  indhridual  legiaUtion;  to  negative  all  laws 
pasaed  by  the  eeveral  States  oontravenii^,  in  the  opinion  of  the  Na- 
tional Legislature,  the  Artides  of  Unkm,  or  any  treaty  subusting 
under  the  authority  of  the  Union;  and  to  call  forth  the  force  of  the 
Union  ^catnat  any  member  of  the  Union  failing  to  ful&l  its  duty  under 
the  Articles  thereof. 

7.  AeiolMi,  that  a  National  Executive  be  inotituted;  to  be  chosen  by 

the  National  Legislature  for  the  term  of ;  to  receive  punctually, 

at  stated  times,  a  fixed  compenaaticm  for  the  Krvices  rendered,  in  which 
no  increase  nor  diminution  shall  be  made,  so  as  to  afFect  the  maf^stracy 
existing  at  the  time  of  increase  or  diminution;  and  to  be  inel^ble  a 
second  time;  and  that^  besides  a  general  authcoity  to  execute  the  na- 
tional lawB,  it  ought  to  enjoy  the  executive  r^ts  vested  in  Congneia 
by  the  Confederation. 

8.  Resobed,  that  the  Executive,  and  a  convenient  number  of  the 
national  Judiciary,  ought  to  compose  a  Council  of  Revision,  with 
authority  to  examine  every  act  of  the  National  L^ialature,  before  it 
shall  operate,  and  every  act  of  a  particular  L^islature  before  a  nega- 
tive thereon  shall  be  final;  and  that  the  dissent  of  the  said  Council  shall 
amount  to  a  rejection,  unless  the  act  of  the  National  Legislature  be 
again  passed,  or  that  of  a  particular  Legislature  be  again  negatived  by 
of  the  members  of  each  branch. 

9.  Rtsobxd,  that  a  National  Judiciary  be  established ;  to  conast  tA 
one  or  more  supreme  tribunals,  and  of  inferior  tribunals  to  be  chosen  by 
the  National  Legislature;  to  hold  their  ofBces  during  good  behaviour, 
and  to  receive  punctually,  at  stated  times,  fixed  compensation  for  their 
services,  in  which  no  increase  or  diminution  shall  be  made,  so  as  to  affect 
the  persons  actually  io  office  at  the  time  of  such  increase  or  diminution. 
That  the  jurisdiction  of  the  inferior  tribunals  shall  be  to  hear  and  deter- 
mine, va  the  first  instance,  and  of  the  supreme  tribunal  to  hear  and 
determine,  tnthe  dernier  ressort,  all  piracies  and  fdonies  on  the  high  seas; 
captures  from  an  enemy;  cases  in  which  foreigners,  or  citizens  of  other 
States,  applying  to  such  jurisdictions,  may  be  interested;  or  which 
respect  the  collection  of  the  national  revenue;  impeachments  of  any 
national  officers,  and  questions  which  may  involve  the  national  peace 
and  harmony. 

' '  10.  Resolved,  that  provision  ought  to  be  made  ior  the  admission  of 
States  lawfully  arising  withm  the  limits  of  the  United  States,  whether 
from  a  voluntary  junction  of  government  and  territory,  or  otherwise, 
with  the  consent  ai  a  number  of  voices  in  the  Natioaal  Legislature  leas 
than  the  whole. 

1 1.  Resobed,  that  a  repuUican  government,  and  the  territory  of  each 
State,  except  in  the  instance  of  a  voluntary  junction  of  govemmeat  and 
territory,  ought  to  be  guaranteed  by  the  United  States  to  each  State. 

13.  Raoloed,  that  provision  ought  to  be  made  for  the  continuance  of 
Congress  and  their  authorities  and  privileges,  until  a  given  day  after 
the  reform  of  the  Artides  of  Union  shall  be  adopted,  and  for  the  com- 
pletion of  all  their  e 
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Aptendiz     '   13-  Ruoivtd,  that  provision  ought  to  be  made  for  the  amendment  of 
XII  the  Articles  of  Union,  whensoever  it  shall  aeem  necessary;  and  that  the 

assent  of  the  National  Legislature  ought  not  to  be  required  thereto. 

14.  Resolved,  that  the  legislative,  executive,  and  judiciary  powers, 
within  the  several  States  ought  to  be  bound  by  oath  to  suppcnt  the 
Artides  of  Union. 

15.  Resobed,  that  the  amendments  which  shall  be  offered  to  the  Con- 
federation, by  the  Convention  ought,  at  a  proper  time  or  times,  after 
the  approbation  of  Congress,  to  be  submitted  to  an  assembly  or  asaem- 
blies  of  representatives,  recommended  by  the  several  L^islatuces  to 
be  expressly  chosen  by  the  people  to  consider  and  decide  thereon.  .  .  . 
It  was  then  retobied,  that  the  House  will  to-morrow  resolve  itself  into  a 
Committee  of  the  Whole  House,  to  consider  of  the  state  of  the  American 
Union ;  and  that  the  propositions  moved  by  Mr.  Randdph  be  referred  to 
sa^  Committee. 


THE  PERSONAL  CLAIM   OF  IfADISON 

In  tiie" Introduction  to  the  £>ebate8  in  the  Convention" '  occurs 
the  foUowit^:  "As  a  sketch  on  paper,  the  earliest,  perhaps,  of  a  Ctm- 
Btitutional  Government  for  the  Union  (organized  into  regular  depart- 
ments, with  physical  means  operating  on  individuals)  to  be  sanctioned 
by  the  people  of  the  States,  actii%  in  their  original  and  sovereign  char- 
acter, was  contained  in  the  letters  of  James  Madison  to  Thomas  Jeffer- 
son of  the  nineteenth  of  March;  to  Governor  Randolph  of  thee^tfa  of 
April;  and  to  General  Washington  of  the  mxteenth  of  April,  1787,  for 
which  see  their  respective  dates."  Thus  it  appears  that  the  earliest 
sketch  of  a  constitution  Madison  claims  to  have  made  is  embodied  in 
these  three  tetters,  printed  below,  written  in  March  and  April,  1787, 
—  more  than  four  years  after  the  publication  at  PhiUdelfrfua  on 
February  l6th,  1783  (at  a  time  when  Madison  was  actually  present 
in  that  dty  as  a  membo-  <rf  the  Continental  Congress),  of  Pdatiab 
Webster's  epoch-making  paper  of  that  date. 

'  HADISOH  TO  JBFFESSON 

Nbw  You,  March  19, 1787. 
'  IDeak  Sir,  Congress  have  continued  so  (hin  as  to  be  inccunpetent  to 
the  dispatch  of  the  more  important  bunness  before  them.  We  have  at 
present  nine  states,  and  it  is  not  improbable  that  something  may  now  be 
done.  The  report  of  Mr.  Jay  on  the  mutual  violations  of  the  treaty  <rf 
peace  will  be  among  the  first  subjects  of  deliberation.  He  favors  the 
British  claim  of  interest,  but  refers  the  question  to  the  court.  Tfae 
amount  of  the  report,  which  is  an  able  one,  is,  that  the  treaty  should  be 
put  in  force  as  a  law,  and  the  exposition  of  it  left,  like  that  of  other  lawsi 
to  the  ordinary  tribunals. 

I  Tie  Madison  Papers,  ii,  714. 
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The  Spaniflh  project  sleeps.  A  perusal  of  Hie  attempt  of  seven  stattt  Afpbmdix 
to  main  a  new  treaty,  by  repealing  an  essentia]  condition  of  the  old,  XII 
■atisfied  me  that  Jay's  caution  would  revolt  at  so  irregular  a  sanctioiL 
A  late  accidental  conversation  with  Guardoqui  proved  to  me  that  the 
n^ottadon  is  arrested,  it  may  appear  Btiaage  that  a  member  of  Con- 
gress should  be  indebted  to  a  foreign  Minister  for  such  infonnatioD, 
yet  Buch  is  the  footing  on  which  the  intemperance  of  party  has  put  the 
matter,  that  it  rests  wholly  with  Mr.  Jay  how  far  he  will  communicate 
with  Congress,  as  well  as  how  far  he  will  negotiate  with  GuardoquL 
But  although  it  appears  that  the  intended  sacrifice  of  the  Mississippi 
will  not  be  made,  the  consequences  of  the  intention  and  the  attempt 
are  likely  to  be  very  serious.  I  have  already  made  known  b>  you  the 
light  in  which  the  subject  was  taken  up  by  Virpnia.  Mr.  Henry's  dis- 
gust exceeds  all  measure,  and  I  am  not  singular  in  ascribmg  his 
fdusal  to  attend  the  Convention  to  the  policy  of  keepii%  himself  free 
to  combat  or  espouse  the  result  of  it  according  to  the  result  of  the 
Mississippi  bumness,  amoi^  other  circumstances.  North  Carolina  also 
has  given  pointed  instructions  to  her  Delegates;  so  has  New  Jersey. 
A  propoation  for  the  like  purpose  was  a  few  days  ago  made  in  tlieL^- 
islature  of  Pennsylvania,  but  went  off  without  a  decision  oa  its  merits. 
Her  Delegates  in  Congress  are  equally  divided  on  tlie  subject  The 
tendency  of  this  pn>ject  to  foment  dietrust  among  the  Atlantic  States, 
at  a  crisis  when  harmony  and  confidence  ought  to  have  been  studi- 
ously cherished,  has  not  been  more  verified  than  its  predicted  effect  on 
the  ultramontane  settlements.  I  have  credible  informatioD  that  the 
people  living  on  the  Western  waters  are  already  in  great  Station,  and 
are  taking  measures  for  unidi^  their  consultadons.  The  amtndon  ot 
individuals  will  quickly  mix  itself  with  the  original  motives  of  resent- 
ment and  interest.  Communication  will  gradually  take  place  with  their 
British  neighbors.  They  will  be  led  to  set  up  for  themselves,  to  seize  on 
the  vacant  lands,  toendceem^rantsbyboundesand  an  exemption  from 
Federal  burthens,  and  in  ail  respects  play  the  part  of  Vermont  on  a 
large  theatre.  It  is  hinted  to  me  that  Britiah  partisans  are  already  feel- 
ing the  pulse  of  some  of  the  Western  setdements.  Should  these  appre- 
bennons  not  be  imaginary,  Spain  may  have  equal  reason  with  the 
United  States  to  rue  the  unnatural  attempt  to  shut  the  Misnssipin. 
Guardoqui  has  been  admonished  of  the  danger,  and,  I  believe,  is  not 
insensible  to  it,  though  he  affects  to  be  otherwise,  and  talks  as  if  the 
dependence  of  Britain  on  the  commercial  favors  of  his  Court  would 
induce  her  to  play  into  the  hands  of  Spain.  The  eye  of  France  also  can- 
not fail  to  watch  over  the  western  prospects.  I  leain  from  those  who 
confer  here  with  Otto  and  De  la  Forest,  that  they  favor  the  opening 
of  the  MississipFn,  disclaiming  at  the  same  time  any  auth<mty  to  tpeak 
the  sentiments  of  their  Court.  I  find  that  the  Virginia  E)elegates,  during 
the  Mississippi  discusoons  last  fall,  entered  into  very  confidential  inter- 
views with  these  gentlemen.  In  one  of  them  the  idea  was  comnuini- 
cated  to  Otto  of  opening  the  Misussippi  for  exports  but  not  for  imports, 
and  of  giving  to  France  and  Spain  some  exclusive  privileges  in  the  trade. 
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tirrtxmsx  He  promised  to  tiaiiHiut  It  to  VerKBtum.  to  obtain  his  sentimeiits  on 
XII  the  iritole  matter,  and  to  communicate  them  to  the  Ddcgatea.  Not  \oos 

since  Grayson  called  on  him,  and  revived  the  subject  He  assured 
Gnyson  diat  he  had  received  no  answer  from  France,  and  ^[nified  his 
wish  that  yon  might  pump  the  Count  de  Vergennes,  observiog  Aat 
ha  vouti  deny  to  you  his  having  received  any  infomation  from  America, 
I  discover,  through  several  channels,  that  it  would  be  very  grateful  to 
tlK  Frendi  politicians  here  to  see  our  negotiations  with  ^>ain  shifted  into 
your  hands  and  carried  on  under  the  mediating  auspices  of  their  Court. 

Van  Berkel  has  remonstrated  against  the  late  acts  of  Virgittia,  giving 
privities  to  French  wines  and  brandies  in  French  bottoms,  oontendii^ 
tiiat  the  Dutch  are  endded  by  their  treaty  to  equal  ezempdona  with  the 
most  favored  nadon,  without  bong  subject  to  a  compensation  for  them. 
Mr.  Jay  has  rcpCMted  against  this  constniction,  but  considefs  die  act  of 
\^rginia  as  vidadng  the  treaty;  —  first,  as  it  appears  to  be  gratuitous, 
not  compensatory,  on  the  face  of  it;  secondly,  because  the  States  have 
no  right  to  form  tadt  compacts  with  foreign  nadons.  No  decuaon  of 
Congress  has  yet  tidcen  place  on  the  subject. 

The  expedition  of  General  Lincoln  against  the  insurgents  has  effectu- 
ally succeeded  in  disperni^  them.  Whether  the  calm  which  be  hM 
ntstomA  will  be  durable  or  not,  is  uncertain.  From  the  precautions 
taken  by  the  Government  of  Massachusetts,  it  would  seem  as  if  their 
apprehensons  were  not  extinguished.  Besidesdisarmiaganddu^iHKAu- 
^,  for  a  limited  time,  those  who  have  been  in  arms,  as  aoondition of  their 
pardon,  a  military  corps  is  to  be  raised  to  the  amount  of  one  thousand 
or  fifteen  hundred  Men,  and  to  be  statioaed  in  the  most  suspected  dis- 
tricts. It  b  said  that  notwithstanding  these  specimens  oi  the  temper 
of  the  Government,  a  great  proportion  of  the  offeoden  choose  rather  to 
ride  the  consequences  of  their  treason,  than  submit  to  the  conditioDs 
annexed  to  the  amnesty;  that  they  not  only  appear  openly  on  puUic 
occasions,  but  distinguish  tliemsdves  by  baizes  of  their  character;  and 
that  this  insolence  is  in  many  instances  countenanced  by  no  leas  dedsve 
marks  of  papular  favc^  than  Sections  to  local  offices  of  tnist  and 
authority. 

A  proposition  is  before  the  Legislature  of  this  State,  now  sitting,  for 
lenoundng  its  pretennons  to  Vermont,  and  urging  the  admission  of  it 
into  the  Confederacy.  The  different  parties  are  not  agreed  as  to  the 
form  in  which  the  renunciation  should  be  made,  but  are  likdy  to  agree 
as  to  the  substance.  Should  the  offer  be  made,  and  should  Vermont  not 
reject  it  altogether,  I  think  they  will  insist  on  two  sdpuladons  at  least; 
—  first,  that  their  becomii^  parttes  to  the  Confederation  shall  not  sub- 
ject their  boundaries,  or  the  rights  of  their  dtisens,  to  be  questioDcd 
under  the  ninth  Ardde;  secondly,  that  they  shall  not  be  subject  to  any 
part  of  the  public  debts  already  contracted. 

The  Get^rapher  and  his  assbtants  have  returned  surveys  oa  the 
Federal  lands  to  the  amount  of  about  eight  hundred  thousand  acrca, 
which  it  is  supposed  would  sell  pretty  readily  for  public  securitiea>  and 
anne  of  it,  lying  on  the  Ohio,  even  for  specie.  It  will  be  difficult,  how- 
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ever,  to  get  proper  steps  taken  by  Congress,  so  many  of  the  States  hav- 
ing lands  of  their  own  at  market  It  is  supposed  that  this  conuderatioa 
had  some  share  in  the  zeal  for  shutting  the  MissUsipfH.  New  Jersey, and 
some  others  having  no  Western  lands,  which  favored  this  measure, 
b^n  now  to  penetrate  the  secret.  A  letter  from  the  Governor  of  Vir- 
ginia informs  me,  that  the  project  of  paper-money  is  beginning  to 
recover  from  the  blow  given  tt  at  the  last  session  of  the  Legislature.  If 
Mr.  Henry  espouses  it,  of  which  there  is  little  doubt,  I  think  an  i-miiwifm 
will  talce  place. 

MADISON  TO  SANDOLPH 

Nxw  Yoax,  April  8, 1787. 
Dkas  &i. 

Your  two  favors  of  the  twenty-second  and  twenty-seventh  of  March, 
have  been  received  since  my  last.  In  a  precedii:^  one  you  ask,  what 
tribunal  is  to  take  cognizance  of  Clark's  offence?  If  our  own  laws  will 
not  reach  It,  I  see  no  possibility  of  punishing  it.  But  will  it  not  come 
within  the  act  of  the  last  session  concerning  treasons  and  other  offences 
committed  without  the  commonwealth?  I  have  had  no  opportunity 
yet  of  consulting  Mr.  Otto  on  the  allegation  of  Osier  touchii^  the  mar- 
riage of  French  subjects  in  America.  What  is  the  corupiatous  prosecu- 
Mm  which  you  suspect  will  ^mtly  display  a  notable  instance  of  perjury  ? 

I  am  glad  to  find  that  you  are  turning  your  thoughts  towards  the 
business  of  May  next.  My  despair  of  your  finding  the  necessary  leisura 
as  signified  in  one  of  your  letters,  with  the  probability  that  some  lead- 
ing propositions  at  least  would  be  expected  from  Virginia  had  engaged 
me  in  a  closer  attention  to  the  subject  than  I  should  otherwise  have 
given.  Iwill ju8thinttheideastbathaveoccurred,Ieavii%explanatio» 
for  interview, 

I  think  with  you,  that  it  will  be  wril  to  retain  as  much  as  possible  of 
the  old  Confederation,  though  I  doubt  whether  it  may  not  be  best  to 
work  the  valuable  articles  into  the  new  system,  instead  of  engrafting 
the  latter  on  the  former.  I  am  also  perfectly  of  your  opinion,  that,  in 
framing  a  system,  no  material  sacrifices  ought  to  be  made  to  local  or 
temporary  prejudices.  An  explanatory  address  must  of  necessity  ac- 
company the  result  of  the  Convention  on  the  main  object.  I  am  not 
sure  that  it  will  be  practicable  to  present  the  several  parts  of  the  re- 
form in  so  detached  a  manner  to  the  States,  as  that  a  partial  adoptim 
will  be  binding.  [Particular  States  may  view  different  articles  as  caa- 
ditions  of  each  other,  and  would  only  ratify  them  as  such.  Others  might 
ratify  them  as  independent  propositions.  The  consequence  would  be 
that  the  ratifications  of  both  would  go  for  nothing.  I  have  not,  how- 
ever, examined  this  point  thoroughly.  In  truth,  my  ideas  of  a  reform 
etrite  so  deeply  at  the  old  Confederation,  and  lead  to  sudi  a  system- 
atic chai^ie,  tiiat  they  scarcdy  admit  of  the  expedient. 

I  hold  it  for  a  fundamental  point,  that  an  individual  indq>endence  of 
the  States  is  utteriy  irreconcilable  with  the  idea  of  an  aggregate  sover- 
eignty.  I  think,  at  the  same  time,  that  a  consolidation  of  the  Statee 
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Amvoa     into  one  simple  republic  ia  not  leae  unsttainable  than  it  would  be  in- 

XII  expedient.  Let  it  be  tried,  then,  whether  any  nuddle  ground  can  be 

taken,  which  will  at  once  support  a  due  supremacy  of  the  national 

authority,  and  leave  in  force  die  local  authorities  so  far  aa  they  can  be 

subordinately  useful. 

The  first  step  to  be  taken  is,  I  think,  a  change  in  the  principle  of 
representation.  Accordii^  to  the  present  form  of  the  Union  an  equality 
of  suffrage,  if  not  just  towards  the  larger  members  of  it,  is  at  least  safe 
to  them,  as  the  liberty  they  exerdse  of  rejecting  or  executing  the  acts 
of  Congress,  is  uncontrollable  by  the  nominal  sovereignty  of  Coi^pev. 
Under  a  system  which  would  operate  without  the  tnterventiMi  of  the 
States,  the  case  would  be  mat^ially  altered.  A  vote  from  Delaware 
would  have  the  same  effect  as  one  from  Massachusetts  at  \^rginia. 

Let  the  National  Government  be  armed  with  a  poutive  and  oomplete 
authority  in  all  cases  where  unifonn  measures  are  necessary,  as  in 
trade,  etc,  etc.  Let  it  also  retain  the  powers  which  it  now  possesses. 

Let  it  have  a  n^ative,  in  all  cases  whatsoever,  on  the  Legislative 
acts  of  the  States,  as  the  King  of  Great  Britain  heretofore  had.  Hiis  I 
conceive  to  be  essential  and  the  least  possible  abridgement  of  the  State 
sovereignties.  Without  such  a  defensive  power,  every  positive  power 
that  can  be  given  on  paper  will  be  unavailing.  It  will  also  give  internal 
stability  to  the  States.  There  has  been  no  moment  since  the  peace 
at  which  the  Federal  assent  would  have  been  given  to  paper  money— 
etc.,  etc 

Let  this  national  supremacy  be  extended  also  to  the  Judtdary  de- 
partment. If  the  Judges  in  the  last  resort  depend  on  the  States,  and 
are  bound  by  their  oaths  to  them,  and  not  to  the  Union,  the  intention 
of  the  law  and  the  interests  of  the  nation  may  be  defeated  by  the  ob- 
sequiousness of  the  tribunals  to  the  policy  or  prejudices  of  the  States. 
It  seems  at  least  essential  that  an  appeal  ^ould  lie  to  some  national 
tribunals  in  all  cases  which  concern  foreigners  or  inhabitants  of  other 
States.  The  admiralty  jurisdiction  may  be  fully  submitted  to  the 
National  Government 

A  Government  formed  of  such  extensive  powers  ou^t  to  be  wdl  or- 
ganized.  The  Legislative  department  may  be  divided  into  two  brandies. 

One  of  them  to  be  dioeen  every years  by  the  Legislatures  or  the 

people  at  lai^:  the  other  to  conrist  td  a  more  select  number,  hriii\^ 
theb  appointments  for  a  longer  term,  and  going  out  in  rotation.  Per- 
haps the  negative  on  the  State  laws  may  be  most  conveniendy  locked 
in  this  branch.  A  council  of  Revision  may  be  superadded,  including 
the  great  ministerial  officers.  t 

A  national  Executive  will  also  be  necessary.  I  have  scanxly  ventured 
to  form  my  own  opinion  yet,  either  of  the  manner  in  which  it  ou{^t  to 
be  constituted,  or  of  the  authorities  with  whidi  it  ot^t  to  be  dothed. 

An  artide  ought  to  be  inserted  expresdy  guarantedng  the  ttaoquil- 
ity  of  the  States  ^;atnst  internal  as  well  as  exttmal  dangers. 

To  give  the  new  system  its  proper  energy,  it  wll  be  desirable  to  have 
it  ratified  by  the  authority  of  the  people,  and  not  merely  by  that  of  the 
Legislatures. 
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I  am  afraid  you  will  think  this  project  if  not  extravagant,  absolutdjr  AnxNDn 
unattainable  and  unworthy  of  being  attempted.  Concdvii^  it  my-  XII 
self  to  go  no  further  than  is  essential,  the  objections  drawn  from  this 
source  are  to  be  laid  aside..  I  flatter  myself,  however,  that  they  may 
be  less  formidable  oa  trial  than  in  contemplation.  The  change  in  the 
principle  of  representation  will  be  relished  by  a  majority  of  the  States, 
and  those  too  of  moat  influence.  The  Nixthem  States  will  be  recon- 
died  to  it  by  the  actual  superiority  of  th«r  populousness;  the  South- 
ern by  their  expected  superiority  on  this  point.  This  principle  estab- 
lished, the  repugnance  of  the  large  States  to  part  with  power  will  in 
a  great  d^ree  subside,  and  the  smaller  States  must  ultimately  yield 
to  the  predominant  will.  It  is  also  already  seen  by  many,  and  must  by 
degrees  be  seen  by  all,  that,  unless  the  Union  be  organized  efficiently  oa 
republican  principles,  innovations  of  a  much  more  objectionable  form 
may  be  obtruded;  w,  in  the  most  favorable  event,  the  partition  oC 
tbe  Em(Hre,  into  rival  and  hostile  confederacies  will  ensue. 

llADISCm  TO  WASHINGTON 

Nbw  Yoke,  iG  April  1787 
DBAS  SiK, 

I  have  been  honored  with  your  letter  of  the  Sist  of  March, 
and  find  with  much  pleasure,  that  your  views  of  the  reform,  which  ought 
to  be  pursued  by  the  convention,  give  a  sanction  to  those  which  I  have 
entertained.  Temporizing  applications  will  dishonor  the  councils, 
which  propose  them,  and  may  foment  the  internal  malignity  of  tbe 
diaeaie,  at  the  same  time  that  they  produce  an  ostensible  palliation  of 
it.  Radical  attempts,  although  unsuccessful,  will  at  least  justify  the 
authors  of  them. 

Having  been  lately  led  to  revolve  tbe  subject,  which  is  to  undergo 
the  dbcusrion  of  the  convention,  and  formed  in  my  mind  some  outlines 
of  a  new  system,  I  take  the  liberty  of  submitting  them  without  apology 
to  your  eye.  Conceiving  that  an  individual  independence  of  the  States 
u  totally  irreconcilable  with  their  aggregate  sovereignty,  and  that  a 
consolidation  of  the  whole  into  one  simple  republic  would  be  as  inex- 
pedient as  it  is  unattainable,  I  have  sought  for  some  middle  ground, 
which  may  at  once  support  a  due  supremacy  of  the  national  authority, 
and  not  exclude  the  local  authorities  wherever  they  can  be  subordin- 
ately  useful. 

I  woukl  prc^Mse  as  the  ground-work,  that  a  change  be  made  in  the 
prind[de  of  representation.  According  to  the  present  form  of  the  Union, 
in  which  the  intervention  of  the  States  is  in  all  great  cases  necessary 
to  effectuate  the  measures  of  Congress,  an  equality  of  suffrage  does 
not  destroy  the  inequality  of  importance  in  the  sevoal  members.  No 
one  will  deny,  that  Virginia  and  Massachusetts  have  more  weight  and 
influence,  both  within  and  without  Congress,  than  IMaware  or  Rhode 
Island.  Under  a  system,  which  would  ofierate  in  many  wwential 
points  without  tbe  intervention  of  the  State  l^islatures,  the  case  would 
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Appendix  be  materially  altered.  A  vote  in  the  nadonal  coundls  from  Delavare 
XII  would  then  have  the  same  effect  and  value,  as  one  from  the  laigest 

State  in  the  Union.  I  am  ready  to  believe,  that  such  a  change  will 
not  be  attended  with  much  difficulty,  a  majority  of  the  States,  and  those 
of  the  greatest  influence,  will  regard  it  as  favorable  to  than.  To  the 
Northern  States  it  will  be  recommended  by  their  pieaent  populousness; 
to  the  Southern,  by  their  expected  advantage  in  this  respect  The  lesser 
States  must  in  every  event  yield  to  the  predominant  will.  But  the  con- 
^eratioti,  which  particulaily  urges  a  change  in  the  representation, 
is,  that  it  will  obviate  the  principal  objections  of  the  larger  States  to 
the  necessary  concessions  of  power. 

I  would  propose  next,  that,  in  addition  to  the  present  federal  powers, 
the  national  government  should  be  armed  with  positive  and  complete 
authority  in  all  cases,  which  require  uniformity;  such  as  the  regulatJoa 
of  trade,  including  the  right  of  taxing  both  exports  and  imports,  the 
fixing  of  the  terms  and  forms  (rf  naturalisati<»i,  etc 

Over  and  above  this  poaldve  power,  a  n^iative  in  aU  cases  wkalso- 
eoer  on  the  legi^ative  acts  of  the  States,  as  heretofore  exercised  by  the 
kingly  prerc^ative,  appears  to  me  to  be  absolutely  necessary,  and  to  be 
the  least  possible  encroachment  on  the  State  jurisdictions.  Without 
this  defensive  power,  every  posidve  power,  that  can  be  given  on  p^ier, 
will  be  evaded  and  defeated.  The  States  will  continue  to  invade  tbe 
national  jurisdiction,  to  vblate  treaties  and  the  law  of  nations,  aod  to 
harass  each  other  with  rival  and  spiteful  measures,  dictated  by  mis- 
taken views  of  interest.  Another  happy  effect  of  this  prerogative, 
would  be  its  control  over  tbe  internal  vicissitudes  of  State  policy,  and 
the  aggressions  of  interested  majoritiea  on  the  rights  of  minorities  and 
of  individuals.  The  great  desideatum  which  has  not  yet  been  found  for 
republican  governments,  seems  to  be  some  diunterested  and  diqns- 
nonate  umpire  in  disputes  between  different  passions  and  interests 
in  the  State.  The  majority,  who  alone  have  the  right  of  dedston,  have 
frequently  an  interest  real  or  supposed  in  abusing  it.  In  monarchies 
the  sovereign  b  more  neutral  to  the  interests  and  views  of  different 
parties;  but  unfortunately  he  too  often  forms  interests  of  his  own, 
repugnant  to  those  of  the  whole.  Might  not  the  national  prerogative 
hare  suggested  be  found  sufficiently  disinterested  for  the  decision  of 
local  questions  of  policy,  whilst  it  would  itself  be  sufficiently  restrained 
from  the  pursuit  of  interests  adverse  to  those  of  the  whole  society? 
There  has  not  been  any  moment  since  the  peace,  at  which  the  reptesmt- 
atives  of  the  Union  would  have  given  an  assent  to  paper  money  >x 
any  other  measure  of  a  Idndred  nature. 

The  national  supremacy  ought  also  to  be  extended,  as  I  conceive, 
to  the  judiciary  departments.  If  those,  who  are  to  expound  and  a^ily 
the  laws,  are  connected  by  then-  interests  and  their  oaths  with  tbe  par- 
ticular States  wholly,  and  not  with  the  Union,  the  participation  of  t^ 
Union  in  the  making  of  tbe  taws  may  be  possibly  rendered  unavailing. 
It  seems,  at  least,  necessary  that  the  oaths  of  the  Judges  should  indodc 
a  fidelity  to  Ae  general  as  well  as  local  constitution,  and  that  an  appeal 
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eboiild  lie  to  Kxiie  national  tribuOali  la  all  cases  to  which  for^neri 
or  inhabitBiits  of  other  States  may  be  parties.  The  admiralty  jurisdic- 
tirai  160118  to  fall  entirely  within  the  purview  of  the  natjonal  govern- 
ment. The  oational  supremacy  in  the  executive  departments  is  liable 
to  some  difficulty,  untess  the  officers  administering  them  could  be  made 
appointable  by  the  sufMeme  govenunenL  The  militia  ought  certainly 
to  be  placed,  in  scone  fmn  or  other,  under  the  authority  which  is  en- 
trusted  with  the  general  protectiCT  and  defence. 

A  government  compoaed  of  such  extensive  powers  should  be  well 
organized  and  balanced.  The  legislative  department  might  be  divided 
into  two  branches,  one  of  them  chosen  every yeare  by  the  peo- 
ple at  large,  or  by  the  legislatures;  the  other  to  consist  of  fewer  mem- 
bers, to  hold  thdr  places  for  a  loiqier  tenn,  and  to  go  out  in  such  a 
rotation  as  always  to  leave  in.  office  a  large  majority  d  old  members. 
Perhaps  tbe  n^attve  on  the  laws  m^t  be  most  conveniently  exerdsed 
by  this  branch.  As  a  further  check,  a  council  of  revision  including  the 
great  ministerial  officers,  m^t  be  superadded. 

A  natioDal  executive  must  also  be  provided.  I  have  scarcely  ventured 
as  yet  to  form  my  own  opinion  dtiier  of  the  manner  in  which  it  ought 
to  be  constituted,  or  of  the  authorities  willi  which  it  ought  to  be  clothed. 
An  article  should  be  inserted  expressly  guarantying  the  tranquillity 
of  the  States  against  internal  as  well  as  external  dangers. 

In  like  wmnngr  the  right  of  coercion  should  be  expressly  declared. 
With  the  resources  of  commerce  in  hand,  the  national  administration 
might  always  find  means  of  exerting  it  either  by  sea  or  land.  But  the 
difficulty  and  awlcwardneas  of  operating  by  force  on  the  cdlective  will 
of  a  State  render  it  porticulariy  desirable,  that  tbe  necessity  di  it  might 
be  precluded. 

I^hape  tbe  negative  on  l3ie  laws  mtgbt  aeate  such  a  mutuality  of 
dependence  between  the  general  and  particular  authorities,  as  to  answer 
this  purpose;  ot  perhaps  some  defined  objects  of  taxation  might  be 
submitted,  along  with  commerce,  to  the  general  authority. 

To  'give  a  new  system  its  proper  validity  and  energy,  a  ratification 
must  be  obtained  from  the  people,  and  not  merely  from  the  ordinary 
authority  of  the  legislatures.  This  will  be  the  more  essential,  as  in- 
roads on  the  existing  constitutions  of  the  States  will  be  unavoidable. 

The  enclosed  address  to  the  States  on  lite  subject  of  the  treaty  of 
peace  has  been  agreed  to  by  Congress,  and  Ibnratded  to  the  several 
executives.  We  foresee  the  irritation,  whidi  it  will  excite  in  many  of  our 
countrymen;  but  could  not  withhold  our  approbation  of  the  measure. 
Both  the  reaoIutiotiB  on  the  addresses  passed  without  a  dissenting  voice. 

Congress  continues  to  be  thin,  and  of  course  to  do  little  business  of 
importance. 

The  settiement  at  the  public  accounts,  the  dispodtion  of  tbe  public 
lands,  and  arrangements  with  Spain,  are  subjects  which  claim  thar 
particular  attention.  As  a  step  towards  tbe  first,  the  treasury  board 
are  charged  with  the  task  of  reporting  a  jUaa  by  which  the  final  derision 
on  the  claims  ol  the  States  will  be  handed  over  from  Ctmgress  to  a  select 
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Appendix     aet  of  men,  bound  by  the  oaths,  and  dothed  iridi  the  powers,  of  disn- 
XII  cellon.   As  to  the  second  article,  Congreae  have  it  themadves  uodcr 

considerBtion.  Between  six  and  seven  thousand  acres  have  been  sur- 
veyed, and  are  ready  for  sale.  The  mode  of  sale,  however,  will  [ntibaUy 
be  a  source  of  different  opinions;  as  will  the  mode  of  disporai^  <A  ttw 
unsurveyed  residue.  The  eastern  gentlemen  remain  attached  to  the 
scheme  of  tcrwnships.  Many  others  are  equally  strenuous  for  todia- 
criminate  locations.  The  States,  which  have  lands  oi  their  own  for 
sale,  are  suspected  of  not  bdf%  hearty  in  brinj^ng  tlie  federal  land 
to  market.  The  business  with  Spain  is  becomli^  extremely  delicate, 
and  the  information  from  the  Western  settiements  truly  alarming. 

A  motion  was  made  some  days  ago  ior  an  adjourament  of  C 
for  a  short  period,  and  an  appcnntment  of  Philadelphia  ioi  their  n 
sembly.  The  eccentridty  of  tJus  place,  as  well  with  rq^aid  to  east  and 
west  as  to  north  and  south,  has  I  find  been  for  a  considerable  time  a 
thorn  in  the  minds  of  many  of  the  Southern  members.  Suspicion  too 
has  charged  some  important  votes  on  the  wei^t  thrown  by  the  pre* 
Bent  position  of  Congress  into  the  eastern  scale,  and  predicts  tliat  the 
eastern  members  will  never  concur  In  any  substantial  [MX>vi8ton  or 
movement  for  a  proper  permanent  seat  for  the  national  government, 
while  they  remain  so  much  gratified  by  its  temporary  residence.  These 
seem  to  have  been  the  operating  motives  with  those  on  one  side,  who 
were  not  locally  interested  in  the  removal.  On  the  other  side,  the  motives 
are  obvious. 

Those  of  real  we^ht  were  drawn  from  the  apparent  caprice  with 
which  Congreaa  might  be  reproached,  and  particularly  iaxa  die  peculi- 
arity of  the  existii^!  moment.  I  own,  that  I  think  so  much  ngaid  due 
to  these  connderations,  that,  notwithstanding  the  powerfid  ones  on  the 
other  side,  I  should  have  assented  with  repugnance  to  the  motioD,  and 
would  even  have  voted  against  it,  if  any  probaMity  had  existed,  that, 
by  waiting  for  a  proper  time,  a  proper  measure  mi^t  not  be  lost  for  a 
very  loi^  time.  The  plan,  which  I  should  have  judged  most  dlgiUe^ 
would  have  been  to  fix  on  the  removal  whenever  a  vote  could  be  ob- 
tained, but  BO  as  that  it  should  not  take  effect  until  the  commencement 
of  the  ensuii^  federal  year;  and,  if  an  immediate  removal  had  been 
resolved  on,  I  had  intended  to  propose  such  a  change  in  the  [dan. 

No  final  question  was  taken  in  the  case;  some  preliminary  que8ti<xis 
showed  that  mx  States  were  in  favor  of  the  motion.  Rhode  Island,  tiie 
seventh,  was  at  first  on  the  same  ude ;  and  Mr.  Vamum,  one  of  her  dele- 
gates, continues  so.  His  cdleague  was  overcome  by  the  solidtationa  of 
his  eastern  brethren.  As  neither  Maryland  nor  South  Carolina  waa  on 
the  floor,  it  seems  pretty  evident  that  New  Yoric  has  a  very  precariooa 
tenure  of  the  advantages  derived  from  tlie  abode  <rf  Congreaa. 

We  understand,  that  the  discontenta  tn  Massachusetts,  which  latdy 
produced  an  appeal  to  the  sword,  are  now  produdng  a  trial  of  aliemtUt 
in  the  6dd  of  electioneering.  The  governor  will  be  diqilaced.  The 
Senate  is  said  to  be  already  of  a  popular  OMnpIexion,  aiui  it  is  eapecwd 
the  other  branch  will  be  sdll  more  ao.  Paper  money,  it  Is  sunniaed,  will 
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be  the  ei^pne  to  be  i^yed  off  against  creditors  both  publk  and  private,  Afpkhdix 
As  the  event  of  the  elections,  however,  is  not  yet  decided,  this  iofomia-  XII 
tion  must  be  too  much  blended  with  conjecture  to  be  regarded  as  a 
matter  of  certainty.  I  do  not  learn,  that  the  proposed  act  relating  to  Ver- 
mont has  yet  gone  through  all  the  stages  of  legislation  here;  nor  can  I 
say  whether  it  will  finally  pass  or  not  In  truth,  it  having  not  been  a 
subject  of  conversation  for  some  time,  I  am  unable  to  say  what  has  been 
done,  or  is  likely  to  be  done  with  it.  With  the  anoerest  affection,  and  the 
highest  esteem,  I  have  the  honor  to  be,  dear  Sir,  your  devoted  servant 

Mr.  Gaillard  Hunt,  in  his  charming  £t/<e  d/JoMU  if adiion,  p.  1 19,  in  qteak- 
ing  of  the  "Virginia  Plan,"  says;  "It  contained  the  features  of  Madison's 
ideas  of  government,  as  outlined  in  his  letters  to  Randolph  and  Washington, 
but  it  was  Randall's  hand  Ikat  actually  drea  up  lite  retelutieTU  krman  in  Ou 
Comentitm  ai '  the  Virgitiia  Plait.'"  Insupport  of  that  assertion  he  refers  to 
Rowlaod'B  Life  of  Geortfi  Mason,  ii,  loi,  where  we  find  a  letter  written  by 
George  Mason  from  Philadelphia,  May  30, 1787,  to  George  Mason,  Jr.,  say- 
ing that  "the  Virginia  deputies  (who  are  all  here)  meet  and  confer  together 
two  or  three  hours  every  day,  in  order  to  form  a  proper  correspondence  of 
sentiments;  and  for  form's  sake  to  see  what  new  deputies  are  arrived,  and  to 
grow  into  some  acquaintance  with  each  other,  ive  regularly  meet  every  day 
at  three  o'clock. "  Not  the  slightest  reference  is  made  in  the  letter  to  Ran- 
dolph or  to  any  part  taken  by  him  in  the  drafting  of  the  Virginia  plan.  After 
the  most  careful  examination  the  author  finds  nothing  to  give  even  color  to 
such  a  statement.  We  know  that  for  nearly  a  year  Madison  had  been  spe* 
dally  engaged  upon  this  work.  (See  "  Preparation  of  Madison  for  Labors  frf 
Federal  Convention,"  in  Rives,  Life  atid  Times  of  James  Madison,  ii,  308.) 
The  internal  evidence  is  all  in  his  favor,  the  style  is  evidently  his.  It  is  the 
deliberate  and  finished  product  of  a  careful  hand  that  has  spared  no  pains. 
There  is  no  evidence  whatever  of  any  such  preliminary  labor  upon  the  part 
ot  Randolph.  There  is  positive  evidence  to  the  contrary  in  Madison's  letter 
to  Randolph  of  April  8,  17S7,  in  which  hesays;  "My  despairof  your  finding 
the  necessary  Insure  as  ^gnified  in  one  of  your  letters,  as  to  the  probability 
that  some  leadii^  propontionB  at  least  would  be  expected  from  Virginia  had 
engaged  me  in  a  closer  attention  to  the  subject  than  I  should  otherwise  have 
given."  Randolph  almost  expresdy  disclaimed  authorshipof  the  resolutions 
when,  in  the  opening  words  of  his  speech,  "He  expressed  his  regret,  that  it 
should  fall  to  him,  rather  than  those  who  were  of  longer  standing  ia  lite  and 
pc^tkal  experience,  to  open  the  great  subject  of  their  mission.  But  as  the 
Convention  had  originated  from  Virginia,  and  his  aHeagues  supposed  thai 
some  proposition  was  expected  from  them,  they  had  imposed  Ihis  iash  on  him." 
There  is  no  intimation  that  the  task  of  diaftii^  the  resolutions  had  in  any 
way  been  imposed  on  him.  And  here  the  very  important  fact  should  be  noted 
that  Randolph's  speech  is  inserted  entirely  in  Randolph's  band,  wUIs  Ike 
Virginia  ^n  is  spread  upon  the  journal  in  Madison' shtMid.  There  can  be  no 
reasonable  doubt  that  Madison  was  the  draftsman  of  the  Virginia  plan.  It 
wasundoubtedly  bis  production  bothaa  toformandsubstance.  He  was  in 
Philadelphia  on  February  16,  1783,  at  work  in  the  Contmental  Congress, 
within  a  few  blocks  of  the  printing-house  from  which  issued  the  epoch- 
making  invention  put  forth  by  Pelatiah  Webster  on  that  day.  After  four 
years  of  study  and  reflection  he  restated,  srith  his  practiced  hand,  the 
essence  of  the  great  discovery  in  the  Resolutions  offoed  by  Randolph  ia 
the  Federal  Convention  on  May  39, 1787, 
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THE  PINCKNEY  "PLAN  OF  A  FEDERAL  CONSTI- 
TUTION" PRESENTED  TO  THE  FEDERAL  CON- 
VENTION, MAY  19,  1787,  BY  CHARLES  PINCKNEY 

(Reprinted  from  the  copjr  fumuhed  by  faim  in  181S  to  John  QuincT 
Adanu,  Secretary  of  State.  The  history  of  that  tramaction  haa  been  pvea 
heretofore  at  page  33  sg.  The  following  it  a  reprint  from  TJu  Madaom 
Paptrt,  ii.  735-746-) 

Ms.  f^*"'""  PiNCZNBT  laid  before  the  House  the  di&ft  of  a  federal 
government  which  he  had  prepared,  to  be  agreed  Upon  between  the  free 
and  independent  States  of  America: 

PLAN  OF  A  FEDERAl.  CONSTITUTION 
We,  the  people  of  the  States  of  New  Hampehire,  Masaachuaetts, 
Rhode  Island  and  Providence  Plantations,  G)imecticut,  New  York, 
New  Jersey,  Pennsylvania,  E)elaware,  Maryland,  Virginia,  North 
Carolina,  South  Carolina,  and  Gen^a,  do  ordaio,  declare,  and  estab- 
lish the  following  Coastttutkm  for  the  government  of  ouradves  and 
poitaity. 

AKTICLB  I 

The  Btyle  of  this  government  shall  be :  The  United  States  of  Anmica, 
and  the  government  diall  conast  of  suprme  legislative,  executive  and 
judidal  powers. 

AKTICLB  n 

Tlie  legiiladve  power  shall  be  vested  in  a  Congreea,  to  crauut  of  two 
separate  Houses;  one  to  be  called  the  House  of  Del^ates;  and  the  other 
the  Senate,  who  shall  meet  on  the day  of in  every  year. 

ABTICXE  in 

The  members  of  die  House  of  Delegates  shall  be  chosen  every 

year  by  the  people  of  th«  several  States;  and  the  qualification  of  the 
electors  shall  be  the  same  as  those  of  the  dectors  in  the  several  Statu 
for  thdr  Legislatures.   Each  member  shall  have  been  a  dtizen  of  die 

United  States  for years;  and  shall  be  of years  of  ^e,  and 

a  resident  in  the  State  he  is  chosen  for.  Until  a  census  of  the  people  tball 
be  taken  in  the  manner  herdnafter  mentioned,  the  House  of  I^elegBtes 
shall  consist  of ,  to  be  chosen  from  the  different  States  m  the 
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following  proportionB:  for  New  Hampafain, ;  for  MosBadiiuetts,     Ansnnx 

■ ~;  for  Rhode  Iilsnd, ;  for  Connecticut, ;  for  New        XIII 

Yotk, ■ — ;  for  New  Jersey, ;  for  Puuwylvania, ;  for 

Ddaware,  •- ;  for  Maryland, ;  for  Virginia,  - — ■ — ;  for  North 

Carolina,  — ■ —,  for  South  CaioUaa, ;  for  Georgia, jand 

tiK  Legialattire  aball  hereinafter  regulate  the  number  of  Ddegates  by 
the  number  of  InhabitantB,  aocratliiig  to  the  pfoviaiona  hereinaf t^  madci 

at  the  rate  of  one  for  every thousaad.  All  money  bills  of  every 

kind  shall  oiipnate  in  the  House  of  Delegates,  aixl  shall  not  be  altered 
by  the  Senate.  The  House  o(  Ddegates  shall  exclumvely  possess  the 
powered  impeachment,  and  shall  choose  its  own  officers;  and  vacandea 
therein  shall  be  supi^ted  by  the  executive  authcwity  of  the  Stated  in 
the  repiesentatian  from  which  they  shall  happen. 


The  Senate  shall  be  elected  and  dioeen  by  the  House  of  Ddegates; 
which  House,  immediately  after  their  meeting,  shall  choose  by  ballot 
Senators  from  among  the  dtlKUs  and  reeidentB  of  New  Hamp- 
shire;   from  among  those  of  Massachusetts; from  among 

those  of  Rhode  Island ; from  among  those  of  Connecticut; 

from  amoi^  those  of  New  York ; from  among  those  of  New  Jer- 
sey;        ■    from  among  those  of  Pennsylvania; from  among 

those  of  Delaware ;        '     frran  among  those  of  Maryland ; from 

amoi%  those  of  Virginia; from  among  those  of  North  Carolina; 

from  among  thoee  of  South  Carolina;  aixl from  among 

those  (rf  Georgia.  The  Senators  choeen  from  New  Hampshire,  Massa- 
chusetts, Rhode  Island,  and  Connecticut,  shall  form  one  class;  thoee 
from  New  York,  New  Jersey,  Pennsylvama  and  Delaware,  one  class; 
and  those  from  Maryland,  Virginia,  North  Carolina,  South  Carolina 
and  Georgia,  one  class.  The  House  of  Delegates  shall  number  these 
classesone,  two,  and  three;  and  fix  the  times  of  their  service  by  lot.  The 

first  daaa  shall  serve  for yeai^;  the  second  for years;  and 

thethirdfor years.  As  their  times  of  service  eatpire,  the  House  of 

Ddegates  shall  fill  them  up  by  elections  for years;  and  they  shaO 

fill  all  vacancies  that  arise  from  death  or  resignation,  for  the  time  of  ser- 
vice remaining  of  the  members  so  dying  or  resigning.   Each  Senator 

shall  be yearsof  age  at  least;  and  shall  have  been  a  dtizen  of  the 

United  States  for  four  yeara  before  his  election;  and  shall  be  a  resident 
of  the  State  he  is  chosen  from.  The  Senate  shall  choose  its  own  officers. 

ARTICLE  V 

Eadi  State  shall  prescribe  the  time  and  manner  of  holding  elections 

by  the  people  for  the  House  of  Delegates;  and  the  House  of  Delegates 

E^ail  be  the  judges  of  the  elections,  returns,  and  qualificatknu  of  their 


In  each  House  a  majority  shall  constitute  a  quorum  to  d 
Freedom  of  q>eech  and  debate  in  die  Legislature  shall  not  be  im- 
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Appbndiz     peached,  or  questioned,  in  any  place  out  of  it ;  and  die  membera  of  bodi 

XIII  Houses  shall  in  all  cases,  except  for  treason,  felony,  or  breach  of  the 

peace,  be  free  from  arrest  durii^  their  attendance  on  Congress,  and  in 

going  to  and  returning  from  it.  Both  Houses  shall  Inep  Journals  of  their 

proceedings,  and  publish  them,  except  on  secret  occamons;  and  the  Yeas 

and  Nays  may  be  entered  thereon  at  the  deare  of  one (rf  the 

members  present    Neither  House,  without  the  consent  of  the  other, 

shall  adjourn  for  more  than days,  nor  to  any  place  but  when 

they  are  sitting. 

The  members  of  each  House  shall  not  be  eligible  to,  or  capaUe  of 
b<ddii%,  any  office  under  the  Union,  during  the  time  for  which  they  have 
been  respectivdy  elected;  nor  the  members  of  the  Senate  for  one  year 
after,  llie  members  of  each  House  shaU  be  paid  for  thor  services  by 
the  States  which  they  represent  Every  bill  which  shall  have  passed  the 
Legislature  shall  be  presented  to  the  President  of  the  United  States  for 
his  revision ;  if  he  approves  it,  he  shall  dgn  it ;  but  if  he  does  not  approve 
it,  he  shall  return  it,  with  his  objectlona,  to  the  House  it  oi^nated  in; 
which  House,  If  two  thirds  of  the  members  present,  notwithstanding 
the  President's  objections,  agree  to  pass  it,  shall  send  it  to  the  other 
House,  with  the  President's  objections;  where  if  two  thirds  of  the  mem- 
bers present  also  agree  to  pass  it,  the  same  shall  become  a  law;  and  all 

bills  sent  to  the  President,  and  not  returned  by  him  within days, 

shall  be  laws,  unless  the  Legislature,  by  their  adjournment  prevmt  their 
return;  in  which  case  they  shall  not  be  laws. 

ARTICLE  VI 

The  Legislature  of  the  United  States  shall  have  the  power  to  lay  and 
ct^ect  taxes,  duties,  imposts,  and  excises; 

To  refculate  oommeree  with  all  nations,  and  among  the  several  States; 

To  borrow  money  and  emit  bills  of  credit; 

To  establish  post-offices; 

To  raise  armies; 

To  build  and  equip  fieets; 

To  pass  laws  for  annii%,  organizing,  and  disciplining  the  militia  of  the 
United  States; 

To  subdue  a  rebellion  in  any  State,  on  application  of  its  L.egidatiire; 

To  cdn  money,  and  ref;ulate  the  value  of  all  coins,  and  to  fix  the 
Standard  of  weights  and  measures; 

To  provide  such  dockyards  and  arsenals,  and  erect  such  fortificaticKU 
as  may  be  necessary  for  the  United  States,  and  to  e«rciBe  ezduaive 
jurisdiction  therein; 

To  appoint  a  Treasurer,  by  ballot; 

To  constitute  tribunals  inferior  to  the  Supreme  Court; 

To  establish  post  and  military  roads; 

To  establish  and  provide  for  a  national  university  at  the  seat  of  gov- 
emment  of  the  United  States; 

To  establish  uniform  rules  of  naturalization; 

To  prorale  (or  the  estaUishment  of  a  seat  of  government  for  tfae 
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IMted  States,  not  caiceedii^ mfles  aqnare,  in  whidi  they  Bhall     Appbhdix 

have  exducdve  jurisdiction;  XIU 

To  make  rules  concernii^  captures  from  an  enemy; 

To  declare  the  law  and  punishment  of  [nracies  and  fdoniea  at  ks,  and 
of  counterfeiting  coin,  and  of  all  offences  against  the  laws  of  nations; 

To  call  forth  the  aid  of  the  militia  to  execute  the  laws  of  the  Union, 
enforce  treaties,  suppress  insurrectionB,  and  repel  invadons; 

And  to  make  all  laws  for  carryii^  the  foregoing  powers  into  execution. 

The  Legislatuie  of  the  United  States  shall  have  the  power  to  declare 
the  punishment  of  treason,  which  shall  consist  onlyin  levyii^  war  against 
the  United  States,  or  any  of  them,  or  in  adhering  to  their  enemies.  No 
person  shall  be  convicted  of  treason  but  by  the  testimony  of  two  wit* 
nesaes. 

.  The  proportion  of  direct  taxation  shall  be  regulated  by  the  whole 
number  of  inhabitants  of  every  description;  which  number  shall,  within 

years  after  the  first  meeting  of  the  Legislature,  and  within  the 

term  of  every year  after,  be  taken  in  the  manner  to  be  prescribed 

by  the  Legislature. 

No  tax  shall  be  laid  on  articles  exported  from  Hie  States;  nor  cainta* 
tion  tax  but  in  proportion  to  the  census  before  directed. 

All  laws  reflating  commerce  shall  require  the  assent  of  two  thirds 
of  the  members  present  in  each  House.  The  United  States  shall  not 
grant  any  title  of  nobility.  The  Legislature  of  the  United  States  shall 
pass  no  law  on  the  subject  of  religion;  nor  touching  or  abridgii^  the 
liberty  of  the  press;  nor  shall  the  privilege  of  the  writ  of  Habeas  C<»paa 
ever  be  suspended,  except  in  case  of  rebellion  or  invasion. 

All  acts  made  by  the  I.egislature  of  the  United  States,  pursuant  to 
this  Constitution,  and  all  treaties  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land;  and  all  ju<^;es 
shall  be  bound  to  consider  them  as  such  in  their  deddons. 

ASTICLB  VU 

The  Senate  shall  have  the  sole  and  exdusive  power  to  declare  war; 
and  to  make  treaties;  and  to  appoint  ambassadors  and  other  MinisteiB 
to  foreign  natbna;  and  judges  of  the  Supreme  Court. 

They  shall  have  the  exclusive  power  to  regulate  the  manner  of 
deciding  all  disputes  and  oontroversies  now  existing,  or  which  may  arise, 
between  the  States,  respecting  jurisdiction  or  territory. 

ASnCLE  VUI 

The  executive  power  of  the  United  States  shall  be  vested  in  a  Pre-    ' 
ndent  of  the  United  States  of  America,  which  shall  be  his  style ;  and  his 

title  shall  be  His  Excellency.  He  shall  be  elected  for years;  and 

shall  be  re-eligible.  He  shall  from  time  to  time  give  information  to  the 
Legislature,  of  the  state  of  the  Union,  and  recommend  to  their  considera- 
tion the  measures  he  may  think  necessary.  He  shall  take  care  that  the 
lawsof  tlieUnitedStatesbedulyexecuted.  He  shall  commission  all  the 
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ttmxtoa     officers  of  tke  tJnlted  States;  and,  except  as  to  ambassadora,  other  mlii- 
XIII  isters,  and  judges  of  the  Supreme  Court,  he  shall  ncmiinate,  and,  iridi 

the  consent  of  the  Senate,  appoint,  all  other  officers  of  the  United  States. 
He  shall  receive  public  ministers  from  foreign  nations;  and  may  oom- 
epond  with  the  Executives  of  the  different  States.  He  shall  have  power 
to  grant  pardons  and  reprieves,  except  in  impeachments.  He  ahall  be 
Conunander-in-Chtef  of  the  army  and  navy  of  the  United  States,  and 
of  the  milida  of  the  several  States;  and  shall  receive  a  omnpensation 
which  shall  not  be  increased  or  diminished  during  his  continuance  in 
office.  At  entering  on  the  duttea  of  his  office,  he  shall  take  an  oath  faith- 
fully to  execute  the  duties  of  a  Prendent  of  the  United  States.  He  shall 
be  removed  from  his  office  on  impeachment  by  the  House  of  Delegate^ 
and  conviction  in  the  Supreme  Court  of  treason,  bribery  or  comiption. 
In  case  of  his  removal,  death,  resignation  or  duability,  the  Preodent  of 
the  Senate  shall  exercise  the  duties  of  his  office  until  another  President 
be  chosen.  And  in  case  of  the  death  of  the  President  of  the  Senate,  the 
Spealrer  of  the  House  of  EM^ates  shall  do  so. 

ABTICLB  IX 

The  Legislature  of  the  United  States  shall  have  the  power,  and  it  shall 
be  their  duty,  to  establish  such  courts  of  law,  equity,  and  admiralty, 
as  shall  be  necessary. 

The  judges  of  the  courts  shall  hold  their  offices  during  good  bdiaviour; 
and  receive  a  compensation,  which  shall  not  be  increased  or  diminirfieJ 
during  their  continuance  in  office.  One  of  these  courts  shall  be  termed 
the  Supreme  Court;  whose  jurisdictioa  shall  extend  to  all  cases  arising 
under  the  laws  of  the  United  States,  or  affecting  ambasaadora,  other 
public  ministers  and  consuls;  to  the  trial  of  impeachment  of  offioen  ti 
the  United  States;  to  all  cases  of  admiralty  and  maritime  jurisdiclioB. 
In  cases  of  impeachment  affecting  ambassadors  and  other  public  min< 
iaters,  this  jurisdictioti  shall  be  original ;  and  in  all  other  cases  appellate. 

All  criminal  offences,  except  in  cases  of  impeachment,  ^lall  be  tried  in 
the  State  where  they  shall  be  committed.  The  triala  shall  be  c^mi  and 
public  and  shall  be  by  jury. 

ARTICLE  Z 

Immedlateiy  after  the  Srvt  census  of  the  people  of  the  United  States, 

the  House  of  Delegates  shall  apportion  the  Senate  by  electii^  for  each 

State,  out  of  the  dtizens  readent  therein,  one  Senator  lor  every    ' 

members  each  State  shall  have  in  the  House  of  Ddegates.  £«di  State 

-   shall  be  entitled  to  have  at  least  one  member  in  Hx  Senate. 

ARTICLE  XI 

No  State  shall  grant  letters  of  marque  and  reprisal,  or  enter  Into  a 

treaty,  or  alliance,  or  confederation;  nor  grant  any  title  of  nofrility; 

nor  without  the  consent  of  the  Legislature  df  the  United  States,  lay  any 

Impost  on  importe;  nor  keep  troops  or  ships  (A  war  In  time  of  peace ;  nor 
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enter  into  compacts  with  other  States  or  foreign  powen;  nor  emit  billa  Appsndex 
of  credit;  nor  make  anything  but  gold,  silver,  at  copper,  a  tender  in  XIII 
payment  of  debts;  nor  eng;age  in  war  except  for  self -defence  when  actu- 
al^ invaded,  or  the  danger  of  invasion  i>e  so  great  as  not  to  admit  of 
a  delay  until  the  Government  of  the  United  States  can  be  informed 
thereof.  And  to  render  these  [Htihibitions  ^ectual,  [the  Legislature 
of  the  United  States  shall  have  the  power  to  revise  the  laws  of  the 
sevefal  States  that  may  be  supposed  to  infringe  the  poweta  exdunvely 
delegated  by  this  Constitution  to  Congress,  and  to  negative  and  annul 
such  as  do. 

AKTTCLB  Xn 
The  citizens  of  each  State  shall  be  entitled  to  all  privil^nes  and  im- 
munities of  citizens  in  the  several  States.  Any  person,  chatfied  with 
crimes  in  any  State,  fleelag  from  justice  to  another,  shall,  on  demand 
of  the  Executive  of  ^  State  from  whidi  he  fled,  be  delivered  up,  and 
removed  to  the  State  having  jurisdiction  of  the  offence. 

AKTICLB  xm 
Full  faith  ^all  be  given,  in  each  State,  to  tlie  acts  of  the  Legislature, 
and  to  the  records  and  judicial  proceedii^  of  the  courts  and  magistrates, 
of  every  State. 

AfiTtCXS  XtV 
The  Legislature  shall  have  power  to  admit  new  States  into  the  Union, 
on  the  same  terms  with  the  ori^pnal  States;  provided  two  thirds  of  the 
members  present  in  both  Houses  agree. 

ARTICLB  XV 
On  the  application  of  the  Legislature  of  a  State,  the  United  States 
shall  protect  it  against  domestic  insurrection. 

ASTICLB  XVI 

If  two  thirds  of  the  Legislatures  of  the  States  apply  for  the  same,  tlie 
Lc^alature  of  the  United  States  shall  call  a  convention  for  the  purpose 
of  amending  the  Constitution  or,  should  Congress,  with  the  consent  of 
two  thirds  of  each  House,  propose  to  the  States  amendments  to  the 
same,  agreement  of  two  thirds  of  the  Legislatures  of  the  States  shall  be 
sufficient  to  make  the  said  amendments  parts  of  the  Constitutkm. 

The  ratification  of  the conventions  of  ■  States  shall  be 

sufficient  for  organizing  this  Constitution. 

Ordered  that  the  said  draft  be  referred  to  the  Committee  of  the  Whole 
appc^ted  to  consider  the  state  of  the  American  UnkHL 

Adjourned. 
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THE  ALEXANDER  HAMILTON  PLAN 

CONSISTING  OF  THE  BLBVBN  PROPOSITIONS  ACTUAU.T  PKB- 
5BNTED  BT  HIU  TO  THE  FBDBRAI.  CONVENTION  ON  JUNE  l8, 
WHICH  WEfiE  FOLLOWED  BY  ms  GBEAT  SPEECH  OF  FIVE 
BOVKS,  AND  THE  llOBE  ELABORATE  PLAN  OF  A  "CONSTITU- 
TION  OF  GOVEBNlfENT  BY  THE  PEOPLE  OF  THE  UNITED  STATES 
OT  AMEKICA,','  NOT  FORMALLY  INTRODUCED  IN  THE  CONVEN- 
TION, BUT  HANDED  TOWARDS  ITS  CLOSE  TO  lUDISON,  WHO 
RETAINED  A  COPY   OF  IT 

rtlie  fottowtng  u  the  text  (rf  tbe  two  dociunentai  aa  printed  in  7I«  Wcrit 
tfAkaandtr  Hamiltm  (Lodge  ed.),  vol.  i,  pp.  347-369.] 

PROPOSITIONS  FOR  A  CONSTITUTION   OF  GOVERNMENT 

I.  The  supreme  legislative  power  of  the  United  States  of  America 
is  to  be  vested  in  two  distinct  bodies  of  men;  the  one  to  be  called  the 
Assembly,  the  other  the  Senate;  who  together  shall  fonn  the  Legisla- 
ture of  the  United  States,  with  power  to  pass  all  laws  whatsoever,  sub- 
ject to  the  negative  hereafter  mentioned. 

II.  The  Assembly  to  consist  of  peisona  elected  by  the  pec^jfe,  to 
serve  for  three  years. 

III.  The  Senate  to  consist  of  persons  elected  to  serve  during  good 
behaviour.  Thdr  electkm  to  be  made  by  electors  chosen  for  that 
purpose  by  the  people.  In  order  to  this,  the  States  to  be  divided  into 
dection  districts.  On  the  death,  removal,  or  resignation  of  any  Sena- 
tor, his  place  to  be  filled  out  of  tbe  district  from  which  he  came. 

IV.  The  supreme  erccutive  authority  of  the  United  States  to  be 
vested  in  a  Governor,  to  be  elected  to  serve  during  good  behaviour. 
His  election  to  be  made  by  electors  chosen  by  the  people,  in  the  etectkni 
districts  aforesaid;  or  by  electors  choeea  for  that  purpose  by  the  le- 
^tective  Legislatures  —  provided  that  if  an  election  be  not  made 
within  a  limited  time,  the  Prendent  of  the  Senate  shall  be  the  Governor. 
The  Governor  to  have  a  negative  upon  all  laws  about  to  be  piiiMil  — 
and  (to  have)  the  ocecution  of  all  laws  passed  —  to  be  the  Commander- 
in-Chief  of  the  land  and  naval  forces  and  of  the  militia  of  tbe  United 
States  —  to  have  the  entire  direction  of  war  when  authorized  or  be- 
gun —  to  have,  with  the  advice  and  approbation  of  the  Senate,  the 
power  of  making  aU  treaties  —  to  have  tiie  appdntment  of  the  heads 
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or  chief  officers  oi  the  departmentB  of  finance,  war,  and  foragn  affairs  —     Appendix 
to  have  the  nomination  of  all  other  officers  (ambaMadors  to  foreign         XIV 
nations  included)  subject  to  the  approbation  or  reiecdon  of  the  Sen- 
ate —  to  have  the  power  of  pardoning  all  offences  but  treason,  which 
he  shall  not  pardon  without  the  approbation  of  the  Senate. 

V.  On  the  death,  resignation,  or  removal  of  the  Governor,  his  au- 
thorities  to  be  exerdaed  by  the  President  of  the  Senate  (until  a  suc- 
cessor be  appointed). 

VI.  The  Senate  to  have  the  sole  power  of  declaring  war  —  the  power 
of  advidi^  and  approving  all  treaties —  the  power  of  approvii^  or 
rejecting  all  appointments  of  officers,  except  the  heads  or  chiefs  of  the 
departments  of  finance,  war,  and  foreign  aflfairs. 

VII.  The  Supreme  judicial  authority  of  the  United  States  to  be  vested 
in  twelve  judges,  to  hold  their  offices  during  good  behaviour,  with  ade- 
quate and  permanent  salaries.  This  court  to  have  original  jurisdiction 
in  all  causes  of  capture,  and  an  appellate  juriadiction  (from  the  courts 
of  the  several  States)  in  all  causes  in  which  the  revenues  of  the  General 
Government  or  the  citizens  of  for^n  nations  are  concerned. 

VIII.  The  Legislature  of  the  United  States  to  have  power  to  in- 
stitute courts  in  each  State  for  the  determination  of  all  causes  of  cap- 
ture, and  of  all  matters  relating  to  their  revenues,  or  in  which  the 
citizens  of  foreign  nations  are  concerned. 

IX.  The  Governor,  Senators,  and  all  officers  of  the  United  States 
to  be  liable  to  impeachments  for  mal  and  corrupt  conduct,  and  upon 
conviction  to  be  removed  from  office,  and  disqualified  for  holding  any 
I^ce  of  trust  or  profit. 

AH  impeachments  to  be  tried  by  a  court,  to  connst  of  the  judges  of 
the  Sufx-eme  Court,  chief  or  senior  judge  of  the  Superior  Court  of  law 
of  each  State  —  provided  that  such  judge  hold  his  place  during  good 
behaviour  and  have  a  permanent  salary. 

X.  All  laws  of  the  particular  States  contrary  to  the  Constitution 
or  laws  of  the  United  States  to  be  utteHy  void.  And  the  better  to  pre- 
vent such  laws  being  passed,  the  Governor  or  President  of  each  State 
shall  be  appointed  by  the  General  Government  and  shall  have  a  nega- 
tive upon  the  laws  about  to  be  passed  in  the  State  of  which  he  Is  Gov- 
ernor or  Pre«dent. 

XI.  No  State  to  have  any  lortXB,  land  or  naval  —  and  the  militia 
of  all  the  States  to  be  under  the  sole  and  excluuve  direction  of  the 
United  States,  the  officers  of  which  to  be  appointed  and  commissioned 
by  them. 
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STATES   OF  AHBRICA 
Fka  Draft  of  HimiUm,  1787 


The  people  of  the  United  States  of  America  do  ordain  and  estabHdi 
this  Constitution  for  the  government  of  themselves  and  their  posterity. 


Sec.  I.  The  I^i^ative  power  shall  be  vested  in  two  distinct  bodies 
oi  men,  one  to  be  called  the  Assembly,  and  the  other  the  Senate,  sub- 
ject to  the  negative  herrinafter  mentioned. 

Sec.  3.  The  executive  power,  with  the  qualifications  lierelnafter 
qiedfied,  shall  be  vested  in  a  President  of  the  United  States. 

^C.  3.  The  supreme  judicial  authority,  except  in  the  cases  otber- 
irise  provided  for  in  this  Constitution,  shall  be  vested  in  a  court,  to  be 
called  the  Supreme  Court,  to  consist  of  not  less  tiian  ax  nor  nan  than 
twelve  juc^es. 

ASTICLB  n 

Sec.  I.  The  Assembly  shall  ommst  of  persons  to  be  called  Repre- 
sentatives, who  shall  be  chosen,  except  In  ^x  firat  instance,  by  the  free 
male  citizens  and  inhabitants  of  the  several  States  comprehended  to 
die  Union,  alt  of  whom,  of  the  age  of  twenty-one  yean  and  upwards, 
shall  be  entitled  to  equal  vote. 

Sbc.  a.  But  the  first  Assembly  shall  be  chosen  in  the  manner  pre- 
scribed in  the  last  Artide,  and  shall  conast  of  a  hundred  members,  of 
whom  New  Hampshire  shall  have  five,  Massachusetts  thirteen,  Rhode 
Island  two,  Connecticut  seven.  New  York  nine.  New  Jersey  sot,  ^nn- 
sylvania  twelve,  Delaware  two,  Maryland  eight,  Virginia  sixteen. 
North  Carolina  eight,  South  Carolina  eight,  Georgia  four. 

Sbc  3.  The  Legislature  shall  provide  for  the  future  dection  of 
Representatives,  apportioning  them  in  each  State,  fit>m  time  to  time, 
as  nearly  as  may  he  to  the  number  of  persons  described  in  the  4tfa 
Section  of  the  7th  Artide,  so  as  that  the  whole  number  <rf  R^xesent- 
atives  shall  never  be  less  than  one  hundred  nor  more  than  ■ 

hundred.  There  shall  be  a  census  talcen  for  this  purpose  withfai  thr«e 
years  after  the  first  meeting  of  the  Legislature  and  within  every  sdc- 
oesdve  period  of  ten  years.  The  term  for  which  representatives  shaO 
be  elected  shall  be  determined  by  the  Legislature,  but  shall  not  ex- 
ceed three  years.  There  shall  be  a  general  electioa  at  least  once  in 
three  years,  and  the  time  of  service  of  all  the  members  in  eadt  As- 
sembly shall  begin  (except  in  filling  vacancies)  on  the  same  day,  and 
shall  end  on  the  same  day. 

Sbc.  4.  Forty  members  riiall  make  a  House  sufficient  to  proceed  to 
business;  but  ^is  number  may  be  increased  by  the  Legislature,  yet  so 
as  never  to  exceed  a  majority  of  the  whole  number  of  Repres^tativea. 
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Sbc.  5.  The  Assembly  shall  chooee  Its  Prestdent  and  other  ofBcen,  Appbmdiz 
shall  judge  of  the  qu^ificatkms  and  ekctioa  of  its  own  memben,  XIV 
shall  punish  them  for  improper  conduct  in  their  capacity  of  Represent- 
atives,  not  extending  to  life  or  limb,  and  diall  exclusively  possess  d>e 
power  of  impeachment,  except  in  the  case  of  the  Pi^esident  of  the  United 
States;  but  no  impeachment  of  a  member  of  the  Senate  shall  be  by  lesB 
than  two  thirds  of  the  Representatives  present. 

Sec.  6.  Representatives  may  vote  by  proxy,  but  no  Represoitatlve 
present  shall  be  proxy  for  more  than  one  who  is  absent. 

Sbc.  7.  Bills  for  rising  revenue,  and  bills  for  appropriating  monies, 
lor  the  support  of  fleets  and  armies,  and  for  paying  the  salaries  of  the 
officers  of  die  Government,  shall  originate  in  the  Assembly,  but  may  be 
altered  and  amended  by  the  Senate. 

Sbc  8.  The  acceptance  of  an  office  under  the  United  States  by  a 
Representative,  shall  vacate  his  seat  in  the  Assembly. 

AKTICLB  m 

Sbc  I.  The  Senate  shall  connst  of  persons  to  be  dioaen,  except  ia 
the  first  instance,  by  electors  elected  for  that  purpose  by  tbt  citizens 
and  inhabitants  of  the  several  States  comprehended  in  the  Union,  who 
shall  have  in  their  own  right,  or  in  the  r^ht  of  their  wives,  an  estate  in 
land  for  not  less  than  life,  or  a  term  of  years,  whereof  at  the  time  of 
giving  their  votes  there  shall  be  at  least  fourteen  years  unexpired. 

Sec.  9.  But  the  full  Senate  shall  be  chosen  in  the  manner  prescribed 
in  the  last  Article,  and  shall  consist  of  forty  members,  to  be  called 

Senators,  of  whom  New  Hampshire  shall  have ,  Massachusetts 

,  Rhode  Island ,  Connecticut ,  New  York , 

New  Jersey ,  Pennsylvania ,  Ddaware ,  Mary- 
land   ,  Vu^inia ,  NtMth  Carolina ■,  South  Carolina 

■  ■-,  Gwffgia , 

Sbc  3.  The  Legislature  shall  provide  for  the  future  electionB  of 
Senators;  for  which  purpose  the  States  respectively,  which  have  more 
than  one  Senator,  shall  be  divided  into  convenient  districts  to  which 
tbe  Senators  shall  be  apportioned.  A  State  having  but  one  Senator 
shall  be  itself  a  district.  On  the  death,  resignation,  or  removal  fwm 
office  of  a  Senator,  his  place  shall  be  supplied  by  a  new  election  in  the 
district  from  which  he  came.  Upon  each  election  there  shall  be  not 
less  than  six  nor  more  than  twelve  electors  chosen  in  a  district. 

Sec.  4.  The  number  of  Senators  shall  never  be  less  than  forty,  nor 
shall  any  State,  if  the  same  shall  not  hereafter  be  divided,  ever  have 
less  than  the  number  allotted  to  it  in  the  second  Section  of  this  Article; 
but  the  Legislature  may  increase  the  whole  number  of  Senaton,  In  the 
same  proportion  to  the  whole  number  of  Representatives  as  forty  is 
to  one  hundred,  and  such  increase,  beyond  the  present  number,  shdl 
be  apportioned  to  the  respective  States  In  a  ratio  to  the  respective 
numbers  of  thdr  Representatives. 

Sec  5.  If  States  shall  be  divided,  or  If  a  new  arrangement  of  the 
boundaries  of  two  or  more  States  dull  take  place,  the  Legislature  diall 
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Appendix  apportion  the  number  of  Senators  (in  elections  succeeding  such  divujon 
XIV  or  airangemeDt)  to  which  the  constituent  parts  were  entitled  accord- 
ing to  the  change  of  mtuation,  having  r^ard  to  the  number  of  penons 
described  in  the  4th  Section  of  the  7th  Article. 

Sbc.  6.  The  Senators  shall  hold  their  places  during  good  behaviour, 
rranovable  only  by  conviction,  on  impeachment  for  some  crime  or  mia- 
demeanor.  They  shall  continue  to  exerdae  their  o£Gces  when  impeached 
until  a  conviction  shall  take  place.  Sixteen  Senators,  attendir^  in 
peraon,  shall  be  sufficient  to  make  a  house  to  transact  buaness;  but  the 
Legi^ture  may  increase  this  number,  yet  so  as  never  to  exceed  a  ma- 
jority of  the  whole  number  of  SenaMrs.  The  Senators  may  vote  by 
proxy,  but  no  Senator  who  is  present  shall  be  proxy  for  more  than  two 
who  are  absent. 

Sbc.  7.  The  Senate  shall  dioose  its  Preadent  and  other  officers, 
shall  judge  of  the  qualifications  and  elections  of  its  members,  and  shall 
punish  them  for  improper  conduct  in  their  capacity  of  Senators;  but 
such  punishment  shall  not  extend  to  life  at  limb,  nor  to  expulson.  In 
die  absence  of  their  President  they  may  choose  a  temporary  PitndenL 
The  President  shall  only  have  a  castii^  vote  wh«i  the  House  is  equally 
divided. 

Sec.  8,  The  Senate  shall  exdudvely  have  the  power  of  dedarii^ 
war.  No  treaty  shall  be  made  without  thdr  advice  and  consent; 
which  shall  also  be  necessary  to  llie  app(»ntment  of  all  officers,  except 
eudi  for  whidi  a  different  provision  is  made  in  this  Constitution. 

AXTICLS     IV 

Sbc.  I.  The  President  of  the  United  States  of  America  (orc^t  in  the 
first  instance)  shall  be  elected  in  the  manner  followit^: 

The  judges  of  the  Supreme  Court  shall,  within  sixty  days  after  a  va- 
cancy shall  happen,  cause  public  notice  to  be  given  in  each  Statx  ci  such 
vacancy,  appointing  therein  three  several  days  for  the  sevcfal  pur- 
poses following,  to  wit;  a  day  for  commencing  the  election  of  dectors 
for  the  purposes  thereinafter  i^iedfied,  to  be  called  the  first  dectors, 
which  day  shall  be  not  less  than  forty  nor  moie  than  sixty  days  after 
tlie  day  of  the  publication  of  the  notice  in  each  State;  another  day  for 
the  meeting  of  the  electors,  not  less  than  forty  nor  more  than  ninety 
days  from  the  day  commendng  their  dection ;  another  day  for  the  meet- 
ing  of  the  dectors,  to  be  chosen  by  the  first  dectors,  for  the  purpose 
hereinafter  specified,  and  to  be  called  the  second  dectors,  which  day 
shall  be  not  less  than  forty  nor  more  than  sixty  days  after  the  day  for 
the  meeting  of  the  first  dectors. 

Sec.  3.  After  notice  of  a  vacancy  shall  have  been  givm,  there  shall 
be  chosen  in  each  State  a  number  of  persons,  as  the  first  electors  in  the 
preceding  Section  mentioned,  equal  to  the  whole  number  of  the  Re- 
presentatives and  Senators  of  such  State  in  the  Legislature  of  the  United 
States;  whidi  electors  shall  be  chosen  by  the  dtizens  of  sudi  State 
haviI^;  an  estate  of  inheritance  or  for  three  lives  in  land,  or  a  dear 
personal  estate  of  the  value  of  one  thousand  Spanish  milled  dtdlan 
of  the  present  staodaid. 
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Sec  3-  These  firet  dectors  shall  meet  in  thdr  respective  States  at 
the  time  appointed,  at  one  place,  and  shall  proceed  to  vote  by  ballot 
for  a  President  who  shall  not  be  one  of  their  own  number,  unlesa  the 
Legislature  upon  experiment  ^ould  hereafter  direct  otherwiae.  They 
shall  cause  two  lists  to  be  made  of  the  name  or  names  of  the  person 
or  penons  voted  for,  which  they,  or  the  major  part  of  them  shall  siga 
and  certify.  They  shall  then  proceed  each  to  nominate  individually, 
openly,  in  the  presence  of  the  others,  two  persons,  as  for  second  elect- 
ors; and  out  of  the  persons  who  shall  have  the  four  highest  numbers  of 
nominations,  they  shall  afterwards,  by  ballot,  by  plurality  of  votes, 
choose  two  who  shall  be  the  second  electors,  to  each  of  whom  shall 
be  ddivered  one  of  the  lists  before  mentioned.  These  second  electors  . 
shall  not  be  any  ctf  the  persons  voted  for  as  President.  A  copy  of  the 
same  list,  signed  &  certified  in  like  manner,  shall  be  transmitted  by  the 
first  electors,  to  the  seat  of  the  government  of  the  United  States,  under 
a  sealed  cover,  directed  to  the  Prewdent  of  the  Assembly,  which,  after 
the  meeting  of  the  second  electors,  shall  be  opened  for  the  inspectim 
of  the  two  Houses  of  the  Legislature. 

Sec.  4.  These  second  dectors,  shall  meet  predsdy  on  the  day  ap- 
pointed, and  not  on  another  day,  at  one  place.  The  chief-justice  of  the 
Supreme  Court,  or  if  there  be  no  chief -justice,  the  judge  junior  in  office, 
in  such  court,  or  if  there  be  no  one  judge  junior  in  office,  some  other 
judge  of  that  court,  by  the  chcnce  of  the  rest  of  the  judges,  or  of  a  ma* 
jority  of  them,  shall  attend  at  the  same  place,  and  shall  preside  at  ibe 
meeting,  but  shall  have  no  vote.  Two  thirds  of  the  whole  number  of 
the  dectors  shall  constitute  a  sufficient  meeting  for  the  execution  of 
their  tnist.  At  this  meetit^;,  the  list  delivered  to  the  respective  dectors 
shall  be  produced  and  inspected,  and  tf  there  be  any  person  who  has  a 
majority  of  the  whole  number  of  the  votes  given  by  the  first  electors, 
he  shall  be  the  Preadent  of  the  United  States.  But  if  there  be  no  such 
person,  the  second  dectors  so  met  shall  proceed  to  vote  by  ballot  for 
one  of  the  persons,  named  in  the  list,  who  shall  have  the  three  h^hest 
numbers  of  the  votes  of  the  first  dectors;  and  if  upon  the  first  or  any 
succeeding  ballot,  on  the  day  oS  the  meeting,  dther  of  those  persons 
shall  have  a  number  of  votes  equal  to  a  majority  of  the  whole  number 
of  second  electors  chosen,  he  shall  be  the  President ;  but  if  no  such  choice 
be  made  on  the  day  appcnnted  for  the  meeting,  dther  by  reason  of  the 
non-attendance  of  the  second  electors,  or  their  not  agredng,  or  any 
other  matter,  the  person  having  the  greatest  number  of  votes  of  the 
first  electors  shall  be  the  President. 

Sbc.  5.  If  it  should  happen  that  the  chief-justice  or  some  other  ju(^ 
of  the  Supreme  Court  should  not  attend  in  due  time,  the  second  elect- 
ors shall  proceed  to  the  execution  of  thdr  trust  without  him. 

Sbc  6.  If  the  judges  should  neglect  to  cause  the  notice  required  by 
the  first  Section  of  this  Aitide  to  be  given  within  the  time  therein 
limited,  they  may,  neverthdess,  cause  it  to  be  afterwards  given;  but 
thdr  neglect,  if  wilful,  is  hereby  declared  to  be  an  offence,  for  which 
they  may  be  impeached,  and  if  convicted  they  shall  be  punished  as  ia 
otiier  cases  of  oonidctioa  on  impeachment. 
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Sbc.  7.  The  Legialature  ■hall,  by  permanait  laws,  provide  Budi  fttr- 
dier  reguladons  as  may  be  neceaaaiy  for  the  more  orderly  electioa  of 
tbe  Preudent,  not  contravening  the  provisionB  herein  contained. 

Sec.  8.  The  Preaident,  before  he  shall  enter  upon  the  execution  of  hk 
office,  shall  take  an  oath  <»-  affirmation  faithfully  to  execute  the  same, 
and  to  the  utmost  of  his  jiu^oieDt  and  power  to  protect  the  rights  of 
the  peof^  and  preserve  the  Constitution  inviolate. 

This  oath  or  affirmation  shall  be  administered  by  the  Presideat  of 
Uie  Senate,  for  the  time  being,  in  the  presence  of  both  Houses  of  the 
L^islatuie. 

Sbc.  9.  The  Senate  and  the  Assembly  shall  always  convene  in  ses- 
.sioQ  on  the  day  appointed  for  the  meeting  of  the  second  eleccoia,  and 
shall  continue  sitting  till  the  President  talce  the  oath  or  affirmation  of 
office.  He  shall  hold  his  office  during  good  behaviour,  removable  only 
by  conviction  upon  an  impeachment  for  some  crime  or  misdemcanw. 

Sbc  10.  The  Prendent,  at  the  be^^mung  of  every  meeting  of  the 
Legislature,  as  soon  as  they  shall  be  ready  to  proceed  to  bumness,  shall 
convene  them  bother  at  the  place  where  the  Senate  shall  sit,  and  shall 
communicate  to  them  all  sudi  matters  as  may  be  necessary  for  their 
tnfonnatioa,  or  as  may  require  their  consideration.  He  may,  by  mes- 
ss^e,  during  the  session,  communicate  alt  other  matters  which  may  ap- 
pear to  him  proper.  He  may,  whenever  in  his  opinion  the  public  bus- 
neas  shall  require  it,  convene  the  Senate  and  Assembly,  or  either  of 
them,  and  may  prorogue  them  for  a  time,  not  exceeding  forty  days  at 
one  prorogation;  and  if  they  should  disagree  about  their  adjoumment, 
he  may  adjourn  them  to  such  time  as  he  shall  think  proper.  He  shall 
have  a  right  to  negative  all  lulls,  reeolutions,  or  acts  of  the  two  Houses 
of  the  Legislature  about  to  be  passed  into  laws.  He  shall  take  care  that 
the  laws  be  faithfully  executed.  He  shall  be  the  Commander-in-Chief 
of  the  Army  and  Navy  of  the  United  States  and  of  the  Militia  within  the 
aeveial  States,  and  shall  have  the  direction  of  war,  when  commenced; 
but  he  shall  not  take  the  actual  command  in  the  held  of  an  army  with- 
out  the  consent  of  the  Senate  and  the  Assembly. 

All  treaties,  conventions,  and  agreements  with  foreign  nadona  shall 
be  made  by  him,  by  and  with  the  advice  and  consent  of  the  Senate.  He 
shall  have  the  appcnntment  of  the  principal  or  chief  officer  of  each  of  tiK 
departments  of  war,  naval  affairs,  finances,  and  foreign  affairs;  and 
shall  have  the  nomination,  and,  by  and  with  the  consent  of  the  Seaate, 
the  apprantment  of  all  other  officers  to  be  appointed  under  the  author- 
ity of  the  United  States,  except  3ui±  for  whom  different  pravison  is 
made  by  this  Constitution ;  arid  provided,  that  this  shall  not  be  cnn- 
■trued  to  prevent  the  Legislature  from  appointing  by  name,  in  tikeir 
laws,  peraons  to  special  and  particular  trusts  created  in  such  laws;  nor 
idiaB  be  construed  to  (Mcvent  principals  in  office,  merely  mtniBterial, 
from  constituting  deputies.  In  the  recess  of  the  Senate  he  may  hU  v^ 
candes  in  offices,  by  appointments,  to  continue  in  force  untS  the  end 
of  the  next  session  ol  the  Senate;  and  he  shall  commission  all  officers. 
He  shall  have  powef  to  pardon  all  offences  except  treason,  for  iriiidi 
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be  suy  gnmt  reprievn  untU  the  ofinkm  of  the  Senate  and  the 
Ajeembly  can  be  had.  and  with  their  concuTrence  may  pardoa  the 
•ame. 

Sbc.  II.  He  ihall  receive  a  fixed  oompecaation  fu-  bis  aervicea,  to  be 
paid  to  him  at  stated  times,  and  to  be  iocreaaed  ca-  diminished  during 
his  oontiauaoce  of  t^ce. 

Sac  la.  If  he  depart  out  of  the  United  States  without  the  consent  ot 
the  Senate  &  Assembly,  he  shall  therdjy  abdicate  his  office^ 

Sbc.  13.  He  may  b«  impeached  tta  any  crime  or  miedemeanw  by 
the  two  Houses  (rf  tlte  Le^slatnre^  two  thirds  of  each  House  concur- 
ring; and  if  convicted  shall  be  removed  from  office.  He  may  be  after- 
ward tried  and  punished  in  the  ordinary  course  of  law.  His  impeach- 
ment shall  operate  as  a  suspension  from  office  until  the  determination 
thereof. 

^c.  14.  The  Prendent  of  the  Senate  shall  be  Vice-Prendent  of  the 
United  States.  On  the  death,  reaignatioD,  impeachment,  removal  from 
office,  or  absence  from  the  United  States  of  the  President  thereof,  the 
Vice-President  shall  eserdae  all  the  powen  by  this  Constitution  vested 
in  the  Prendent,  until  another  shall  be  appcnnted,  or  until  he  ahalt 
return  within  the  United  States,  if  his  absence  was  with  the  consent  of 
tlte  Senate  and  Assembly. 

AKTICLB  V 

^c.  I.  There  shall  be  a  diicf-justice  of  the  Supreme  Court,  and  b^ 
with  the  other  judges  thereof,  sl^  hoM  tbtJr  offices  duriiq:  good  be- 
haviour, removable  only  by  conviction  on  impeachment  for  some  crime 
or  misdemeanor.  Each  judge  shall  have  a  competent  salary,  to  be  paid 
to  him  at  stated  times,  and  not  to  be  diminished  during  his  continuance 
in  office. 

The  Supreme  Court  shall  have  ordinal  juriadictioa  in  all  causes  in 
which  the  United  States  shall  be  a  party;  In  all  controveises  between 
the  United  Sutea  and  a  particular  State,  or  between  two  or  nune  States^ 
except  such  as  rdate  to  a  claim  of  territory  between  the  United  State* 
and  one  or  more  States,  which  shall  be  determined  in  the  mode  pre- 
scribed in  the  6th  Article;  in  all  cases  affecting  foreign  ministen,  con- 
suls and  Events;  and  an  appellate  jurisdiction,  both  as  to  law  and  fact, 
hi  all  cases  whidi  shall  ooncem  the  dtizens  of  different  States,  and  in  all 
othoa  in  which  the  fundamental  rights  of  this  Constitution  are  involved, 
subject  to  such  exceptions  as  are  herein  contained,  and  to  such  regula- 
tions as  the  Legislature  shall  provide. 

The  judges  of  all  courts  which  may  be  constituted  by  the  Legialature 
shall  also  hold  their  places  during  good  bdiaviour,  removable  only  by 
conviction  on  impeachment  forsome  crime  or  misdemeanor;  and  riiall 
have  competent  salaries,  to  be  paid  at  stated  times,  and  not  to  be  di- 
minished during  their  continuance  in  office;  but  nothing  her^  con- 
tained shall  be  oonstrued  to  prevent  the  legislature  frcHU  abolishing 
such  courts  tiiemaelves. 
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ArpBMDiz     '   All  crimefl,  except  upon  impeadiment,  diall  be  tried  by  a  jury  of 
XIV  twelve  men;  and  if  they  shaU  have  been  committed  within  any  State, 

ahall  be  tried  within  such  State.  And  all  civil  causes  arisinK  under  this 
Constitution  of  the  like  kind  with  those  which  have  been  heretofore 
triable  by  jury  in  the  respective  States,  ahalt  in  like  manner  be  tried  by 
jury,  unless  in  special  cases  the  Legislature  shall  think  proper  to  make 
different  provision,  to  which  proviaon  the  concurrence  of  two  thirds  of 
both  Houses  shall  be  necessary. 

Impeachmenta  of  the  President  and  V^ce-President  of  the  United 
States,  members  of  the  Senate,  the  Governors  and  Presidents  of  the 
several  States,  the  principal  or  chief  officers  of  the  departments  enum- 
erated in  the  loth  Section  of  the  4th  Artide,  ambassadors,  and  other 
like  public  ministers,  the  judges  of  the  Supreme  Court,  generals  and 
admirals  of  the  navy,  shall  be  tried  by  a  court  to  condst  of  the  judges 
of  the  Supreme  Court,  and  the  chief 'justice,  or  first  or  senior  judge  of 
the  Superior  Court  of  law  in  each  State,  of  whom  twelve  shall  constitute 
a  court.  A  majority  of  the  judges  present  may  convict.  All  other  per- 
soiu  shall  be  tried  on  impeachment,  by  a  court  to  connst  of  the  judges 
of  the  Supreme  Court,  and  six  Senators  drawn  by  lot;  a  majority  of 
whom  may  convict.  Impeachments  shall  deariy  specify  the  particular 
thence  for  which  the  party  accused  is  to  be  tried;  and  judgment  on 
conviction  upon  the  trial  thereof  shall  be  either  a  removal  from  office 
dngly,  or  removal  from  office  and  disqualification  for  holding  any  future 
office  or  place  of  trust.  But  no  j  udgment  on  impeachment  shall  imevent 
prosecution  and  puni^ment  in  the  ordinary  course  of  law,  provided 
that  no  judge  concerned  in  such  conviction  shall  sit  as  judge  on  the 
second  trial.  The  Legislature  may  remove  the  disabilities  incurred  by 
conviction  on  impeachmenL 

ARTICLE  VI 

Contix>verues  about  the  right  of  territory  between  the  United  State* 
and  particular  States  diall  be  determined  by  a  court  to  be  constituted 
in  manner  following:  The  State  or  States  claiming  in  opposition  to  the 
United  States,  as  parties,  shall  nominate  a  number  of  persons  equal  to 
double  the  number  of  the  judges  of  the  Supreme  Court,  for  the  time 
being,  of  whom  none  shall  be  citizens  by  birth  of  the  States  which  are 
parties,  nor  inhabitants  thereof,  when  nominated,  and  of  whom  not 
more  than  two  shall  have  their  actual  residence  in  one  State.  Outofthe 
persons  BO  nomifuited,  the  Senate  shall  elect  one  half,  who,  ti^;ether  with 
thejudgesoftfaeSupremeCourt,  shall  form  thecourt.  Two  thirds  of  the 
whole  number  may  hear  and  determirM  the  controversy,  by  plurality  of 
vdces.  The  States  concerned  may,  at  their  option,  claim  a  dedaoo  \xf 
the  Supreme  Court  only.  Allthemembersof  the  court  faerdiy  instituted 
shall,  prior  to  the  hearing  of  the  cause,  take  an  oath  impartiaUy,  and  ac- 
cording to  the  best  of  their  judgments  and  oonacienoe^  to  heu-  aad  de- 
termine the  controversy. 
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Sbc  I.  The  Lc^ature  of  the  United  States  shall  have  power  to  pass 
all  laws  whic:h  they  shall  judge  necessary  to  the  common  defence  and 
safety,  and  to  the  general  welfare  of  the  Union.  But  no  bill,  reaolution, 
or  act  of  the  Senate  and  Assembly  shall  have  the  force  of  a  law  until  it 
shall  have  received  the  assent  of  the  President,  or  of  the  Vice-President 
when  exerdsif^  the  powers  of  the  President;  and  if  such  assent  shatl 
not  have  been  given  within  ten  days  after  such  bill,  resolution,  or  other 
act  shall  have  been  presented  for  that  purpose,  the  same  shall  not  be  a 
law.  No  bill,  resolution,  or  other  act  not  assented  to  shall  be  revived  in 
the  same  session  of  the  Legislature.  The  mode  of  signifying  such  assent 
shall  be  by  s^ing  the  bill,  act  or  resolution,  and  returning  it  so  signed 
to  either  House  of  the  Legislature. 

Sbc.  3.  The  enacting  style  of  all  laws  abaJl  be:  Be  it  enacted  by  the 
people  of  the  United  States  of  America. 

Sbc.  3.  No  bill  of  attainder  shall  be  passed,  nor  any  ex-post-facto  law; 
nor  shall  any  title  of  nobility  be  granted  by  the  United  States,  or  by 
either  of  them;  nor  shall  any  person  holding  an  ofhce  or  place  of  trust 
under  the  United  States,  without  the  permisMon  of  the  Legi^ture, 
accept  any  present,  emolument,  office,  or  title  from  a  foreign  prince  or 
state.  Nor  shall  any  religious  sect  or  denomination,  or  religious  test  for 
any  ofiice  or  place,  be  ever  established  by  law. 

Sbc.  4.  Taxes  on  lands,  houses,  and  other  real  estate,  and  capitation 
taxes,  shall  be  proportioned  in  each  State  by  the  whole  number  of  free 
persons,  except  Indians  not  taxed,  and  by  three  fifths  of  all  other 
peraons. 

Sec.  5.  The  two  Houses  of  the  Le^slature  may  by  joint  ballot  ap- 
point a  Treasurer  of  the  United  States.  Neither  House  (in  the  session 
of  both  Houses)  without  the  consent  of  the  other  shall  adjourn  for  more 
tftan  three  days  at  a  time.  The  Senators  &  Representatives  in  attend- 
ing, going  to  and  coming  from  the  session  of  their  respective  Houses 
shall  be  privil^ed  from  arrest  except  for  crimes  and  breaches  of  the 
peace.  The  place  of  meeting  shall  always  be  at  the  seat  of  government, 
which  shall  be  fixed  by  law. 

Sec.  6.  The  laws  of  the  United  States  and  the  treaties  which  have 
been  made  under  the  Articles  of  the  Confederation,  and  which  shall  be 
made  under  this  Constitution,  shall  be  the  supreme  law  of  the  land,  and 
shall  be  so  construed  by  the  courts  of  the  several  States. 

Sec.  7.  The  Legislature  shall  convene  at  least  once  in  each  year, 
which,  unless  otherwise  provided  for  by  law,  shall  be  the  first  Monday 


Sbc.  8.  The  members  of  the  two  Houses  of  the  Legislature  shall 
receive  a  reasonable  compensation  for  their  services,  to  be  paid  out  of 
the  treasury  of  the  United  States,  and  ascertained  by  law.  The  law  for 
making  sudi  provimon  shall  be  passed,  with  the  concurrence  of  the  first 
Assembly,  and  shall  extend  to  succeeding  Assemblies ;  and  no  succeedii^ 
Assembly  shall  concur  in  an  alteration  of  such  provision  so  as  to  increase 
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Appendix     its  own  compensatioa;  but  there  ihall  be  always  a  law  in  existence  for 
XIV         making  such  provision. 

AKTICLB  vm 

Sbc.  I.  The  Governor  or  President  of  each  State  aball  be  appointed 
under  the  authority  of  the  United  States,  and  shall  have  a  rig^t  to 
negative  all  laws  about  to  be  passed  in  the  State  of  which  he  shall  be 
Governor  or  President,  subject  to  such  qualifications  and  itgulatioiis  as 
the  Legislature  of  the  United  States  shall  prescribe.  He  shall  in  other 
respects  have  the  same  powers  only  which  the  Constitution  of  the 
State  does  or  shall  allow  its  Governor  or  [Resident,  except  as  to  the  ap- 
pcMntment  of  oflicen  of  the  milida. 

Sbc  3.  Each  Governor  or  Preudent  of  a  State  shall  hold  his  office 
until  a  successor  be  actually  appointed,  unless  he  die  or  res^  or  be 
removed  from  office  by  conviction  on  impeachment.  There  shall  be  no 
appointment  of  such  Governor  or  President  in  the  recess  of  the  Senate. 

The  Governors  and  Prendents  of  the  several  States  at  the  time  of  the 
ratification  of  this  Constitution,  shall  continue  in  office  in  the  same 
manner  and  with  the  same  powers  as  if  they  had  been  appcHuted  pur- 
suant to  the  first  Section  of  this  Artide. 

The  officer?  of  the  militia  in  the  several  States  may  be  appointed  under 
the  authority  of  the  United  States,  the  Legislature  whereof  may  authm-- 
ize  the  Governors  or  Presidents  of  States  to  make  such  appcnntmects, 
with  such  restrictions  as  they  shall  think  proper. 

ARTICLE  IZ 

^C.  I.  No  person  shall  be  d^ble  to  the  office  of  Preadent  of  the 
United  States  unless  he  be  now  a  citizen  of  one  of  the  States,  or  here- 
after be  bom  a  citizen  of  the  United  States. 

Sbc.  3.  No  person  shall  be  eligible  as  a  Senator  or  Representetivc 
unless  at  the  time  of  bis  election  he  be  a  citizen  and  inhabitant  of  the 
State  in  which  he  is  chosen;  provided  tliat  he  shall  not  be  deemed  to  be 
disqualified  by  a  temporary  absence  from  the  state. 

Sec.  3.  No  person  entitled  by  this  Constitution  to  elect  or  to  be 
elected  President  of  the  United  States,  or  a  Senator  or  Representative 
in  the  Legislature  thereof,  shall  be  disqualified  but  by  the  conviction  of 
some  offence  for  which  the  law  shall  have  previously  ordained  the  pun- 
ishment of  disqualification.  But  the  Legislature  may  by  law  provide 
that  persons  holding  offices  under  the  United  States,  or  either  of  them, 
shall  not  be  eligible  to  a  place  in  the  Assembly  or  Senate,  and  shall  be, 
duiii^  their  continuance  in  office,  suspended  from  dtting  in  the  Senate. 

Sec.  4.  No  person  having  an  office  or  place  of  trust  under  the  United 
Stetes  shall,  without  permission  of  the  Legislature,  accept  any  present, 
emolument,  office  or  title  from  any  fordgn  prince  or  state. 

Sbc.  5.  The  dtizens  of  each  State  shall  be  entitled  to  the  lights, 
privileges,  and  immunities  of  dtizens  in  every  other  State;  and  full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judidal  proceedings  of  another. 
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Sbc  6.  Fuiptivea  from  justice  from  one  State  who  shsll  be  found  in     Appzmdiz 
another,  shall  be  deliver^  up  on  the  application  of  the  State  from        XIV 
which  they  Sed. 

Sbc.  7.  No  new  State  shaU  be  erected  within  the  UmitB  of  another, 
or  by  the  junction  of  two  or  more  without  the  concurrent  consent  of  the 
L^^tunes  of  tlie  United  States  and  of  the  States  concerned.  The 
Legislature  of  the  United  States  may  admit  new  States  into  the  Union. 

Sec  6.  The  United  States  are  hereby  declared  to  be  bound  to  guar- 
antee to  each  State  a  republican  form  of  government,  and  to  protect 
each  State  as  well  gainst  domestic  violence  as  foreign  invasion. 

Sbc  9.  All  treaties,  contracts,  and  engagements  of  the  United  States 
of  America  under  the  Articles  of  Confederation  and  Perpetual  Union, 
shall  have  equal  validity  under  this  Constitution. 

Sbc.  10.  No  State  shall  enter  into  a  treaty,  alliance,  or  contract  with 
another,  or  mth  a  for^n  power  irithout  the  consent  of  the  Ui^ted 
States. 

Sbc.  1 1.  The  members  of  the  Leg^ture  of  the  United  States,  and 
of  each  State,  and  all  officers,  executive  and  judicial,  of  the  one  &  of  the 
other,  shall  take  an  oath  or  affinnatioD  to  «ipport  the  Constitution  of 
the  United  States. 

Sbc  13.  This  Constitution  may  receive  such  alterations  and  amend- 
ments as  may  be  proposed  by  the  Legislature  of  the  United  States,  with 
the  concurrence  of  two  thirds  of  the  members  of  both  Houses  and  ratified 
by  the  Legislatures  of,  or  by  conventions  of  depudes  chosen  by  the 
people  in,  two  thirds  of  the  States  componng  the  Union. 

ABTICLB  X 
This  Constitution  shall  be  submitted  to  the  consideration  of  Conven- 
tions in  the  several  States,  respectively,  under  the  direction  of  their 
respective  Legislatures.  Each  Convention  which  shall  ratify  the  same, 
shall  appdnt  the  first  Representatives  and  Senators  from  such  State 
according  to  the  rule  prescribed  in  the section  of  the arti- 
cle. Tlie  Representatives  so  appointed  shall  continue  in  office  for  one 
year  only,  ^ch  Convention  so  ratifying  shall  give  notice  thereof  to  the 
Congrem  of  the  United  States,  transmittingatthesametimealistof  the 
Representatives  and  Senators  chosen.  When  the  Constitution  shall 
have  been  duly  ratified.  Congress  shall  give  notice  of  a  day  and  place 
for  the  meeting  of  the  Senators  and  Representatives  from  the  several 
States;  and  when  these,  or  a  majority  of  them,  shall  have  assembled 
according  to  such  notice,  they  shall  by  joint  ballot,  by  plurality  of  votes, 
elect  a  Premdent  of  the  United  States ;  and  the  Constitution  thus  organ- 
ized  shall  be  carried  into  effect. 
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XV 

THE   NEW   JERSEY   PLAN    INTRODUCED    BY 
PATERSON   ON   JUNE    15 

1 .  RiitAxd,  That  the  Articles  of  Confederation  ongjit  to  be  ao  revised, 
corrected  and  enlarged,  as  to  render  the  federal  Constitution  adequate 
to  the  exigencies  of  government,  and  the  preservation  of  the  Union. 

2.  Resohed,  That,  in  addition  to  the  powers  vested  in  the  United 
States  in  Congress  by  the  present  existing  Articles  of  Confederation, 
they  be  authorized  to  pass  acts  for  raising  a  revenue,  by  levying  a  duty 
or  duties  on  all  goods  or  merchandises  of  foreign  growth  or  manufacture, 
imported  into  any  part  of  the  United  States;  by  stamps  on  paper,  vel- 
lum, or  parchment;  and  by  a  postage  on  all  letters  or  packages  pasang 
through  the  general  post-oflice;  —  to  be  applied  to  such  fedei^  pur- 
poses as  they  shall  deem  proper  and  expedient:  to  malce  niles  and  regu- 
lations for  the  collection  thereof;  and  the  same,  from  time  to  time,  to 
alter  and  amend  in  such  manner  as  they  shall  think  proper:  to  pass  acts 
for  the  regulation  of  trade  and  commerce,  as  well  with  foreign  nations 
as  with  each  other;  —  provided  that  all  punUhmenta,  fines,  fc^feitures, 
and  penalties,  to  be  incurred  for  contravening  such  acts,  rules,  and 
regulationB,  shall  be  adjudged  by  the  common-law  judiciaries  of  the 
state  in  which  any  offence  contrary  to  the  true  intent  and  meaning  of 
such  acts,  rules,  and  regulations,  shall  have  been  committed  or  perpe- 
trated, with  liberty  of  commencing  in  the  first  instance  all  suits  and 
prosecutions  for  that  purpose  in  the  superior  common-law  judiciary  in 
such  state;  subject,  nevertheless,  for  the  correction  of  all  enrotv,  both 
in  law  and  fact,  in  rendeiii^  judgment,  to  an  appeal  to  the  judidary  of 
the  United  States 

3.  R£soloed,  That  whenever  requisitions  shall  be  necessary,  instead  ^ 
of  the  rule  for  making  requi^tions  mentioned  in  the  Artidea  of  Confed-  , 
eration,  the  United  States  in  Congress  be  authorized  to  make  sudi 
requisitions  in  proportion  to  the  whole  number  of  white  and  other  free  j 
citizens  and  inhabitants,  of  every  age,  sex,  and  conditi<Mi,  iodudii^  ! 
those  bound  to  servitude  for  a  term  of  years,  and  three  fifths  of  all  other 
persons  not  comprehended  in  the  foregoing  description,  except  Indians 
not  payii^  taxes;  that,  if  such  tequinttons  be  not  complied  with  in  the  : 
time  specified  therein,  to  direct  the  collection  thereof  in  the  non-com- 
plying states,  and  for  that  purpose  to  devise  and  pass  acts  directif^  and 
authorizing  the  same;  —  provided,  that  none  of  the  powers  hereby  ; 
vested  in  the  United  States  in  Coi^ress  shall  be  exercised  without  tbe 

consent  of  at  least states ;  and  in  that  proportion,  if  the  number 

of  confederated  states  should  hereafter  be  increased  or  diminiabed. 
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4.  Resobied,  That  the  United  States  ia  Cougresa  be  authixized  to     Appendix 

elect  a  federal  executive,  to  consist  of persons;  to  continue  in         XV 

oiGce  fM-  the  term  of yean ;  to  receive  punctually,  at  stated  times, 

a  fixed  compensation  for  their  services,  in  whidi  no  increase  nor  dimi- 
nution shall  be  made  so  as  to  affect  the  persons  composing  the  executive 
at  the  time  of  such  increase  or  diminution ;  to  be  paid  out  of  the  federal 
treasury;  to  be  incapable  of  holdii^  any  other  oflice  or  appointment 
during  their  time  of  service,  and  for  — — —  years  thereafter;  to  be 
ineligible  a  second  time,  and  removable  by  Congress,  on  application  by 
a  majority  of  the  executives  of  the  several  states:  that  the  executive, 
besides  their  general  authority  to  execute  the  federal  acts,  ought  to 
appcnnt  all  federal  officers  not  otherwise  provided  for,  and  to  direct  all 
military  operations;  —  provided,  that  none  of  the  pcTBOns  composing 
the  federal  executive  shall,  on  any  occa^on,  take  command  of  any  troops, 
eo  as  personally  to  conduct  any  military  enterprise,  as  general,  or  in  any 
other  capacity. 

5.  Resolved,  That  a  federal  judiciary  be  establi^ed,  to  consist  of  a 
supreme  tribunal,  the  judges  of  which  to  be  appointed  by  the  executive, 
and  to  hold  their  offices  durii^  good  behaviour;  to  receive  punctually, 
at  stated  times,  a  fixed  compensation  for  their  services,  in  which  no 
increase  nor  diminution  shall  be  made  so  as  to  affect  the  persons  actu- 
ally in  ofhce  at  the  time  of  such  increase  or  diminution.  That  the  judi- 
ciary so  established  shall  have  authority  to  hear  and  determine,  in  the 
first  instance,  on  all  impeachments  of  federal  officers,  and,  by  way  of 
appeal,  in  the  dernier  ressort,  in  all  cases  touching  the  righta  of  ambassa- 
dors; in  all  cases  of  captures  from  an  enemy ;  in  all  cases  of  piracies  and 
felonies  on  the  high  seas;  in  all  cases  in  which  foreigners  may  be  inter- 
ested ;  in  the  constructioii  of  any  treaty  or  treaties,  or  which  may  arise 
on  any  of  the  acts  for  the  regulation  of  trade,  or  the  collection  of  the 
federal  revenue:  that  none  of  the  judidacy  shall,  during  the  time  they 
remain  in  office,  be  capable  of  receiving  or  holding  any  other  office  or 
appointment  during  thetr  term  of  service,  or  for thereafter. 

6.  Rescibxd,  That  all  acts  of  the  United  States  in  Congress,  made  by 
inrtue  and  in  pursuance  of  the  powers  hereby,  and  by  the  Articles  of 
Confederation,  vested  in  them,  and  all  treaties  made  and  ratified  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
respective  states,  so  far  forth  as  those  acts  or  treaties  shall  relate  to  the 
said  states  or  their  citizens;  and  that  the  judidary  of  the  several  states 
shall  be  bound  thneby  in  their  decisions,  any  thing  in  the  respective 
laws  of  the  individual  states  to  the  contrary  notwithstanding ;  and  that 
if  any  state,  or  any  body  of  men  in  any  state,  shall  oppose  or  prevent 
the  carrying  into  execution  such  acts  or  treaties,  the  federal  executive 
shall  be  authorized  to  call  forth  the  power  of  the  confederated  states, 
or  so  much  thereof  as  may  be  necessary,  to  enforce  and  compel  an 
obedience  to  such  acts,  or  an  observance  of  such  treaties. 

7.  JRatdved,  That  provision  be  made  for  the  admission  of  new  statet 
into  the  Union. 
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Apfkmdiz         8-  Sesokei,  That  the  rale  ior  natuializatioa  ou^t  to  be  the  nme  to 
XV  every  state. 

9.  Resolved,  That  a  dtizen  of  one  state,  Gommittii^  an  thence  ia 
another  state  of  the  Union,  shall  be  deemed  guilty  trf  the  same  thence 
as  if  it  had  been  committed  by  a  dtizen  of  the  state  in  wfaidi  the  dStaat 
was  orainutted. 
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XVI 

THE  TWENTY-THREE   RESOLUTIONS   REFERRED 
TO  THE  COMMITTEE  OF  DETAIL  JULY  s6 

1.  Ruohed,  That  the  govemment  of  the  United  States  ought  to  con- 
ast  of  a  supreme  legislative,  judiciary,  and  executive. 

2.  Resohed,  That  the  l^islature  conast  of  two  branches, 

3.  Etsohed,  That  the  members  of  the  fint  branch  of  the  legislature 
oi^ht  to  be  elected  by  the  people  of  the  several  states  for  the  term  of 
two  years ;  to  be  paid  out  of  the  public  treasury ;  to  receive  an  adequate 
compensation  for  their  services;  to  be  of  the  age  of  twenty-five  years  at 
least;  to  be  ineligible  to,  and  incapable  of  holding,  any  ofHce  under  the 
authority  of  the  United  States  (except  those  pecuUatiy  belonging  to  the 
functions  of  the  first  branch)  during  the  term  of  service  of  the  first 
branch. 

4.  JUsohed,  That  the  membera  of  the  second  branch  of  the  legislature 
of  the  United  States  ought  to  be  chosen  by  the  individual  legislatures; 
to  be  of  the  age  of  thirty  years  at  least;  to  hold  their  offices  for  six  years, 
one  third  to  go  out  biennially:  to  receive  a  compensation  for  the  devo- 
tion of  their  time  to  the  public  service;  to  be  ineligible  to,  and  incapable 
of  holding,  any  office  under  the  authority  of  the  United  States  (except 
those  peculiarly  belonging  to  the  functions  of  the  second  branch)  during 
the  term  for  which  they  are  elected,  and  for  one  year  thereafter. 

5.  Reiobtd,  That  each  branch  ought  to  possess  the  r^ht  of  originat- 
ing acts. 

6.  Xesohed,  That  the  national  legislature  ought  to  possess  the  l^is- 
lative  rights  vested  in  Congress  by  the  Confederation;  and,  moreover, 
to  legislate  in  all  caaes  tor  the  general  interests  of  the  Unbn,  and  also 
in  those  to  which  the  states  are  separately  incompetent,  or  in  which  the 
harmony  of  the  United  States  may  be  interrupted  by  the  exercise  of 
individual  legislation. 

7.  Resohed,  That  the  legislative  acts  of  the  United  States,  made  by 
virtue  and  in  pursuance  of  the  Articles  of  Union,  and  all  treaties  made 
and  ladfied  under  the  authority  of  the  United  States,  shall  be  the 
BUfireme  law  of  die  respective  states,  as  far  as  those  acts  or  treaties  shall 
reLate  to  the  said  states,  or  their  cttizeiu and  inhabitants;  and  that  the 
judiciaries  of  the  several  states  shaU  be  bound  thereby  in  their  dedaons, 
anythii^  in  the  respective  laws  of  the  individual  states  to  the  contrary 
notwithstanding. 

8.  Resoleed,  That,  in  the  general  formation  of  the  legislature  of  the 
United  States,  the  first  branch  thereof  shall  consist  of  nxty-five  mem- 
bers; of  which  number, 
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New  Hampflhire  shall  send  3;  Massadiiuetts,  6;  Rhode  Idand,  i; 
Connecticut,  5;  New  York,  6;  New  Jersey,  4;  Pennsylvania,  8;  Dda- 
ware,  i;Marylaiid,  6;  Virginia,  10;  North  Carolina,  5;  South  Carolina, 
5;  Georgia,  3. 

But,  as  the  present  sttuation  of  the  states  may  probably  alter  in  the 
number  of  th^  inhatutants,  the  legislature  of  the  United  States  shall  be 
authwized,  from  time  to  time,  to  apportion  the  number  of  representa- 
tives; and  in  case  any  of  the  states  shall  hereafter  be  divided,  or  en- 
larged by  addition  of  territory,  or  any  two  or  more  states  united,  or  any 
new  states  created  within  the  IJmita  of  the  United  States,  the  legislature 
of  the  United  States  shall  possess  authority  to  regulate  the  number  of 
representatives,  in  any  of  the  foregoing  cases,  upon  the  principle  of  their 
number  of  inhabitants,  according  to  the  provimons  hereafter  mentioned, 
namely  —  Provided  always,  that  representation  ought  to  be  propor- 
tioned to  direct  taxation.  And,  in  order  to  ascertain  the  alteration  in 
the  direct  taxation  which  may  be  required  from  time  to  time,  by  the 
changes  in  the  relative  circumstances  of  the  states,  — 

9.  Resoked,  That  a  census  be  taken  within  six  years  from  the  first 
meeting  of  the  legislature  of  the  United  States,  and  once  within  the 
term  of  every  ten  yearv  afterwards,  of  all  the  inhabitants  of  the  United 
States,  in  the  manner  and  according  to  the  ratio  recommended  by  Con- 
gress in  their  resolution  of  the  i8th  of  April,  1783;  and  that  the  legis- 
lature of  the  United  States  shall  propcution  the  direct  taxation  acoml- 
ii^y. 

10.  RestAeed,  That  all  lulls  for  raiung  or  appropriating  money,  and 
for  fixii^  the  salaries  of  the  officers  of  the  government  of  the  United 
States,  shall  originate  in  the  first  branch  of  the  legislature  of  the  United 
States,  and  shall  not  be  altered  or  amended  by  the  second  branch;  and 
that  no  money  shall  be  drawn  from  the  public  treasury  but  in  pursu- 
ance of  appropr^tions  to  be  originated  by  the  first  branch. 

11.  Ruohed,  That,  in  the  second  branch  of  the  Iq;islature  of  tbe 
United  States,  each  state  shall  have  an  equal  vote. 

12.  Rudved,  That  a  national  executive  be  instituted,  to  conast  of  a 
single  person;  to  be  chosen  by  the  national  legislature  for  the  term  of 
seven  years;  to  be  ineligible  a  second  time;  with  power  to  carry  into 
execution  the  national  laws;  to  appoint  to  offices  in  cases  not  otherwise 
provided  for;  to  be  removable  on  impeachment,  and  conviction  of  mal- 
practice or  neglect  of  duty ;  to  receive  a  fixed  compensation  for  tbe  de- 
votion of  his  time  to  the  public  service,  to  be  paid  out  of  the  public 
treasury. 

13.  Resoked,  That  the  national  executive  shall  have  a  right  to  nega- 
tive any  legislative  act;  which  shall  not  be  afterwards  passed,  unless  by 
two  thirds  part  of  each  branch  of  tbe  national  legislature. 

14.  Resolved,  That  a  national  judiciary  be  estaUished,  to  consist  of 
one  supreme  tribunal,  the  judges  of  which  shall  be  appointed  by  tbe 
second  branch  of  the  national  legislature;  to  hold  their  offices  during 
good  behaviour ;  to  receive  punctually,  at  stated  times,  a  fixed  compeon- 
tic»]  for  their  services,  in  which  no  diminution  shall  be  made  so  as  to 
affect  the  persons  actually  in  office  at  the  time  of  such  diminutioa. 
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15.  ReMivtd,  That  the  national  legislature  be  empowered  to  appoint     Appskdix 
mferior  tribunals.  XVI 

16.  Resobxd,  That  the  juriadiction  of  the  national  judiciary  shall 
extend  to  cases  arising  under  lavs  passed  by  the  general  legislature,  and 
to  such  other  questions  as  involve  the  national  peace  and  harmony. 

17.  Ruoloed,  That  proviaon  ought  to  be  made  for  the  admission  of 
states  lawfully  arisii^  within  the  limits  of  the  United  States,  whether 
from  a  voluntary  junction  of  government  and  territory,  or  otherwise, 
with  the  consent  of  a  number  of  voices  in  the  national  legislature  less 
than  the  whole. 

18.  Retohed,  That  a  republican  form  of  government  shall  be  guaran- 
teed to  each  state;  and  that  each  state  shall  be  protected  against  fordgn 
and  domestic  violence. 

19.  Resoked,  That  provinon  ought  to  be  made  for  the  amendment 
of  the  Articles  of  Union,  whensoever  it  shall  seem  necessary. 

ao.  XEsoked,  That  the  I^;islative,  executive,  and  judidary  powers, 
within  the  several  states,  and  of  the  national  government,  ought  to  be 
bound,  by  oath,  to  support  the  Artides  of  Union. 

31.  Faoteed,  That  the  amendments  which  shall  be  offered  to  the 
Confederation  by  the  Convention  ought,  at  a  proper  time  or  times, 
after  the  approbation  of  Congress,  to  be  submitted  to  an  assembly,  or 
assemblies,  of  representatives,  recommended  by  the  several  legislatures, 
to  be  expressly  chosen  by  the  people  to  connder  and  dedde  thereon. 

22.  Resobied,  That  the  representation  in  the  second  branch  of  the 
legislature  of  the  United  States  shall  consist  ot  two  members  from  each 
state,  who  shall  vote  per  capita. 

33.  AMoIcAf,  That  it  be  an  instruction  to  the  committee  to  whom  were 
referred  the  proceedings  of  the  Convention  for  the  establishment  of  a 
national  government,  to  receive  a  clause,  or  clauses,  requiring  certain 
qualifications  of  property  and  citizenship  in  the  United  States  lot  the 
executive,  the  judiciary,  and  the  members  of  both  branches  of  the 
legislature  of  the  United  States.' 

*  Wth    the    above    Resolutions      39th  of  May,  and  by  Mr.  Patetson 
were  referred  the  propositions  of-      on  the  15th  of  June, 
fered  by  Mr.  C.  Pinckney  on  the 
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DRAFT  OF  CONSTITUTION   REPORTED   BY  THE 
COMMITTEE  OF  DETAIL  ON  AUGUST  6 

We,  the  people  of  the  states  of  New  Hampabire,  MaaaacLiuettB, 
Rhode  Island  and  ProTidence  Plantations,  Connecticut,  New  Yoric, 
New  Jersey,  Pennsylvania,  E>elaware,  Matyland,  Virgioia,  North 
Carolina,  South  Carolina,  and  Georgia,  do  ordain,  dedare,  and  es- 
tablish, the  following  Constittition  for  the  government  of  oursdves 
and  our  posterity:  — 

AaTiCLB  I.  liiestyleof  the  govemmuit  shall  be,  "The United  State* 
of  America." 

AsT.  11.  The  government  shall  conost  of  supreme  le^^ttve, 
exeoitive,  and  judicial  pow«ni. 

Axr.  in.  The  l^slative  power  shall  be  vested  In  a  Coogreae,  to 
conost  of  two  separate  and  distinct  bodies  of  men,  a  House  of  Rcpie- 
Bentatives  and  a  Senate;  each  of  which  shall  in  all  cases  have  a  negative 
ontheother.  The  l^tslaturediall  meet  on  the  first  Monday  in  Decern* 
ber  in  every  year. 

AxT.  IV,  Sbct.  I.  The  members  of  the  House  of  Representatives 
diall  be  diosen,  every  second  year,  by  the  people  of  the  several  states 
cranprehended  within  this  Union.  The  qualifications  of  the  dectots 
shall  be  the  same,  from  time  to  time,  as  those  of  the  electors,  in  the 
several  states,  of  the  most  numerous  branch  of  their  own  le^atuies. 

Sect.  2.  Every  member  of  the  House  of  Representatives  shall  be  of 
the  age  of  twenty-five  years  at  least;  ^lall  have  been  a  citizen  in  the 
United  States  for  at  least  three  yeara  before  his  election;  and  shall  be, 
at  the  time  of  his  election,  a  resident  of  the  state  in  which  he  shall 
be  chosen. 

Sbct.  3.  The  House  of  Representatives  shall,  at  its  fiist  fonnaticw, 
and  until  the  number  of  dtizene  and  inhabitants  shall  be  talcen  in  the 
manner  hcrdnafter  described,  consist  of  sixty-five  members,  of  whom 
three  shall  be  chosen  in  New  Hampshire,  e^ht  in  Massachusetts,  aae 
In  Rhode  Island  and  Providence  Plantations,  five  in  Connecticut,  hx 
in  New  York,  four  in  New  Jersey,  dght  in  Pennsylvania,  one  in  Dda- 
ware,  six  in  Maryland,  ten  in  Virginia,  five  in  North  Carolina,  five  in 
South  Carolina,  and  three  in  Georgia. 

Sbct.  4.  As  the  proportions  of  numbers  in  different  states  wffl  alter 
from  time  to  time;  as  some  of  the  states  may  hereafter  be  divided;  as 
others  may  be  enlarf^  by  addition  of  territory;  as  two  or  more  states 
may  be  united ;  as  new  states  will  be  erected  within  the  limits  of  the 
United  States,  —  the  I^islature  shall,  in  each  of  these  cases,  regulate 
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the  number  of  representatives  by  the  number  of  inhdoltants,  accord-     Appsndiz 
ing  to  the  provisions  hereinafter  made,  at  the  rate  of  one  for  every        XVII 
forty  thousand. 

Sect.  5.  All  bills  for  raiung  or  appropriatinK  OHiney,  and  for  fixii^ 
the  salariea  of  the  officers  of  government,  shall  originate  in  the  House 
of  Representatives,  and  shall  not  be  altered  or  amended  by  the  Senate. 
No  money  shall  be  drawn  from  the  public  treasury  but  in  pursuance  of 
appn^wiatioos  that  shall  originate  in  the  House  of  Representatives. 

Sect.  6.  The  House  of  Representatives  shall  have  the  sole  power  of 
impeachment  It  shall  choose  its  Speaker  and  other  officers. 

Sect.  7.  Vacancies  in  the  House  of  Representatives  shall  be  sup* 
plied  by  writs  of  election  from  the  executive  authority  of  the  state  in  the 
repreaentation  from  which  they  shall  happen. 

Akt.  V,  Sect,  i  .  The  Senate  of  the  United  States  shall  be  chosen  by 
the  legislatures  of  the  several  states.  Each  legidature  shall  chooae  two 
members.  Vacancies  may  be  supplied  by  the  executive  until  the  next 
meering  of  the  legislature.   Each  member  shall  have  one  vote. 

Sect.  2.  The  senators  shall  be  cboeen  for  six  years;  but  immediatdy 
after  the  first  election,  they  shall  be  divided,  by  lot,  into  three  classes, 
as  oeariy  as  may  be,  numbered  one,  two,  and  three.  The  seats  of  the 
memben  of  the  first  class  shall  be  vacated  at  the  expiration  of  the 
second  year;  of  the  second  class  at  the  expiration  of  the  fourth  year;  of 
the  third  class  at  the  expiration  of  the  raxth  year;  so  that  a  third  part 
of  the  members  may  be  chosen  every  second  year. 

Sect.  3.  Every  member  of  the  Senate  shall  be  of  the  age  of  thirty 
years  at  least ;  ^lall  have  been  a  citizen  in  the  United  States  for  at  least 
four  years  before  his  election;  and  shall  be,  at  the  time  of  his  election, 
a  remdent  of  the  state  for  which  he  shall  be  chosen. 

Sect.  4.  The  Senate  ^lall  chooae  its  own  President  and  other 


AxT.  VI,  Sect.  i.  The  times,  and  places,  and  manner,  of  holding 
th&  elections  of  the  memben  of  each  House,  shall  be  prescribed  by  the 
legi^ture  of  each  state;  but  their  provisions  concerning  them  may, 
at  any  time,  be  altered  by  the  legislature  of  the  United  States. 

Sect.  3.  The  legislature  of  the  United  States  shall  have  authority 
txt  establish  such  unifonn  qualifications  of  the  members  of  each  House, 
wth  regard  to  property,  as  to  the  said  legislature  ^lall  seem  expedient. 

Sbct.  3.  In  each  House  a  majority  of  the  members  shall  constitute 
a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn  from  day 
today. 

Sect.  4.  Each  House  shall  be  the  judge  of  the  elections,  returns, 
and  qualifications,  of  its  own  members. 

Sect.  5.  Freedom  of  speech  and  debate  in  the  lepslature  ^lall  not 
be  impeached  or  questioned  In  any  court  or  place  out  of  the  legisla- 
ture; and  the  members  of  each  House  ^all,  in  all  cases,  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest  during  their 
attendance  at  Congress,  and  in  going  to  and  returning  from  it. 

Sect.  6.  Each  House  may  detemuoe  the  rules  of  its  proceeding; 
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Ammnz     may  punidi  tta  memben  for  diacmleriy  bdiavkxir;  and  may  expd  a 


Sbct.  7.  The  House  of  Represeotattvea,  and  the  Senate  when  it 
shall  be  actii^;  in  a  legi^tive  capacity,  shall  Iceep  a  journal  of  their  i»d- 
oeedings;  and  ^lall,  from  tune  to  time,  publish  them;  and  the  yeas  and 
nays  fA  the  membera  of  each  House,  on  any  question,  shall,  at  the 
desire  cA  one  fifth  part  of  the  mouben  present,  be  entered  on  the 
Journal. 

Sect.  S.  Ndther  Houae,  without  the  consent  of  the  other,  shaQ 
adjourn  for  nuve  than  three  days,  nor  to  any  other  place  than  that  at 
which  the  two  Houses  are  sittii^.  But  this  legulation  d>all  not  extend 

to  the  Senate  when  it  shall  exercise  the  powers  mentioned  in  tbe — 

Article. 

Sect,  9.  Tlie  members  of  each  House  shall  be  inel^ible  to,  and  in- 
capable of  holding,  any  office  under  the  authority  of  the  United  States, 
during  the  time  for  which  they  shall  re^>ectively  be  elected:  and  the 
members  of  the  Senate  shall  be  ineligible  to,  and  incapable  of  holding, 
any  such  office  for  one  year  afterwards. 

Sect,  ta  The  membera  of  each  House  shall  receive  a  compen^- 
ticm  for  their  services,  to  be  ascertained  and  pakl  by  the  state  tn  wfiidt 
they  shall  be  chosen. 

Sscr.  II.  Tbe  enactii^  style  of  the  laws  cA  tbe  United  States  shall 
be,  "  Be  it  enacted,  and  it  is  hereby  enacted,  by  the  House  of  Repre- 
sentatives, and  by  the  Senate,  of  the  United  States,  in  Coi^ress  as- 
sembled." 

Sect.  is.  Eadi  House  shall  possess  ^ba  ri^t  of  origioating  bills, 
except  in  the  cases  before  mentioned. 

Sect.  13.  Every  bill  which  shall  have  passed  the  House  of  Repre- 
sentatives and  the  Senate,  shall,  before  it  becomes  a  law,  be  presented 
to  the  President  of  the  United  States  for  his  revision.  If,  upon  tndx 
iwision,  he  ap[»ove  of  it,  he  shall  s^inif  y  his  approbation  by  Mgning  it. 
But  if,  upon  Bucb  revision,  it  shall  appear  to  him  imfxaper  for  being 
passed  into  a  law,  he  shall  return  it,  bigether  with  his  objections  against 
it,  to  that  House  in  which  it  shall  have  originated)  who  shall  enter  tbe 
otqections  at  large  on  thdr  Journal,  and  proceed  to  reconsider  the  bill. 
But  if,  after  such  reconsidcfation,  two  thirds  of  that  House  shaO, 
notwithstanding  the  objections  of  the  President,  agree  to  pass  it,  it 
shall,  together  with  his  (Ejections,  be  sent  to  the  other  House,  by  iriiich 
it  shall  likewise  be  reconsidered,  and  if  approved  by  two  thirds  of  tlw 
Other  House  also,  it  shall  become  a  law.  But,  in  all  such  cases,  the  votes 
tA  both  houses  diall  be  determined  by  yeas  and  nays;  and  tbe  names  of 
the  persons  voting  for  or  against  the  bill  shall  be  entered  on  the  Journal 
of  each  House  respectively.  If  any  bOl  shall  not  be  returned  by  tbe 
President  within  seven  days  after  it  shall  have  been  i»eaented  to  him, 
it  shall  be  a  law,  unless  the  kf^slature,  by  their  adjournment,  prevent 
its  return,  in  which  case  it  shall  not  be  a  law. 

AsT.  VII,  Sect.  i.  The  kjpslature  of  the  United  States  shall  have 
the  power  to  lay  and  adlect  taxes,  duties,  imposts,  and  excises; 
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To  regulste  commerce  with  foreign  natknu,  and  among  the  several 
states ; 

To  establish  an  unifonn  rule  of  naturalization  throughout  the  United 
States; 

Toocmi  money; 

To  r^ulate  the  value  of  foreign  coins; 

To  fix  the  standard  of  wdghts  and  measures; 

To  establish  post-offices; 

To  borrow  money,  and  emit  bills,  on  the  credit  of  the  United  States; 

To  appoint  a.  treanurer  by  ballot; 

To  constitute  tribunals  inferior  to  the  supreme  court; 

To  make  rules  concerning  captures  on  land  and  water; 

To  declare  the  law  and  punishment  of  piracies  and  felonies  committed 
on  the  high  seas,  and  the  punishment  of  counterfeiting  the  coin  of  the 
United  States,  and  of  offences  against  the  law  of  nations; 

To  subdue  a  rebellion  in  any  state,  on  the  application  of  its  legislature; 

To  make  war; 

To  raise  armies; 

To  build  and  equip  fleets; 

To  call  forth  the  aid  of  the  mHItia,  in  order  to  execute  the  laws  of 
the  Union,  enforce  treaties,  suppress  insurrections,  and  repel  invasions; 

And  to  make  all  laws  that  shall  be  necessary  and  proper  for  carryii^ 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by 
this  Constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof. 

Sect.  2.  Treason  against  the  United  States  shall  connst  only  In 
levying  war  s^ainst  the  United  States,  or  any  of  them ;  and  in  adhering 
to  the  enemies  of  the  United  States,  or  any  of  them.  The  legislature 
of  the  United  States  shall  have  power  to  declare  the  punishment  of 
treason.  No  person  shall  be  convicted  of  treason,  unless  on  the  testi- 
mony of  two  witnesses.  No  attainder  of  treason  shall  work  corruption 
oflblood,  nor  forfeiture,  except  during  the  life  of  the  person  attainted. 

Sect.  3.  The  proportions  of  direct  taxation  shall  be  regulated  by 
the  whole  number  of  white  and  other  free  dtizens  and  inhabitants  of 
every  age,  sex,  and  condition,  including  those  bound  to  servitude  for 
a  term  of  years,  and  three  fifths  of  all  other  peraons  not  comprehended 
in  the  foregoing  description,  (except  Indians  not  paying  taxes,)  which 
number  shall,  within  six  years  after  the  first  meeting  of  the  legUlaturei 
and  within  the  term  of  every  ten  years  afterwards,  be  taken  in  such 
a  manner  as  the  said  legislature  shall  direct. 

Sect.  4.  No  tax  or  duty  shall  be  laid  by  the  legislature  on  articles 
exported  from  any  state;  nor  on  the  migration  or  importation  of  sudi 
persons  as  the  several  states  shall  think  proper  to  admit;  nor  shall 
such  migration  or  importation  be  prohibited. 

Sect.  5.  No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the 
census  hereinbefore  directed  to  be  taken. 

Sect.  6.  No  navigation  act  shall  be  passed  without  the  assent  of 
two  thirds  of  the  members  present  in  eadi  House. 
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Sect.  7.  The  United  States  shall  not  Krant  any  title  of  nobility. 

AxT.  VIII.  The  acts  of  the  legislature  of  the  United  States  made  ia 
pursuance  of  this  Constitution,  and  all  treaties  made  under  the  au- 
thority of  the  United  States,  ehall  be  the  supreme  law  of  the  several 
states,  and  of  their  ddzens  and  inhabitants ;  and  the  judges  in  the  several 
states  shall  be  bound  thereby  in  their  decisions,  anything  in  the  con- 
ititutionB  or  laws  of  the  several  atates  to  the  contrary  notwithstanding. 

Akt.  IX,  Sect.'  i.  The  Senate  of  the  United  States  shall  have 
power  to  make  treaties,  and  to  aKxuat  ambaasadwa,  and  judges  of  the 
supreme  court, 

Sbct.  3.  In  all  disputes  and  controverdes  now  subststing,  or  that 
may  hereafter  subnet,  between  two  or  more  states,  respecting  juris- 
diction or  territory,  the  Senate  shall  possess  the  following  powers:  — 
Whenever  the  legislature,  or  the  executive  authority,  or  lawful  agent 
of  any  state,  in  controversy  with  another,  shall,  by  memorial  to  the 
Senate,  state  the  matter  in  question,  and  apply  for  a  hearing,  notice 
of  such  memorial  and  application  shall  be  given,  by  order  of  the  Senate, 
to  the  legislature,  or  the  executive  authority,  of  the  other  state  in 
controversy.  The  Senate  shall  also  assign  a  day  for  the  appearance  of 
the  parties,  by  their  agents,  before  that  House.  The  agents  shall  be 
directed  to  appoint,  by  joint  consent,  commis^ners  or  judges  to  con- 
stitute a  court  for  hearing  and  determining  the  matter  in  questioD. 
But  if  the  agents  cannot  agree,  the  Senate  shaU  name  three  persons 
out  of  each  of  the  several  states;  and  from  the  list  of  such  persons,  each 
party  shall  alternately  strike  out  one,  until  the  number  shall  be  re- 
duced to  thirteen;  and  from  that  number  not  less  than  seven,  nor  man 
than  nine,  names,  as  the  Senate  shall  direct,  shall,  in  their  presence,  be 
drawn  out  by  lot;  and  the  persons  whose  names  shall  be  so  drawn,  or 
any  five  of  them,  shall  be  commissoners  or  judges  to  hear  and  finally 
determine  the  controversy;  provided  a  majority  of  the  judges  who  shall 
hear  the  cause  agree  in  the  determination.  If  either  party  shall  n^ect 
to  attend  at  the  day  assigned,  without  showing  Buffident  reasons  for 
not  attendir^,  or  being  present  shall  refuse  to  strike,  the  Senate  shall 
proceed  to  nominate  three  persona  out  of  each  state,  and  the  derk 
of  the  Senate  shall  strike  in  behalf  of  the  party  absent  or  refusing.  If 
any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such  court, 
or  shall  not  appear  to  prosecute  or  defend  their  claim  or  cause,  the  court 
■hall  nevertheless  proceed  to  pronounce  judgment  The  judgment 
shall  be  final  and  condusive.  The  proceedings  shall  be  transmitted  to 
the  President  of  the  Senate,  and  shall  be  lodged  among  the  public  re- 
cords, for  the  security  of  the  parties  concerned.  Every  commisooner 
shall,  before  he  sit  in  judgment,  take  an  oath,  to  be  administered  by 
one  of  the  judges  of  the  supreme  or  superior  court  of  the  state  where  ^ 
cause  shall  be  tried,  "well  and  truly  to  hear  and  determine  the  matter 
in  question,  according  to  the  best  of  his  judgment,  without  favour, 
afFectioD,  or  hope  of  reward." 

Sect.  3.  All  controverries  conoerali^  lands  claimed  under  different 
grants  of  two  or  mor«  states,  whose  jurisdictions,  as  they  respect  sudi 
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lanclB,  flhall  have  been  dedded  or  ad}uated  subsequently  to  such  graota, 
or  any  of  them,  shall,  on  application  to  the  Senate,  be  finally  deter- 
mined, as  near  as  may  be,  in  the  same  manner  as  is  before  prescribed 
for  deciding  controverBtes  between  different  states. 

Akt.  X,  Sect.  i.  The  executive  power  of  the  United  States  shall 
be  vested  in  a  single  person.  His  style  shall  be,  "The  President  of  the 
United  States  of  America,"  and  his  title  shall  be,  "His  Excellency." 
He  shall  be  elected  by  ballot  by  the  legislature.  He  shall  hold  his  office 
during  the  term  of  seven  years;  but  shall  not  be  elected  a  second  time. 

Sect.  2.  He  shall,  from  time  to  time,  give  infonnation  to  tlie 
legislature  of  the  state  of  the  Union.  He  may  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessaiy  and  expedient. 
He  may  convene  them  on  extraordinary  occasions.  In  case  of  disagree- 
ment between  the  two  Houses,  with  regard  to  the  time  of  adjournment, 
he  may  adjourn  them  to  such  time  as  he  thinks  proper.  He  shall  take 
care  that  the  laws  of  the  United  States  be  duly  and  faithfully  executed. 
He  shall  commission  all  the  officers  of  the  United  States;  and  shall  ap- 
ptHnt  officers  in'all  cases  not  otherwise  provided  for  by  this  Constitution. 
He  shall  receive  ambassadors,  and  may  correspond  with  the  supreme 
executives  of  the  several  states.  He  shall  have  power  to  grant  reprieves 
and  pardons,  but  his  pardon  shall  not  be  pleadable  in  bar  of  an  im- 
peachment. He  shall  be  commander-in-chief  of  the  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several  states.  He  shall, 
at  stated  times,  receive  for  his  services  a  compensation,  which  shall 
ndtfaer  be  increased  nor  diminished  during  his  continuance  in  office. 
Before  he  shall  enter  on  the  duties  of  his  department,  he  shall  take  the 

fcdlowing  oath  or  affirmation,  "I solemnly  swear  (or  affirm) 

that  I  will  faithfully  execute  the  office  of  Prendent  of  the  United  States 
of  America."  He  shall  be  removed  from  his  office  on  impeachment 
by  the  House  of  Representatives,  and  conviction,  in  the  supreme  court, 
of  treason,  bribery,  or  corruption.  In  case  of  his  removal,  as  aforesaid, 
death,  res^nadon,  or  disability  to  discharge  the  powers  and  duties  of 
his  office,  the  President  of  the  Senate  shall  exerdse  those  poweia  and 
duties  until  another  President  of  the  United  States  be  chosen,  or  until 
the  disability  of  the  President  be  removed. 

Akt.  XI,  Sect.  i.  The  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court,  and  in  such  inferior  courts  as  shall, 
when  necessary,  from  time  to  time,  be  constituted  by  the  legislature 
of  the  United  States. 

Sect.  3.  The  judges  of  the  supreme  court,  and  of  the  inferior  courts, 
shall  hold  their  offices  during  good  behaviour.  They  shall,  at  stated 
rimes,  receive  for  th«r  services  a  compensation,  which  shall  not  be 
diminished  during  thdr  continuance  in  office. 

Sect.  3.  The  jurisdiction  of  the  supreme  court  shall  extend  to  all 
cases  arising  under  laws  passed  by  the  lq;tslature  of  the  United  States; 
to  all  cases  affecting  ambassadors,  other  public  nunisters,  and  consuls; 
to  the  trial  of  impeachments  of  officers  of  the  United  States;  to  all  cases 
of  admiralty  and  maritime  jurisdktioD;  to  controverries  between  two 
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or  more  states,  (except  such  as  shall  regard  territory  ot  jurisdiction;) 
between  a  state  and  dtizens  of  anotho-  state;  between  citizens  of  dif- 
ferent states;  and  between  a  state  or  the  dtizens  thereof,  and  ford^ 
states,  dtizens  or  subjects.  In  cases  of  impeadiment,  cases  affectii^ 
ambassadors,  other  public  ministers  and  consuls,  and  those  in  v^iidi 
astatCBhallbeparty,  this  jurisdiction  shall  be  original.  In  all  the  other 
cases  befwe  mentioned,  it  ^all  be  appellate,  with  such  exceptions,  and 
under  such  r^uladons,  as  the  legislature  shall  make.  The  legislature 
may  assign  any  part  of  the  jurisdtctiott  above  mentioned,  (except  the 
tnaX  of  the  Preradent  of  the  United  States,)  in  the  manner  and  under 
the  limitations  which  it  ^lall  think  proper,  to  such  inferior  courts  ai  it 
shall  constitute  from  time  to  time. 

Sect.  4.  The  trial  of  all  criminal  offences  (except  in  cases  of  impeadi- 
ment) shall  be  in  the  state  where  they  shall  be  committed;  and  shall 
be  by  jury. 

Sect.  5.  Judgment,  in  cases  of  impeachment,  shall  not  extend 
further  than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honour,  trust,  or  profit,  under  the  United  States. 
But  the  party  convicted  shall  neverthdess  be  liable  and  subject  to 
indictment,  trial,  judgment,  and  punishment,  according  to  law. 

Art.  Xlt.  No  state  shall  coin  money;  nor  grant  letters  of  marque 
and  reprisal;  nor  enter  into  any  treaty,  alliance,  or  confederation;  nor 
grant  any  title  of  nolulity. 

Akt.  XIII.  No  state,  without  the  consent  of  the  legislature  of  the 
United  States,  ^all  emit  bills  of  credit,  or  make  anything  but  ^lede 
a  tender  in  payment  of  debts;  nor  lay  imposts  or  duties  on  imports; 
nor  keep  troops  or  ships  of  war  in  time  of  peace;  nor  enter  into  any 
'  i^reement  or  compact  with  another  state,  or  with  any  fcMieign  power; 
nor  engage  in  any  war,  unless  it  shall  be  actually  invaded  by  enemies, 
or  the  danger  of  invasion  be  so  imminent  as  not  to  admit  of  a  delay 
until  the  legislature  of  the  United  States  can  be  consulted. 

Abt.  XIV.  The  dtizens  of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  dtizens  in  the  several  states. 

Akt.  XV.  Any  person  chacged  with  treason,  fdony,  or  high  mis- 
demeanor in  any  state,  who  shall  flee  from  justice,  and  shall  be  found 
in  any  other  state,  shall,  on  demand  of  the  executive  power  of  tlie  state 
from  which  he  fled,  be  delivered  up  and  removed  to  the  state  having 
jurisdiction  of  the  offence. 

Art.  XVI.  Full  faith  shall  be  given  in  each  state  to  the  acts  of  ^ 
legislatures,  and  to  the  records  and  judidal  proceedings  of  tfie  courts 
and  magistrates  of  every  other  state. 

Ast.  XVII.  New  states  lawfully  constituted  or  established  within 
the  limits  of  the  United  States  may  be  admitted,  by  the  l^islature, 
into  this  government;  but  to  such  vlmission  the  consent  <A  two  thirds 
of  the  memben  present  in  each  House  shall  be  necessary.  If  a  new  state 
shall  arise  within  the  limits  of  any  of  the  present  states,  the  consent 
of  the  legislatures  of  such  states  shall  be  also  necessary  to  its  tulnuBaon. 
If  the  admission  be  consented  to,  the  new  states  shall  be  admitted  on 
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the  same  terniB  with  the  original  states.  But  the  le^slature  may  malce 
conditions  with  the  new  Btates  concerning  the  public  debt  which  shall 
be  then  subsistinK. 

Art,  XVIII.  The  United  States  shall  guaranty  to  each  state  a  re- 
puUican  form  of  government;  and  shall  protect  each  state  against  f<»r- 
eign  invasons,  and,  on  the  application  of  its  legislature,  s^ainst  do- 
mestic violence. 

Akt.  XIX.  On  the  application  of  the  I^slatures  of  two  thirds  of 
the  states  in  the  Union,  for  an  amendment  of  this  Constituticm,  the 
legislature  of  the  United  States  shall  call  a  convention  for  that  purpose. 

Abt.  XX.  The  members  of  the  l^islatures,  and  the  executive  and 
judicial  officers  of  the  United  States,  and  of  the  several  states,  shall  be 
bound  by  oath  to  support  this  Constitutioa. 

AsT.  XXI.  The  ratification  of  the  conventions  of states 

shall  be  suffident  for  oi^anizing  this  Constitution. 

Abt.  XXII.  This  Constitution  shall  be  laid  before  the  United  States 
in  Congress  assembled,  for  their  approbation;  and  it  U  the  opinion  of 
this  Convention,  that  it  should  be  afterwards  submitted  to  a  conven- 
tion chosen  in  each  state,  under  the  recommendation  of  its  legislature, 
in  order  to  recdve  the  ratification  of  such  convention. 

Akt.  XXIII.  To  introduce  this  government,  it  is  the  opinion  of 
this  Convention,  that  each  assenting  convention  ^ould  notify  its  as- 
sent and  ratification  to  the  United  States  in  Congress  assembled;  that 
Coi^resa,  after  recejvit^  the  assent  and  ratification  of  the  conventions 

of states,  diould  appoint  and  publish  a  day,  as  early  as  may  be, 

and  appoint  a  place,  for  coramendt^  proceedings  under  this  Consti- 
tution; that,  after  such  publication,  the  legislatures  of  the  several  ~ 
states  should  dect  members  of  the  Senate  and  direct  the  election  of 
members  of  the  House  of  Representatives;  and  that  the  members 
of  the  legislature  should  meet  at  the  time  and  place  assigned  by  Con- 
gress, and  should,  as  soon  as  may  be  after  their  meeting,  choose  the 
Preudent  of  the  United  States,  asA  proceed  to  execute  this  Constitu- 
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THE  CONSTITUTION  AS  REPORTED  BY  THE  COM- 
MITTEE ON  STYLE  ON  SEPTEMBER  la 

We,  the  peopde  of  the  United  States,  in  otds-  to  form  a  more  periiect 
union,  to  establish  justice,  insure  domestic  tranquillity,  [Hovide  for 
the  common  defence,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  oursdves  and  our  posterity,  do  ordain  and  es- 
tablish this  Constitution  for  the  United  States  of  America. 

Abt.  I,  Sect.  i.  All  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States,  which  shall  oonsiBt  of  a 
Senate  and  House  of  Representatives. 

Sect.  3.  The  House  of  Representatives  shall  be  composed  of  mem- 
bers chosen  every  second  year  by  the  people  of  the  several  states,  and 
the  electors  in  each  state  shall  have  the  qualifications  requisite  for 
dectors  of  the  most  numerous  branch  of  the  state  legislature. 

No  person  shall  be  a  representative  who  shall  not  have  attained  to 
the  ^e  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  dected,  be  an  inhabitant  of 
that  state  in  which  he  shall  be  chosen. 

Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  states  which  may  be  included  within  this  Union,  accordiim  tu 
their  respective  numbers,  which  shall  be  determined  by  adding  to  tbe 
whole  number  of  free  persons,  including  those  bound  to  servitude 
for  a  term  c^  years,  and  excluding  Indians  not  taxed,  three  fifths  of 
all  other  persons.  The  actual  enumeration  ^lall  be  made  within  three 
years  after  the  first  meeting  of  the  Congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  years,  in  such  manner  as  they  shall 
by  law  direct.  The  number  of  representatives  shall  not  exceed  one  fw 
every  forty  thousand,  but  each  state  shall  have  at  least  one  represent- 
ative; and  until  such  enumeration  shall  be  made,  the  state  of  New 
Hampshire  shall  be  entided  to  choose  three,  Massachusetts  eight, 
Rhode  Island  and  Providence  Plantations  one,  Connecticut  five,  New 
York  six,  New  Jersey  four,  Pennsylvania  e^ht,  Delaware  one,  Mary- 
land six,  \%ginia  ten,  North  Carolina  five.  South  Candina  five,  and 
Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  state,  the 
executive  authority  thereof  shall  issue  writs  of  election  to  fiU  mdx  va- 


The  House  of  Representetives  shall  choose  their  Speaker  and  other 
cdficers;  and  they  shall  have  the  sole  power  of  impeachment. 
Sect.  3.  The  Senate  of  the  United  States  shall  be  composed  of 
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two  senators  from  each  state,  dioeeii  by  the  Icfpalature  thereof,  for     Appxmmx 
six  yean;  and  each  eeoator  ahall  have  one  vote.  XVIII 

Immediately  after  they  shall  be  aaaembled  hi  consequence  of  the 
first  election,  they  shall  be  divided,  as  equally  as  may  be,  into  three 
classes.  The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at 
the  expiration  of  the  second  year;  of  the  second  class  at  the  ezfuration 
of  the  fourth  year;  and  of  the  third  class  at  the  expiration  of  the  nxth 
year;  so  that  one  third  may  be  chosen  every  second  year.  And  if  va- 
candes  happen  by  reagna6on,  or  otherwise,  during  the  recess  of  the 
legi^ture  of  any  state,  the  executive  thereof  may  make  temporary 
appointments  until  the  next  meeting  of  the  legislature. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age 
of  thirty  years,  and  been  nine  years  a.  ddzen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  tnhabituit  (rf  that  state  for  which 
be  shall  be  chosen. 

The  Vice-President  of  the  United  States  shall  be,  ex  officio.  President 
of  the  Senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  Senate  shall  choose  thrir  other  officers,  and  also  a  President 
pro  tempore,  in  the  absence  of  the  Vice-President,  or  when  he  shall 
exerdse  the  office  of  the  Riesident  of  the  United  States. 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  tnttii^  for  that  purpose,  they  shall  be  on  oath.  When  the  Pre- 
adent  of  the  United  States  b  tried,  the  Chief  Justice  shall  preside; 
and  no  person  shall  be  convicted  without  the  concurrence  of  two  thirds 
of  the  members  present. 

Judgment,  in  cases  of  impeachment,  shall  not  extend  further  than  to 
removal  from  office,  and  disqualification  to  hold  and  enjoy  any  office 
of  honour,  trust,  or  profit,  under  the  United  States;  but  the  party 
convicted  shall  never^ietess  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  accordii^  to  law. 

'  Sbct.  4.  The  times,  places,  and  manner,  of  holding  elections  fcv  * 

senators  and  representatives,  shall  be  prescribed  in  each  state  by  tlie 
legislature  thereof;  but  the  Congress  may  at  any  time  by  law  maJce  or 
alter  such  regulatjons. 

The  Congress  shall  assemble  at  least  bnoe  in  every  year;  and  such 
meetii^  shall  be  on  the  first  Monday  in  December,  unless  they  shall 
by  law  appoint  a  different  day. 

Sect.  5.  Each  house  shall  be  the  judge  of  the  elections,  returns, 
and  qualifications,  of  its  own  members;  and  a  majority  of  each  shall 
constitute  a  quorum  to  do  buriness;  but  a  smaller  number  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel  the  attendance  of 
absent  members,  in  such  manner  and  under  such  penalties  as  each  house 
may  provide. 

Each  house  may  determine  the  rules  of  its  proceedii^;  punish  its 
members  for  disorderly  behaviour;  and,  with  the  concurrence  of  two 
thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  its  proceedii^s,  and  from  time  to 
time  publish  the  same,  excepting  such  porta  as  mayi  in  thdr  judgment, 
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Afpbkoix  require  secrecy;  and  the  yeas  and  nays  of  the  members  of  either  bouae 
XVIII  on  any  question  shall,  at  the  de^e  of  one  fifth  <rf  thoee  preaent,  be 
entered  on  the  Journal. 

Neither  house,  during  the  eesuon  of  CcH^resB,  shall,  without  con- 
sent of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting. 

Sbct.  6.  The  senators  and  representatives  shall  receive  a  compen- 
sation for  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the 
treasury  of  the  United  States.  They  shall  in  all  cases,  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  aiiest  during  their 
attendance  at  the  session  of  their  respective  bouses,  and  in  goit^[  to 
and  letumii^  frcun  the  same;  and  for  any  speech  or  debate  in  either 
house,  they  shall  not  be  questioned  in  any  other  place. 

No  senator  or  representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office,  under  the  authority  of  the 
United  States,  which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased,  during  such  time;  and  no  person 
holding  any  ofhce  under  the  United  States  shall  be  a  member  of  either 
house  during  his  continuance  in  office. 

Sect.  7.  The  enacting  style  of  the  laws  shall  be,  "Be  it  enacted  by 
the  SenatoTB  and  Representatives,  in  Ccxigiess  assembled." 

All  bills  for  raising  revenue  shall  or^nate  in  the  House  of  Repre- 
sentatives; but  the  Senate  may  propose  or  concur  with  amendments, 
as  on  other  bills. 

Every  bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate,  shall,  before  it  become  a  law,  be  presented  to  the 
Premdent  of  the  United  States.  If  he  approve,  he  shall  sign  it;  but  if 
not,  he  shall  return  it,  with  his  objections,  to  that  house  in  which  it 
shall  have  originated,  who  shall  enter  the  objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it.  If,  after  such  icconaidefation, 
two  thirds  of  that  house  shall  ^ree  to  pass  the  bill,  it  shall  be  sent,  to- 
gether with  the  objections,  to  the  other  house,  by  which  it  shall  lila- 
wise  be  reconsidered;  and  if  approved  by  two  thirds  of  that  house,  it 
shall  become  a  law.  But  in  all  such  cases,  the  votes  of  both  houses 
shall  be  decided  by  yeas  and  nays;  and  the  names  of  the  persons  voting 
for  and  against  the  bill  shall  be  entered  00  the  Journal  of  each  houae 
respectively.  If  any  bill  shall  not  be  returned  by  the  President  within 
ten  days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law,  in  like  manner  as  If  he  had  signed  it.  unless  the 
Congress,  by  its  adjournment,  prevent  its  return;  in  which  case  it 
shall  not  be  a  law. 

Every  order,  resolution,  or  vote,  to  whidi  the  concurrence  of  the 
Senate  and  House  of  Representatives  may  be  necessary,  (except  (w 
the  question  of  adjournment,)  diall  be  presented  to  the  President  o(  the 
United  States,  and,  before  the  same  shall  take  effect,  shall  be  an>roved 
by  him,  or,  being  disapproved  by  him,  shall  be  rq)assed  by  three  fourths 
of  the  Senate  and  House  of  Representatives,  according  to  the  rules  and 
liniitatioos  prescribed  in  the  case  of  a  \A\. 


..Google 


APPENDIX 

SscT.  8.  The  Congress  may,  by  jcunt  ballot,  appcnnt  a  treasurer. 

They  &hall  have  pown*  to  lay  s^  collect  taxes,  dudes,  impoats,  and 
excises; 

To  pay  the  debts,  and  provide  for  the  common  defence  and  general 
welfare,  of  the  United  States; 

To  borrow  money  on  the  credit  of  the  United  States; 

To  regulate  commerce  with  foreign  nations,  among  the  several  states, 
and  with  the  Indian  tribes; 

To  establish  a  uniform  rule  of  naturalization,  and  uniform  laws  on  the 
subject  of  bankruptcies,  throughout  the  United  States; 

To  coin  money,  regulate  the  value  thereof,  and  of  fordgn  coia,  aod 
fix  the  standard  of  weights  and  measures; 

To  provide  for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States; 

To  establish  post-officxs  and  post-roads; 

To  promote  the  prepress  of  science  and  useful  arts,  by  securing,  for 
limited  times,  to  authors  and  inventors,  the  exclusive  right  to  thdr  re- 
spective writings  and  discoveries; 

To  constitute  tribunals  inferior  to  the  Supreme  Court; 

To  define  and  punish  piradea  and  felonies  committed  on  the  high 
seas,  and  offences  ag^nst  the  law  of  nations; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water; 

To  raise  and  support  armies,  —  but  no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than  two  years; 

To  provide  and  maintain  a  navy; 

To  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces; 

To  provide  for  the  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  tnsurrectiona,  and  repel  invasions; 

To  provide  for  organiziog,  arming,  and  discipUning  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the  [service  of 
the]  United  States  —  reserving  to  the  states,  respectively,  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the  militia,  according 
to  the  discipline  prescribed  by  Congress; 

To  exercise  exclu«ve  legislation,  in  all  cases  whatsoever,  over  such 
district  (not  exceeding  ten  miles  square)  as  may,  by  cession  of  particular 
states,  and  the  acceptance  of  Congress,  become  the  seat  of  government 
of  the  United  Sutes;  and  to  exercise  like  authority  over  all  places  pur- 
chased by  the  consent  of  the  legi^ture  of  the  state  in  whidi  the  same 
shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings;  and, 

To  make  all  laws  whidi  shall  be  necessary  and  proper  for  carrying  into 
Biecution  the  foregoing  powers,  and  all  other  powers  vested  by  this 
Constitutionin  the  government  of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof. 

Sbct.  9.  The  migration  or  importation  of  such  persons  as  the  several 
states,  now  existii^,  shall  think  proper  to  admit,  shall  not  be  prohibited 
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ApPBKDtx     by  the  Congma  prior  to  the  year  one  thousand  eight  huodnd  and  e^t; 
XVIII        but  a  tax  or  duty  may  be  imposed  on  Buch  importaticm,  not  exceeding 
ten  dcdlars  for  each  peraon. 

.  The  privilege  of  the  writ  of  habeas  corpus  ohall  not  be  suBpended,  un- 
len  when,  in  cases  o(  rebdlion  m'  invasion,  the  public  safety  may  re- 
quire it 

No  bill  of  attainder  shall  be  passed,  or  any  ex  post  facto  law. 

No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the  census 
hereinbefore  directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state. 

No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of 
appropriations  made  by  law. 

No  tide  of  nobility  shall  be  granted  by  t&e  United  States. 

And  no  peraon  holding  any  office  of  profit  or  trust  under  them,  riiall, 
without  the  consent  of  Congress,  accept  of  any  present,  emidument, 
office,  or  title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
state. 

Sect.  io.  No  state  shall  coin  money,  nor  emit  tnlls  of  credit,  nor 
make  anything  but  gold  and  nlver  coin  a  tender  in  payment  of  d^ts, 
nor  pass  any  bill  of  attainder,  nor  ex  post  facto  laws,  nor  laws  altarii^  or 
impairing  the  obligation  of  contracts;  nor  grant  letters  of  marque  and 
reprisal ;  nor  enter  into  any  treaty,  alliance,  (»*  confederation;  nor  giant 
any  tide  of  nobility. 

No  state  shall,  without  the  consent  of  Congress,  lay  imposts  or  duties 
on  importa  or  cocports,  nor  with  such  consent,  but  to  the  use  of  the 
treasury  of  the  United  States;  nor  keep  troops  or  ships  of  war  in  time  of 
peace ;  nor  enter  into  any  agreement  or  compact  with  another  atate,  nor 
with  any  fordgn  power;  nor  engage  in  any  war,  unless  it  shall  be  actu- 
ally ini^ed  by  enemies,  or  the  danger  of  invasion  be  so  imminent  as 
not  to  admit  of  delay  until  the  Congress  can  be  consulted. 

AsT.  II,  Sect.  i.  The  executive  power  shall  be  vested  in  a  Pre- 
sident of  the  United  States  of  America.  He  shall  hold  hisofficeduring 
the  term  of  four  years,  end,  together  with  the  Vice-Preskteat,  dioaen 
for  the  same  term,  be  elected  in  the  following  manner:  — 

Each  state  shall  appoint,  in  such  manner  as  the  legislature  tlicreof 
may  direct,  a  number  of  electors  equal  to  the  whole  number  of  senators 
and  representatives  to  which  the  state  may  be  entitled  in  Coi^Ras; 
but  no  senator  or  representative  shall  be  appointed  an  elecbx',  nor  any 
person  holding  an  office  of  trust  or  profit  under  the  United  States. 

The  electors  shall  meet  in  their  rcqiective  states,  and  vote  by  baUoC 
for  two  persona,  of  whom  one,  at  least,  shall  not  be  an  inhabitant  ot  the 
same  state  with  themselves.  And  they  shall  make  a  list  of  all  the  per- 
sons voted  for,  and  of  the  number  of  votes  for  eadi ;  which  list  they  abaS 
ngn  and  certify,  and  transmit  sealed  to  the  seat  of  the  general  govent- 
ment,  directed  to  the  Presdcnt  of  the  Senate.  The  President  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives, 
open  an  the  cutificates;  and  the  votes  ^lall  then  be  counted.  The  per* 
son  havii^  the  greatest  number  of  votes  shall  be  the  President,  if  aucfa 


.y  Google 


APPENDIX 

number  be  a  majority  of  the  whcde  number  of  electors  appointed;  and 
if  there  be  more  than  one  who  have  nich  majority,  and  have  an  equal 
number  of  votes,  then  the  House  of  RepresentHtivea  aha]!  immediately 
chooee  by  ballot  one  of  them  for  President;  and  if  no  person  have  a 
majority,  then  from  the  five  highest  on  the  list  the  said  House  shall,  in 
like  manner,  chooee  the  Premdent.  But  in  choo^g  the  President,  the 
votes  shall  be  taken  by  states,  and  not  ptr  capita,  the  representatioii 
from  each  state  having  one  vote.  A  quorum  iot  this  purpose  shall  con- 
aist  of  a  member  or  members  from  two  thirds  of  the  states;  and  a  ma- 
jority of  all  the  states  shall  be  necessary  to  a  choice.  In  evoy  case,  after 
the  dioice  of  the  Preadent  by  the  representatives,  the  person  having  the 
greatest  number  of  votes  of  the  dectors  shall  be  the  Vice-President. 
But  if  there  should  remain  two  or  more  who  have  equal  votes,  the  Sen- 
ate shaU  chooee  from  them,  by  ballot,  the  Vice-President. 

The  Congress  may  determine  the  time  of  choosing  the  electors,  and 
the  time  in  which  they  shall  give  their  votes;  but  the  election  shall  be 
on  the  same  day  throughout  the  United  States. 

No  person  except  a  natural-bom  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  Constitution,  shall  tx  eligible 
to  the  office  of  President;  neither  shall  any  person  be  eligible  to  that 
office  who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and 
been  fourteen  years  a  reddent  within  the  United  States. 

In  (ase  of  the  removal  of  the  Preadent  from  office,  or  of  his  death, 
resignation,  at  inability  to  discharge  the  powers  and  duties  of  the  said 
oftice,  the  same  shall  devolve  on  the  Vioe-Preadent;  and  the  Congress 
may  by  law  provide  for  the  case  of  removal,  death,  resignation,  or  in- 
ability, both  of  the  Preddent  and  Vice-President,  declaring  what  officer 
shall  then  act  as  Prendent;  and  such  officer  shall  act  accordin^y,  until 
the  disability  be  removed,  or  the  period  iot  choosing  another  President 

The  President  shall,  at  stated  times,  receive  a  fixed  compensation  iot 
his  services,  which  shall  neither  be  increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  fol* 
lowing  oath  or  affirmation:  "  1  do  solemnly  swear  (or  affirm)  that  I  will 
faithfully  execute  the  office  of  President  of  the  United  States,  and  will, 
to  the  b^t  of  my  judgment  and  power,  preserve,  protect,  and  defotd  the 
Constitution  of  the  United  States." 

Sect.  3.  The  President  shall  be  oommander-in-chief  of  the  army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  several  states,  when 
called  into  the  actual  service  of  the  United  States. 

He  may  require  the  opinion,  in  writing,  of  the  principal  officer  in  each 
of  the  executive  departaients,  upon  any  subject  relating  to  the  duties 
of  tbetr  respective  offices.  And  he  shall  have  power  to  grant  leprieves 
and  pardona  for  offences  against  the  United  States,  except  in  cases  of 
imp^chment 

He  shall  have  power,  by  and  with  the  sd^dce  and  consent  of  the  Sen* 
ate,  to  make  t^eatie^  [vovided  two  thirds  of  the  senators  present  con- 
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Affekdix     cur;  and  he  shall  nominate,  and  by  and  with  the  advice  and  consent  of 

XVIII        the  Senate,  shall  appoint,  ambassadors,  other  public  ministers,  and 

consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the 

United  States,  whose  appointments  are  not  herein  otherwise  provided 

for. 

The  Presdent  shall  have  power  to  fiU  up  all  vacancies  that  may 
happen  during  the  recess  of  the  Senate,  by  granting  conuninions^ 
which  shall  expire  at  the  end  of  the  next  session. 

Sect.  3.  He  shall,  from  time  to  time,  give  to  the  Congress  infrnma- 
tion  of  the  state  of  the  Union,  and  recommend  to  their  condderation  sudi 
measures  as  he  shall  judge  necessary  and  expedient.  He  may,  on  eattia- 
oidinary  occasions,  convene  both  houses,  or  either  of  them;  and  in  case 
of  diea^eement  between  them  with  respect  to  the  time  of  adjournment, 
he  may  adjourn  them  to  such  time  as  he  shall  think  {»Yiper.  He  sbaU 
receive  ambassadors  and  other  public  ministers.  He  shall  take  care  that 
the  laws  be  faithfully  executed;  and  shall  commission  all  the  officers  of 
the  United  States. 

Sect.  4.  The  President,  Vice-President,  and  all  dvil  t^cera  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  for,  and 
conviction  of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

Art.  in.  Sect.  i.  The  judicial  power  of  the  United  States,  both  in 
law  and  equity,  shall  be  vested  in  one  Supreme  Court,  and  in  such 
inferior  courts  as  the  Congress  may,  from  time  to  time,  oniain  and 
establish.  The  judges,  both  of  the  Supreme  and  inferior  courts,  dial! 
hold  their  offices  during  good  behaviour,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation,  which  shall  not  be  diminished 
durii^  their  continuance  in  office. 

Sect.  3.  The  judicial  power  shall  extend  to  all  cases,  both  in  law  and 
equity,  ariung  under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  under  thdr  authority;  to  all 
cases  affecting  ambassadors,  other  public  ministers,  and  consuls;  to  all 
cases  of  admiralty  and  maritime  jurisdiction ;  to  controveraiea  to  which 
the  United  States  shall  be  a  party;  to  controversies  between  two  or 
more  states;  between  a  state  and  citizens  of  another  state;  between 
ctdzena  of  different  states;  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  dillerent  states ;  or  between  a  state,  cv  the  citizens 
thereof,  and  foreign  states,  citizens,  or  subjects. 

In  cases  affecting  ambassadors,  other  public  ministers,  and  consuls, 
and  in  those  in  which  a  state  shall  be  a  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  other  cases  before  mentioned,  the 
Supreme  Court  sliall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  —  with  such  exceptions,  and  under  such  regulations,  as  the  Con- 
gress riiall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury ;  and  such  trial  shall  be  held  in  the  state  where  the  said  crime  abaJI 
have  been  committed;  but  when  not  committed  within  any  state,  die 
trial  shall  be  at  such  place  or  places  as  the  Congress  may  by  law  have 
directed. 
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SxCT.  3.  Treason  against  the  United  States  shall  consiBt  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort.  No  person  shall  be  convicted  of  treason,  unless  on  the 
testfanony  of  two  witnesses  to  the  same  overt  act,  or  on  confesnon  in 
open  court. 

The  Coi^reae  shall  have  power  to  declare  the  punishment  of  treason ; 
but  no  attainder  of  treason  shall  work  corruption  of  blood,  nor  forfeiture, 
except  during  the  life  of  the  person  attainted. 

Akt.  IV,  Sect.  i.  Full  faith  and  credit  diall  be  given,  in  each  state, 
to  the  public  acts,  records,  and  judicial  proceedings,  of  every  other  state. 
And  the  Coi^ress  may,  by  general  taws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings,  shall  be  proved,  and  the  effect 
thereof, 

Sect.  a.  The  dtizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  dtizens  in  the  several  states. 

A  person  charged  in  any  state  with  treason,  fdony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on  de- 
mand of  the  executive  authority  of  the  state  from  which  he  fled,  be 
ddivered  up,  and  removed  to  the  state  havii^  jurisdiction  of  the  crime. 

No  person  legally  held  to  service  or  labour  in  one  state,  escapii^  inb> 
another,  shall,  in  consequence  of  regulations  subasting  therein,  be  dis- 
charged from  such  service  or  labour,  but  shall  be  delivered  up,  on  claim 
of  the  party  to  whom  such  service  or  labour  may  be  due. 

Sbct.  3.  New  states  may  be  admitted  by  the  Congress  into  this 
Union;  but  no  new  state  shall  be  formed  or  erected  within  the  jurisdtc* 
diction  of  any  other  state;  nor  any  state  be  formed  by  the  junction  of 
two  or  more  states,  or  parts  of  states,  without  the  consent  of  the  l^s- 
latures  of  the  states  concerned,  as  wdl  as  of  the  Congress. 

The  Congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  belong- 
ing to  the  United  States;  and  nothing  in  this  Constitution  shall  be  so 
construed  as  to  prejudice  any  claim  of  the  United  States,  or  of  any 
particular  state. 

Sbct.  4.  The  United  States  shall  guaranty  to  every  state  in  this 
Union  a  republican  f  onn  of  government,  and  shall  protect  each  of  them 
against  invasion,  and,  on  application  of  the  legislature  or  executive, 
against  domestic  violence. 

Art.  V.  The  Coi^ress,  whenever  two  thirds  of  both  houses  shall 
deem  necessary,  or  on  the  application  of  two  thirds  of  the  legislatures 
of  the  several  states,  shall  propose  amendments  to  this  Constitution, 
which  shall  be  valid,  to  all  intents  and  purposes,  as  part  thereof,  when 
the  same  shall  have  been  ratified  by  three  fourths,  at  least,  of  the  legis- 
latures of  the  several  states,  or  by  conventions  in  three  fourths  thereof, 
as  the  one  or  the  other  mode  of  ratification  may  be  proposed  by  the 
Congress;  provided,  that  no  amendment  which  may  be  made  prior  to 

the  year  iSoS  shall  in  any  manner  affect  the and Sections 

of  Artide . 

AxT.  VI.  All  ddits  contracted,  and  engi^ements  entered  into,  before 
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tbe  adoption  of  this  Constitution,  shall  be  as  valid  against  the  United 
States  under  this  Constitution  as  under  the  Confederation. 

This  Constituticni,  and  the  laws  of  the  United  States  which  shall 
be  made  in  punuance  thereof,  and  all  treadea  made,  cm*  which  dull  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  wpicme 
law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  tberdiy, 
anything  tn  the  Constitution  or  lawa  of  any  state  to  the  contrary  not- 
withstanding. 

The  aenatora  and  representatives  before  mentioned,  aad  the  menbcn 
of  the  several  state  legislatures,  and  all  executive  and  judicial  officers, 
both  of  the  United  States  and  of  the  sevo^  states,  shall  be  bound,  by 
oath  or  affirmation,  to  support  this  Constitution;  but  no  religicHis  test 
shall  ever  be  required  as  a  qualification  to  any  office  of  public  trust  under 
the  United  States. 

AsT.  VII.  The  ratification  of  the  conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  Constitution  between  the  states 
so  ratifying  the  same. 

In  a  "letter"  accompanying  their  Rqiort,  the Conumttee  on  Seyle  say: 
"  In  our  deliberations  on  this  subject,  we  kept  steadily  in  our  view  tliat 
which  appeared  to  us  the  gtwHesl  intetat  of  every  true  American,  the  coo- 
■didation  of  our  union,  in  which  is  Invtdved  our  property,  fdidty,  safety, 
perhaps  our  natiooai  eadstence.  This  Important  consideiation,  serioody 
and  deeply  impressed  on  our  minds,  led  each  State  in  the  Convention  to  be 
leM  rigid  in  points  tA  inferiw  magnitude,  than  might  have  been  otherwise 
expec^.  And  thus  the  Constitution  iriikh  we  now  present  is  the  result  of 
a  spirit  of  amity  and  of  that  mutual  deference  and  ooncesNOn,  lAfek  the 
peculiarity  (A  our  pditlcal  situation  rendi 
Paptn,  iii  1361. 
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PELATIAH  WEBSTER'S  DEFENCE 


OP  THE  NEW  CONSnrunON,  PUBLISHED  OCTOBER  13,  1787,  IN 
SBFLY  TO  AN  ATTACK  HADE  UPON  IT  BY  SIXTEEN  HEUBBSS 
OF  THE  ASSEMBLY  OF  PENNSYLVANIA  IN  AN  ADDRESS  DATED 
SEPTEMBER  39,    1787 

Rtmar/a  m  tht  Addrttt  qf  Sixttgn  Membtra  <pf  tkt  Autmbly  oj  PamsyUoMia 
to  Oar  amitiltunb,  dated  SepUmbtr^,l7B7.  Wilh  toiM  sMctiuts  omtiuif 
objtduHt  to  ike  corutitiitim  recommandtd  by  Aa  laU  Ftderai  CoHvaUion.* 
{First  ptMish^  in  PkHadOpkia,  OOober  la,  17S7.) 

I  AU  now  to  consider  the  objections  of  our  sixteen  members  to  the 
New  Constilulion  itself,  which  is  the  most  important  part  tliat  lies  on  me. 

I.  Their  firBt  objection  is,  that  the  government  proposed  will  be  too 
expensive.  1  answer  that  if  die  appointments  of  offices  are  not  more,  and 
the  compensations  or  emoiumeots  of  ofSce  not  greater,  than  is  necessary, 
the  expense  will  be  by  no  means  burdensome,  and  thus  must  be  Mt 
to  the  prudence  of  Congress;  fen- 1  know  of  no  way  to  control  supreme 
powers  from  extravagance  in  this  respect  I>)ubtless  many  instances 
may  be  produced  of  many  needless  offices  being  created,  and  many  in- 
ferior officers,  who  receive  far  greater  emoluments  of  office,  than  the  first 
President  of  the  State. 


>  The  pamphlet  was  fint  pub* 
lished  by  Eleaaer  Oswald  at  the 
G>ffee  House.  It  was  subsequently 
republished  by  Webster,  in  a  some- 
what abridged  form,  in  his  Essays. 
He  then  appended  this  note:  "When 
the  new  contHtuHon  was  laid  before 
the  Assembly  <rf  Pennsylvania,  in 
September,  1787,  a  resolution  pttiaed 
the  House  (foity-thice  against  nine- 
teen) to  call  a  coiueitiion  to  consider 
it,  etc  Sixteen  of  the  dissentients 
published  an  addrat  to  their  anulilu- 
mb,  dated  September  37,  1787,  stat- 
ing their  conduct,  and  assigning  the 
reasons  of  it;  but  as  there  was  very 
little  in  all  this  affair  that  reflected 
waokhmoron  the  dwMNJMC  taemben 
or  on  tie  Slate  to  vkiek  tiey  MmfSt), 
and  MXMMg  that  could  aftet  or  mw- 


eer*  anybody  out  (rf  that  State,  I 
have  here  omitted  my  remarks  on 
all  of  it,  but  their  objections  to  the 
MMcr  amstilvtion  ilielf,  which  being 
of  general  consequence  to  the  States, 
inasmuch  as  that  constitution  (with 
a  few  amendments  rince  adopted) 
Is  the  same  iriiich  now  etists  in  full 
establishment  through  the  Union,  I 
therefore  here  insert,  I  say,  their 
objeeHons  and  my  remarks  on  them, 
and  leave  out  aU  the  rest  aa  matter 
<A  local  txrocem  at  ikat  time,  but  like 
to  be  little  interesting  to  the  public 
In  genenU  at  this  or  any  future 
time."  It  is  the  revised  vecvon  that 
is  reproduced  here.  The  original 
text  as  published  by  Oswald  may  be 
found  in  the  library  of  Congress  and 
in  the  Boston  Athencum. 
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Appendix        2.  Their  next  objection  is  against  a  legislature  amsisUng  of  three 
XIX  branches.^   This  is  so  far  from  an  objection,  that  I  consider  it  as  an  ad- 

vant^e.  The  most  weighty  and  important  afiFalrs  of  the  Union  must 
be  transacted  in  Congress;  the  most  essential  counsels  must  be  there 
decided,  which  must  all  go  thro'  several  discussions  in  three  diSeicDt 
diambers  (all  equally  competent  to  the  subject  and  equally  governed 
by  the  same  motives  and  interests,  viz.,  the  good  of  the  great  Common- 
malth,  and  the  approbation  of  the  peo[de)  before  any  decision  can  be 
made ;  and  when  disputes  are  very  high,  difTerent  discussions  are  neco- 
sary,  because  they  aETord  time  for  all  parties  to  cool  and  reconsider. 

This  appears  to  me  to  be  a  very  safe  way  and  a  very  likely  method  to 
prevent  any  sudden  and  undigested  resolutions  from  passing;  and  tbo' 
it  may  delay  or  even  destroy,  a  good  bill,  will  hardly  admit  the  passii^ 
of  a  liad  one,  which  is  by  far  the  worst  evil  of  the  two.  Butif  all  this  can- 
not atop  the  course  of  a  bad  bill,  the  negative  of  the  President  will  at 
least  give  it  further  embarrasBment,  will  furnish  all  the  new  light  wliich 
a  most  serious  discusuon  in  a  third  House  can  give,  and  will  make  a  new 
discussion  necessary  in  each  of  the  other  two,  where  every  memb^  wiH 
have  an  opportunity  to  revise  his  opinion,  to  correct  his  arguments,  and 
bring  his  judgment  to  the  greatest  maturity  possible:  if  all  this  cannot 
keep  the  public  decision  within  the  bounds  of  wisdom,  fitness,  rig^t,  and 
convenience,  it  will  I>e  hard  to  find  any  efforts  of  human  wisdom  that 
can  do  it. 

I  believe  it  would  be  difficult  to  find  a  man  in  the  Union,  who  would 
not  readily  consent  to  have  Congress  vested  with  all  the  vast  powers 
proposed  by  the  New  Constitution  if  he  could  be  sure  that  those  powers 
would  be  exercised  with  wisdom,  justice,  and  propriety, and  not  beabuaed; 
and  I  do  not  see  that  greater  precautions  and  guards  against  abuses  can 
well  be  devised,  or  more  effectual  methods  used  to  throw  every  degree 
of  light  on  every  subject  of  debate,  or  more  powerful  motives  to  a  reason- 
able and  honest  decision  can  be  set  before  the  minds  of  Congress,  tian 
are  liere  proposed. 

And  if  this  is  the  best  that  can  be  obtained,  it  ought  in  all  prudence 
to  be  adopted  till  better  appears,  rather  than  to  be  rejected  merely  be- 
cause it  is  human,  not  perfect,  and  may  be  abused.  At  any  rate  I  think 
it  very  plain  that  our  chance  of  a  right  dedraon  in  a  Congress  of  three 
brandies,  is  much  greater  than  in  one  single  chamber;  but  however  all 
this  may  be,  I  cannot  see  the  least  tendency  in  a  L^slature  of  three 
branches  to  increase  the  burdens  or  taxes  of  the  people.  I  tliink  it  very 
evident  that  any  proposition  of  extravagant  expense  would  be  checked 
and  embarrassed  in  such  an  assembly  more  than  in  a  single  House. 

Farther,  the  two  Houses  being  by  thdr  election  taken  from  the  body 
of  the  States,  and  being  themselves  prindpal  inhabitants,  will  naturally 
have  the  interest  of  the  Commonwealth  sincerely  at  heart,  tiieir  prind- 
ple  must  be  the  same,  their  differences  must  (if  any)  in  the  mode  of  pur- 

>  In  speaking  of   "a  legislature      the  Presideat and  hi*  advisers m  "a 
cofuistiag  of  three  brancheti"  he      third  House." 
includes,  as  he  ecpUins  a  little  later. 
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suing  it,  or  arise  from  local  attachments;  I  say  the  great  interest  in  tlidr     Afpbndix 
country,  and  the  esteem,  confidence,  and  ^>probation  cA  their  fellow*         XIX 
citizens,  must  be  stroi^  governing  principles  in  both  Houses,  as  well  as 
in  the  President  hinMelf.* 

3.  Another  objection  is,  that  the  Constitution  proposed  will  atmihi- 
late  Ok  ztait-govemmatts,  or  reduce  lh«M  to  mere  corporaiiom.  I  take  it 
that  this  objection  is  thrown  out  (merely  inoidtte  cstua)  without  the 
least  ground  for  it;  for  1  do  not  find  one  article  of  the  Constitution  pro- 
posed, which  vests  Congress,  or  any  oj  Ikeir  oMcers  or  courts,  with  a 
power  to  interfere  in  the  least  in  the  internal  poUce  or  government  of  any 
one  state,  when  the  interests  of  some  other  state,  or  strangers,  or  the  Union 
in  general,  are  not  concerned;  and  tn  such  cases  it  is  absolutely  and  mani- 
fesdy  necessary  that  Congress  should  have  a  controlling  power,  other- 
wise  there  would  be  no  end  of  controversies  and  injuries  between  different 
ttates,  nor  any  safely  for  indimduals,  nor  any  possibility  of  supporting  the 
Union  with  any  tol^^le  degree  of  honour,  strength  or  security. 

4.  Anodier  objection  is  against  the  ^vuwro/fcixatKmD&Fteifin  Congress, 
But  I  answer,  ^lis  is  absolutely  necessary  and  unavoidable,  from  the 
necessity  of  the  case;  I  know  it  is  a  tender  point,  a  vast  power,  and  a 
terrible  engine  of  oppression  and  tyranny  when  wantonly,  injviiciou^y, 
or  wickedly  used,  but  mast  be  admUled;  ioi  it  is  impossible  to  support  the 
Union,  or  indeed  any  government,  without  expense  —  the  Congress  are 
the  proper  judges  of  that  expense,  the  amount  of  it,  and  the  best  means 
of  supplyii^  it ;  the  safety  of  the  states  absohtt^y  requires  that  this  power 
be  lodged  somewhere,  and  no  otiier  body  can  have  the  least  pretensions 
to  it;  and  ito  part  of  the  resources  of  the  states  can,  with  any  safety  be 
exempt,  when  the  exi^ncies  of  the  Union  or  government  require  their 
utmost  exerlioTt. 

The  stronger  we  make  our  government,  the  greater  protection  it  can  afford 
us,  and  the  greater  will  our  safety  be  under  it.  It  is  easy  enough  here  to 
harangue  on  the  arts  of  a  court  to  create  occasions  for  money,  or  the 
unbounded  e:tiraoag(ince  with  which  they  can  sptad  it;  but  all  this  not- 
withstanding, we  must  take  our  courts  as  we  do  our  wives,  for  better  or 
for  worse.  We  hope  the  best  of  an  American  Congress,  but  if  they  dis- 
appoint us,  we  cannot  help  it;  it  is  in  vain  to  try  to  form  any  plan  ot 
minding  thefraiUies  of  human  nature.  —  Would  any  man  choose  a  lame 
horse  lest  a  sound  one  should  run  away  with  him?  or  will  any  man  prefer 
a  small  teiU  to  live  in,  before  a  large  house,  which  may  f^  down  and 
crush  kim  in  its  ruins?  No  man  baa  any  right  to  find  ^ult  with  this 
article,  till  he  can  substitute  a  bette"  in  its  room. 

The  sixteen  Members  attempt  to  ^^ravate  the  horrors  of  this  de- 
vouring power,  by  suggesting  die  rigid  severity  with  which  Congress, 
with  their /aith/iii  uMiers,  mil  exact  and  collect  the  taxes.  This  picture, 
■tripped  of  its  Mack  drapery,  amounts  to  just  this,  viz.,  that  whatever 

'  "Vide  a  Disaertatioa  on  the  February  16,  1783,  where  the  sub- 
Pcditical  Union  and  Constitution  of  ject  is  taken  up  at  lacse."  Taken 
the  Thirteen  United  States,  put>-  from  the  text  of  the  original  pam- 
Ifahed  by  a  atisen  of  PhOade^ihia,      fdileL 
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Appendix  taxes  are  laid  will  bt  collected,  without  exception,  from  every  penon 
XIX  charged  with  them,  which  must  look  disagreeable,  I  nippoae,  to  pet^ 
who,  by  one  diift  or  another,  have  avoicied  paying  tajces  all  their  lives. 
But  it  is  a  plain  truth,  and  will  be  obvious  to  anybody  who  duly 
considers  it,  that  nothing  can  be  more  niinous  to  a  slate,  or  oppressive 
to  individuals,  than  a  partial  and  dilatory  coJledum  of  taxes,  especially 
where  the  tax  is  an  impost  or  exdse,  bemuse  the  man  wiio  anfidt  the 
tax,  can  undersell,  and  consequently  ruin,  him  who  pays  it,  •'.  e.,  smug- 
gling ruins  the  fair  trader,  and  a  remedy  of  this  mischief,  I  cannot  sup- 
pose, will  be  deemed  by  our  people  in  general  such  a  very  awful  ptdgmeni, 
as  the  nxteen  memboi  would  make  us  bdieve  their  constituents  will 
consider  it  to  be. 

5.  They  object,  that  the  MftertyqftteffMJM  not  asserted  in  the  Con- 
stitution. I  answer,  ndther  are  any  of  the  (en  commandments,  but  I  do 
not  think  that  it  follows  that  it  was  the  design  of  the  Convention  to 
sacrifice  either  tke  one  or  Ike  other  to  contempt,  or  to  leave  them  vtnd  of 
protection  and  effectual  support. 

6.  It  is  objected  farther,  that  the  Constitution  cmtains  MO  dKbraJM* 
tffrigUs.  I  answer,  this  is  not  true:  the  Constitution  contains  a  dedara- 
tion  of  many  rights,  and  very  important  ones,  e.  g.,  that  people  shall  be 
obliged  to  fulfil  their  contracts,  and  not  avoid  them  by  tenders  oi  anythii^ 
less  than  the  value  stipulated;  that  no  ex  post  facto  laws  shall  be  made, 
etc.,  but  it  was  no  part  of  the  business  of  their  appointment  to  make 
a  code  of  laws;  it  was  sufficient  to  fix  the  Constitution  right,  and  that  would 
pave  the  way  for  the  most  effectual  security  of  the  rights  of  the  sub- 
ject. 

7.  They  further  object,  that  no  provinon  is  made  against  a  standitu 
army  in  time  of  peace.  I  answer,  that  a  standing  army,  i.  e.,  regular 
troops,  are  often  necessary  in  time  of  peace,  to  prevent  a  war,  to  guard 
^lainat  sudden  invadons,  for  garrison  duty,  to  quell  mobs  and  riots,  as 
guards  to  Congress  and  perhaps  other  courts,  etc,  as  military  sdboc^ 
to  keep  up  the  knowledge  and  habits  of  military  disdpline  and  excr- 
dse,  etc.,  and  as  the  power  of  raising  troops  is  r^tfully  and  widtout 
objection  vested  in  Congress,  so  they  are  the  properest  and  best  judges  ot 
the  number  requisite,  and  the  occasion,  time,  and  manner  of  emfdoying 
them;  if  they  are  not  wanted  on  military  duty  they  may  be  employed 
in  making  ptJttic  roads,  fortifications,  or  any  other  public  works:  they 
need  not  be  an  useless  burden  to  the  States :  and  for  all  this  the  prudeooe 
of  Congress  must  be  trusted,  and  nobody  can  have  a  right  to  object  to 
this,  tilt  they  can  point  out  some  way  of  doing  better. 

8.  Another  objection  is,  that  the  New  Constitution  aboUdies  trial  by 
jury  in  doil  causes.  I  answer,  I  do  not  see  one  word  in  the  Constitudoa 
which,  by  any  candid  construction,  can  support  evoi  the  remotest 
BUBiHcion  that  this  ever  entered  into  the  heart  of  one  Member  of  the 
Convention:  I  therefore  set  down  the  suggestion  for  sheer  malice,  aDd 
ao  dismiss  it. 

9.  Another  objecticHi  is,  that  the  federal  jUfUcftiry  iff oconslnicied  at 
to  destroy  the  ju^ciaries  of  the  seeeral  stales,  and  that  the  appellate  jttria- 
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didion,  wiA  nspeet  to  law  and  fact,  it  unneeessary.  I  answer,  both  the  ApratiDiz 
oripnat  and  appellate  jurisdicdoii  of  the  federal  judidaiy  are  mani-  XIX 
festly  necesaary,  where  the  cause  of  actioa  affects  tbe  dttmu  of  Hfftreat 
states,  the  smeral  mterest  of  the  Union;  or  Oranpn  (and  to  cases  of  Ikem 
descriptions  only  does  the  jufisdicHon  of  tbe  federal  judidary  extmi) ; 
I  say,  these  jurisdictKHU  <rf  the  federal  judidary  are  manifestly  necessary 
tor  the  reasons  just  now  given  under  the  third  objection. 

I  do  not  see  how  they  can  avoid  trying  any  issue  jcuned  before  diem, 
whether  the  thing  to  be  dedded  is  law  or  fact;  but  I  think  no  doubt 
can  be  made,  that  if  the  issue  joined  iefact,  it  must  be  tried  by  jury. 

10.  They  object,  that  the  elation  of  Dekgaiu  for  the  House  of  Re[»«- 
■entativesw/tH'hoeyearj,  and  of  Senators, /or  j«xy«arj.  IthinktIUsa 
manifest  admniage,  rather  than  an  objection.  Very  great  inconveniences 
must  necessarily  arise  from  a  too  frequent  change  of  tbe  Members  of 
large  legislative  or  executive  bodies,  while  the  revidon  of  every  past 
transaction  must  be  taken  up,  explained,  and  discussed  anew  for  tbe 
information  of  the  new  Members;  where  the  settled  rules  of  the  House 
are  little  understood  by  them,  etc.,  all  which  ought  to  be  avcwled,  if  it 
can  be  with  safety. 

Further,  it  is  plain  that  any  man  who  serves  in  such  bodies  is  better 
qualified  the  second  year  than  he  could  be  the  first,  because  experience 
adds  qualificationB  for  every  bumness,  etc.  The  only  objection  is,  that 
long  continuance  affords  danger  of  corruption,  but  for  this  tbe  Con- 
stitutran  provides  a  remedy  by  impeachment  and  expulsion,  which  wtD 
be  suffident  restraint,  unless  a  majority  of  the  House  and  Senate  should 
become  corrupt,  which  is  not  easily  presumable :  in  fine,  there  is  a  eerfain 
mean  between  too  long  and  too  short  continuances  of  Members  in  Con- 
gress, and  I  cannot  see  but  it  is  judidously  fixed  by  the  Convention. 

Upon  the  whole  matter,  I  think  the  Eoxteen  Members  have  employed 
an  addfess-viriter  of  great  dexterity,  who  has  given  us  a  strong  sample 
of  iKimMmi  maHgitity  and  ill  nature — a  master^Hece  of  high  colounng 
in  the  scare-crow  way ;  in  his  account  of  the  conduct  of  the  sixteen  Mem- 
bers, by  an  unexpected  openness  and  candour,  he  avows  facts  which  he 
certainly  cannot  expect  to  justify,  or  even  hope  that  their  constituents 
will  patronize  or  even  approve,  but  he  seems  to  lose  all  candour  when  he 
deals  tn  sentiments;  when  he  comes  to  pcunt  out  the  nature  and  operation 
ot  tbe  Nem  ConsiituiioK,  he  appears  to  mistake  tlie  spirit  and  true  prin- 
ciples of  it  very  much;  or,  which  is  worse,  takes  pleasure  in  showing  it 
in  the  worst  Ught  he  can  paint  It  in. 

I  however  agree  with  him  in  this,  "that  this  is  the  time  for  eonsiiera- 
Hon  and  minute  examination";  and,  I  think,  the  great  subject,  when 
viewed  seriously  without  passion  or  prejudice,  will  bear,  and  M^ten 
under,  the  seoerest  examination  of  the  rational  enquirer.  If  the  prarisions 
ot  tbe  law  or  Constitution  do  not  exceed  the  occasions,  if  the  remedies  are 
not  extended  beyond  tbe  mischi^s,  the  government  cannot  be  justly 
charged  with  severity;  on  the  other  band,  if  tbe  provisioas  are  not  ade- 
quate to  the  occasions,  and  the  remedies  not  equal  to  the  mischiefs,  tlie 
government  must  be  loo  lax,  and  not  sufficieiitly  operative  to  give  the 
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oeceMary  security  to  the  subject:  to  fonn  a  right  judgment,  we  miut 
compare  these  two  things  well  together,  and  not  suffer  our  minds  to 
dwell  on  one  of  them  alone,  without  considering  it  in  antnectian  with  the 
other;  by  this  means  we  shall  easily  see  that  the  one  makes  tbe  other 
necessary. 

Were  we  to  view  only  the  eaols  and  dungeotu,  the  gfiUcws  and  pU- 
lones,  the  chains  and  vAeeibarrims,  of  any  State,  we  might  be  induced  to 
thinlc  the  government  severe;  but  when  we  turn  our  attention  to  the 
murders  and  parricides,  the  rt^beries  and  burglaries,  the  pinuMs  and 
thefts,  vAich  merit  these  punishmenls,  our  idea  of  cruelty  vanishes  at 
once,  and  we  admire  tiie  justice,  and  perhaps  clemency  of  that  govern- 
ment, which  before  shocked  us  as  too  severe.  So  when  we  fix  our  atten- 
tion only  on  the  superlative  authority  and  ettergelic  force  vested  in 
Congress,  and  our  federal  executive  powen  by  the  New  Constitution, 
we  may  at  first  sight  be  induced  to  think  that  we  yield  more  of  the 
sovereignty  of  the  Stales  and  of  personal  Uberly,  than  is  rcquiate  to  main- 
tain the  federal  govenunent;  but  when,  on  the  other  hand,  we  consider 
with  full  survey  the  vast  supports  which  the  Union  requires,  and  the 
immense  consequence  of  that  Union'  to  us  all,  we  shall  probably  soon  be 
convinced  that  the  powers  aforesaid,  extensive  as  they  are,  are  not 
greater  than  is  necessary  tcx  our  benefit:  for, 

1.  No  laws  of  any  Slate,  vAich  do  not  carry  in  them  a  force  tpfticJfc  ex- 
tends to  their  effectual  and  final  execuHon,  can  afford  a  certaist  and  suf- 
ficient security  to  the  suited;  for, 

2.  Laws  of  any  kind,  which  fail  of  execution,  are  worse  Ikon  none, 
because  they  weaken  the  government,  expose  it  to  contempt,  destroy 
the  confidence  of  all  men,  both  subjects  and  strangers,  in  it,  and  dis- 
appoint all  men  who  have  confided  in  it. 

In  fine,  our  union  can  never  be  supported  without  i^nUe  and  ^■ 
fectuai  laws,  which  are  oo-extensive  with  their  occasions,  and  whidi 
are  suppcnted  by  authorities  and  powers  which  can  give  them  execw- 
Hon  with  energy;  if  admitting  such  powers  into  our  Constitution  can 
be  called  a  saa^fice,  it  is  a  sacrifice  to  safety,  and  the  only  question  is, 
whether  our  Union  or  federal  government  is  worth  this  sacrifice. 

Our  Union,  I  say,  under  the  protection  of  which  every  individual 
tests  secure  against  foreign  and  domestic  insult  and  oppression;  but 
without  it  we  can  have  no  security  against  invasioaB,  insults,  and  op- 
pressions of  foreign  powers,  or  against  the  inroads  and  wars  of  one  Slate 
on  another,  or  even  ^;ainst  insurrections  and  rtbellioiu  arising  within 
particular  States,  by  which  our  wealth  and  strength,  as  well  as  ease, 
omifort,  and  safety,  will  be  devoured  by  enemies  growu^  out  of  our 
own  bowels. 

It  is  OUT  Union  alone  which  can  pve  us  respectability  abroad  in  the 
eyes  of  foreign  nations,  and  secure  to  us  all  the  advant^es  both  of 
trade  and  safety,  which  can  be  derived  from  treaties  with  them. 

The  Thirteen  States,  all  united  and  well  cemented  together,  are  a 
^rong,  rich,  and  formidable  body  not  of  stationary,  matured  power, 
but  increasing  every  day  in  riches,  strength  and  numbers. 
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Thus  drcumstanced,  we  can  demand  the  attentioii  and  respect  of  aH  Avpskdix 
fordgn  nations,  but  they  will  give  ub  both  in  exaci  proportion  to  the  XIX 
solidity  of  our  union:  for  if  they  obeerve  our  union  to  be  lax,  from  in- 
svfficimt  principles  of  cement  in  our  Constitution,  or  mutinies  and  in- 
lurrectioHs  of  our  own  people  (which  are  the  direct  consequence  of  an 
insufficient  cement  of  union) ;  I  say,  when  foreign  nations  see  either  of 
these,  they  will  immediately  abate  of  their  attention  and  respect  to  us, 
and  confidence  in  us. 

And  as  it  appears  to  me,  that  the  New  Constitution  does  not  vest 
Congress  with  more  or  greater  powers  than  are  necessary  to  support 
this  important  union,  I  wish  it  may  be  admitted  in  the  most  cordial 
and  unanimous  manner  by  all  the  States. 

It  u  a  human  compoadon,  and  may  have  errors  which  future  eX' 
perience  will  enable  us  to  discover  and  correct;  but  I  think  it  is  very 
plain,  if  it  has  faults,  that  the  address-writer  of  the  aUteen  membns 
has  not  been  able  to  find  them ;  for  he  has  all  along  either  hunted  down 
^uintoms  of  error,  that  have  no  real  existence,  or,  which  is  worse,  tar- 
nished real  excellencies  into  blemishes. 

I  have  dwelt  the  longer  on  these  remarks  of  this  writer,  because  I 
observe  that  all  the  scribblers  in  our  papers  against  the  New  Constitu- 
tion, have  taken  their  cue  principally  irom  him;  all  their  lucubratiDna 
contain  Uttle  more  than  his  tdeoi  drenedout  in  a  great  variety  of  forms; 
one  of  which  colours  so  high  as  to  make  the  New  Conadtudon  strongly 
resemble  the  Turkish  government  {vide  Gaietteer,  of  the  10th  instant) 
which,  I  think,  comes  about  as  near  the  truth  as  any  of  the  rest,  and 
l»ing8  to  my  mind  a  sentiment  ii  polemical  divinity,  wiitch  I  ha^-e 
somewhere  read,  that  there  were  once  great  disputes  and  different 
opinions  among  drones  about  the  mark  which  vxts  set  on  Cain,  when 
one  of  them  very  gravely  thought  it  was  bom  fully  grown  out  on  kis 
forehead.  It  is  probable  he  could  not  think  of  a  worse  mark  than  that 

On  the  whole  matter,  there  is  no  aid  to  ntravagandes  of  the  human 
fancy  which  are  commonly  dictated  by  poignant  feelings,  disordered 
passions,  en-  affecting  interests;  but  I  could  wish  my  fellow-dtizens, 
in  the  matter  of  vast  importance  before  us,  would  divest  themselves  of 
bias,  passion,  and  KtHe  personal  or  iocal  interests,  and  condder  the 
great  subject  with  that  d^[mty  of  reason,  and  independence  of  send- 
ment,  wtuch  national  interests  ever  require. 

I  have  here  given  my  sentiments  with  the  most  unbiased  freedom, 
and  hope  they  will  be  received  with  the  most  candid  attention  and 
unbiased  discussion  by  the  State  in  which  I  live,  and  in  which  I  expect 
to  leave  my  children. 

I  will  conclude  with  one  obaervadon,  which  I  take  to  be  very  caiM- 
tal,  viz.,  that  the  distresses  and  oppressions,  both  of  nations  and  in- 
dividuals,  often  arise  from  the  Powers  of  government  being  too  limited 
in  their  principle,  too  indeterminate  in  their  d^nition,  or  too  lax  in  their 
execution,  and,  of  course  the  safety  of  the  dtizens  depends  much  on 
fuU  and  dtfinite  powers  of  government,  and  an  effectual  execution  oi 
them. 
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THE  CONSTITUTION  OF  THE  UNITED  STATES 
AND  ITS  AMENDMENTS,  WITH  NOTES  AND 
ANNOTATIONS  TO  DATE  ^ 

Wb  IBB  Pboflb  of  the  United  States,  in  Order  to  form  a  more  perfect 
Union,  establish  Justice,  insure  domestic  Tranquility,  provide  ior  the 
common  defence,  promote  the  general  Welfare,  and  secuie  the  Bleas- 
ingB  of  Liberty  to  ounelvca  and  our  Posterity,  do  ordain  and  eataUidi 
this  CoKsnrUTiOK  for  the  United  States  of  America. 

Chialudm  v.  Georgia,  3  I>aU.  419;  McCulloch  s.  State  of  Maiyhad 
et  al.,  4  Wh.  316;  Brown  et  al.  v.  Maryland,  13  Wh.  419;  Bamw  ■• 
The  Mayor  and  City  Council  of  Baltimore,  7  Pet.  343;  Lane  Connty 
I.  Oregon,  7  Wall.  71;  Texas  t.  White  et  al.,  7  Wall.  700;  Claflin  ». 
Houseman,  assigQee,  93  U.  S.  130;  WilUamav.  BruSy,  9G  U.  S.  176; 
Tennessee  v.  Daw,  100  U.  S.  357;  Longford  t.  United  States,  loi 
U.  S.  341;  United  States  s.  Jones,  109  U.  S.  513;  Fort  Leavcnwordi 
RaUroad  Co.  v.  Lowe,  1 14  U.  S.  539;  The  Chinese  ExduHon  Can,  130 
U.  S.  581;  Geofioy  «.  Rigg^  133  *.  S.  3581  In  re  Neagk,  135  U.  S.  t; 
In  re  Ross,  140  U.  S.  453;  Logan  v.  United  States,  144  U.  S  263;  La»- 
celles  o.  Georgia,  148  U.  S.  537;  Pong  Vue  Ting  n.  United  States,  149 
U.  S.  698;  In  re  Tyler,  149  U.  S.  164;  United  States  ».  E.  C.  Kni^ 
Co.,  156U.  S.  i;  Mattox  V.  United  Statea,  156 U.  S.  337;  In  re  Qoailca 
and  Buder,  15S  U.  S.  SXi;  In  re  Debs,  Petitioner,  158  U.  S.  564;  Ward 
*.  Race  Horse,  163  U.  S.  304;  De  Lima  v.  Bidwell,  i8a  U.  S.  i;  Pnmt 
•.Starr,  188  U.  S.  537;  Jacobeon  v.  Maaiachusette,  197  U.S.  11;  South 
Carolina  s.  United  State*,  199  U.  S.  437;  Ellis  t.  United  Statca,  306 
U.  S.  346:  MuUer  v.  Oicgon,  308  U.  5.  413. 

ABTICLB  I 
Section  i.  All  legislative  Powers  herds  granted  shall  be  vested  is  a 
Coi^ress  of  the  United  States,  which  shall  consist  of  a  Senate  and  House 
d  Representatives. 

Haybum'a  CaM  (notes),  3  DaU.  409;  Fields.  Clark,  143  U.  S.  649: 

Union   Bridge  Co.  v.  United   States,  304   U.  S.  364;   United  States 

V.  Heinasen,  306  U.  S.  370;  St.  Louis  and  Iron  Mountain  Railway  •. 

Taylor,  310  U.  5.381. 

Sbction  3.  The  House  of  Repnesentadves  shall  be  coinpoaed  ot 

Members  chosen  every  second  Year  by  the  People  of  the  several  States, 

>  I  am  indebted  to  my  teamed      able  assistance  in  preparing  the  table 
friend,  James  H.  Dorman,  for  valu-      of  cases. 
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and  the  Electors  in  each  State  shall  have  the  Qualificatioas  requldte  for     Appbkdiz 
ElectOTB  of  the  most  numerous  Branch  of  the  State  Legislature.  XX 

In  re  Green,  134  V.  S.  377;  Wiley  p.  Sinkler,  179  U.  S.  58;  Ex  parte 
Yarixough,  1 10  U.  5.  <5i . 

No  Person  shall  be  a  Representative  who  shall  not  have  attaloed  to 
the  Age  of  twenty-five  Years,  and  been  seven  Yeara  a  Citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that 
State  in  which  he  shall  be  chosen. 

[Representatives  and  direct  Taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  Numbers,  which  shall  be  deteimined  by  adding  to  the 
whole  Number  of  free  Persons,  including  those  bound  to  Service  for  a 
Term  of  Years,  and  excluding  Indians  not  taxed,  three  fifths  of  all  other 
Persons.]  '  The  actual  Enumeration  shall  be  made  within  three  Years 
after  the  first  Meeting  of  the  Congress  of  the  United  States,  and  within 
every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they  shall  by 
Law  direct.  The  Number  of  Representatives  shall  not  exceed  one  for 
every  thirty  Thousand,  but  each  State  shall  ha\'e  at  I-east  one  Repre- 
sentative; and  until  such  enumeration  shall  be  made,  the  State  ol  New 
Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight,  Rhode- 
Island  and  Providence  Plantations  one,  Connecticut  five,  New-York  six. 
New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six, 
Virginia  ten,  North  Carolina  five.  South  Carolina  five,  and  Georgia 
three. 

Dred  Scott  p.  Sandford,  19  Howard,  393;  Veane  Bank  v.  Feano,  8 
WalL  533;  Scholey  v.  Rew,  33  Wall.  331;  De  Treville  v.  Smalls,  96 
U.  S.  517;  Gibbons  e.  District  of  Columbia,  116  U.  S.  404;  Pollock  p. 
Farmers'  Loan  &  Trust  Co.  (Income  Tax  Case),  157  U.  S.  4^;  Pol- 
lock V.  Fanners'  Loan  &  Trust  Co.  (Rehearing),  158  U.  S.  601 ;  Thomaa 
«.  United  States,  193  U.  S.  363. 

When  vacandes  happen  in  the  Representation  from  any  State,  the 
Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill  such 
Vacanciea. 

The  House  of  Representatives  shall  chuse  thdr  Speakra-  and  other 
Officers',  and  shall  have  the  sole  Power  of  Impeachment- 

Sbction  3.  The  Senate  of  the  United  States  shall  be  compoeed  of 
two  Senators  from  each  State,  chosen  by  the  Legislature  thereof,  for  six 
Years;  and  each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the  first 
Election,  they  shall  be  divided  as  equally  as  may  be  into  three  Classes. 
The  Seats  of  the  Senators  of  the  first  Class  shall  be  vacated  at  the  Ex- 
piration of  the  second  Year,[of  the  second  Class  at  the  Expiration  of  the 
fourth  Year,  and  of  the  third  Class  at  the  Expiration  of  the  sixth  Year, 
BO  that  one  third  may  be  chosen  every  second  Year;  and  if  Vacancies 

I  brackets  ii  amended  by  the  Fourteenth 
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Apfekdix  happen  by  Resignadoo,  or  otherwiae,  during  the  RecoB  of  die  Le^sla- 
XX  ture  of  any  State,  the  Executive  thereof  may  make  txmporary  Appcnnt- 

ments  until  the  next  Meeting  of  the  L^pslature,  which  shall  then  fiD 
such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  die  Age 
of  thirty  Yean,  and  been  nine  Yeara  a  Cittzen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhatutant  of  that  State  for  whidi  be 
ahall  be  chosen. 

The  Vice  President  of  the  United  Statea  shall  be  President  of  the 
Senate,  but  ahall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officera,  and  also  a  Prendent 
pro  tempore,  in  the  absence  of  the  Vice-Presdent,  or  when  he  shall 
exerdae  the  Office  of  President  of  the  United  States. 

T^e  Senate  shall  have  the  sole  Power  to  try  all  Impeachments. 
When  sitting  for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation. 
When  the  President  of  the  United  Sutes  ia  tried,  the  Chief  Justice  shall 
[weside:  And  no  Peraon  shall  be  convicted  without  the  Concurrence  of 
two  thirds  of  the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to 
removal  from  Office,  and  disqualification  to  hold  and  enjoy  any  Office 
of  honor.  Trust,  or  Profit  under  the  United  States:  but  the  Party  con- 
victed shall  nevertheless  be  liable  and  subject  to  Indictment,  Trial, 
Judgment  and  Punishment,  according  to  Law. 

Section  4.  The  Times,  Places  and  Manner  of  holding  Electioos  for 
Senators  and  Representatives,  shall  be  prescribed  in  each  State  by  the 
Legislature  thereof;  but  the  Congress  may  at  any  time  by  Law  make 
or  alter  such  Regulations,  except  as  to  the  Places  <A  chusing  Senaton. 

Ex  parte  Siebdd,  100  U.  S.  371 ;  Ex  parte  Clarke,  100  U.  S.  399;  Ex 
parte  Yaibrough,  no  U.  5.  651:  United  States  t.  Waddell  et  aL,  iia 
U.  S.  76;  In  re  Coy,  137  U.  S.  731. 

The  Coi^resB  shall  assemble  at  least  once  in  every  Year,  and  such 
Meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall 
by  Law  appoint  a  different  Day. 

Section  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns 
and  Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall 
constitute  a  Quorum  to  do  Business;  but  a  smaller  Number  may  ad- 
jouni  from  day  to  day,  and  may  be  authorized  to  compel  the  Attend- 
ance of  absent  Membos,  in  such  Manner,  and  under  audi  Penalties 
as  each  House  may  provide. 

In  re  Loney,  134  U.  S.  373;  United  States  v.  Ballin,  144  U.  S.  t. 

Eadi  House  may  determine  the  Rules  of  its  Proceedings,  punish  its 
Monbm  for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two 
thirds,  expel  a  Member. 

Anderson  v.  Dunn,  6  Wh.  304;  Kilboura  w.  TbompKMi,  103  U.  S. 
168;  United  States  v.  BalUn,  144  U.  S.  i;  In  re  Chapman,  166  U.  S.  661. 


..Google 


APPENDIX  613 

Each  House  shall  keep  a  Journal  of  its  ProceediiigB,  and  from  time     ArPBmnz 
to  time  publish  the  same,  excepting  such  Parts  aa  may  in  their  Judg-  XX 

ment  require  Secrecy ;  and  the  Yeas  and  Nays  of  the  Members  of  either 
House  on  any  question  shall,  at  the  Desire  of  one  fifth  of  those  Present, 
be  entered  on  the  Jonmal. 

Field  V.  dark,  143  U.  5.  649:  United  States  v.  Ballin,  144  U.  S.  i; 
Twin  City  Bank  *.  Nebeker,  167  U.  S.  196;  Wilkes  County  v.  Coler, 
180  U.  S.  506. 

Ndther  Hoase,  during  the  Session  of  Congress,  shall,  without  tbe 
Consent  of  the  other,  adjourn  for  more  than  ttuee  days,  nor  to  any 
other  Place  than  that  in  which  the  two  Houses  sliall  be  sitting. 

Section  6.  The  Senators  and  Representatives  shall  receive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law,  and  paid  out 
of  the  Treasury  of  the  United  States.  They  shall  in  all  Cases,  except 
Treason,  Felony  and  Breach  of  the  Peace,  be  privileged  from  Arrest  dur- 
ing their  Attendance  at  the  Session  of  their  respective  Houses,  and  in 
goii^  to  and  returning  from  the  same;  and  for  any  Speech  or  Debate 
in  either  House,  they  shall  not  be  quesdraied  in  any  other  Place- 

Coxe  V.  M'Ctenachsji,  3  DaU.  478;  Kilbouni  e.  Thompson,  103  U.  5. 
168:  WiUiamaan  11.  United  States,  307  U.  S.  4J5. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he 
was  dected,  be  appointed  to  any  dvil  Office  under  the  Authority  of  the 
United  States,  which  shall  have  been  created,  or  tbe  Emoluments 
whereof  shall  have  been  encrcased  during  such  time;  and  no  Person 
hotdii^  any  Ofii(»  under  the  United  States,  shall  be  a  Member  of 
either  House  during  his  Continuance  in  Office. 

Section  7.  All  Bills  for  raising  Revenue  shall  originate  in  the 
House  of  Representatives;  but  the  Senate  may  propose  or  concur  witli 
Amendments  as  on  other  BiUs. 

Field  tr.  Clarit,  143  U.  S.  649;  Twin  City  Bank  p.  Neb^er,  167 
U.  S.  1961  Millard  V.  Roberts,  aoa  U.  S.  439. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and 
the  Senate,  shall,  before  it  become  a  Law,  be  presented  to  the  President 
of  the  United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall 
return  it,  with  hia  Objections  to  that  House  in  which  it  shall  have  orig- 
inated, who  shall  enter  the  Objections  at  large  on  their  Journal,  and 
proceed  to  reconsider  it.  If  after  such  Reconsideration  two  thirds  of 
that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent,  tc^ether  with 
the  Objections,  to  the  other  House,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two  thirds  of  that  House,  it  shall  become 
a  Law.  But  in  all  such  Cases  the  Votes  of  both  Houses  shall  be  deter- 
mined by  Yeas  and  Nays,  and  the  Names  of  the  Persons  voting  for  and 
against  the  Bill  shall  be  entered  on  the  Journal  of  each  House  respect- 
ively. If  any  Bill  shall  not  be  returned  by  the  President  within  ten 
Days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
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AFPBHDtz     Same  shall  be  a  Law,  in  like  Manner  as  if  he  bad  ngned  it,  unteas  die 
XX  Congress  by  their  Adjournment  prevent  its  Return,  in  which  Case  it 

shall  not  be  a  Law. 

Fidd  *.  Clark,  143  U.  S.  649;  United  States  v.  Ballin,  144  U.  S.  I; 
Twin  City  Bank  v.  NdTcker,  167  U.  S.  igfi;  La  Abra  Silver  Hinii^ 
Co.  1.  United  States,  175  U.  S.  433;  Wilkes  County  r.  Coler,  180  U.  S. 
506. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the 
Senate  and  House  of  Representatives  may  be  necessary  (except  on  a 
question  of  Adjournment)  shall  be  presented  to  the  President  of  the 
United  States ;  and  before  the  Same  shall  take  Effect,  shall  be  ap^woved 
by  him,  or  beti%  disapproved  by  him,  shall  be  repassed  by  two  thirds 
<A  the  Senate  and  House  of  Representatives,  acocuding  to  the  Roles 
and  Limitations  prescribed  in  the  Case  of  a  BilL 

Field  c.  Clark,  143  U.  S.  649;  United  States  r.  Batlin,  144  U.  S.  i; 
Fourteen  Diamond  Rings  t.  United  States,  183  U.  S.  176. 

SacnoN  8.  The  Congress  shaU  have  Power  To  lay  and  collect  TaM«, 
Ehities,  Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  ttw  com- 
mon Defence  and  general  Welfare  of  the  United  States;  but  all  Duties, 
Imposts  and  Excises  shall  be  uniform  throughout  the  United  States; 
Hylton  P.  United  States,  3  Dall.  171;  McCulloch  *.  State  <A  Vla.Ty- 
land,4Wh.  3i6;LouKhboroughv.  Blake,  5WI1. 3i7;Oflbon)a.  Bank  of 
the  United  States,  g  Wh.  738;  We«nn  et  si.  •.  Oty  Council  nf  Charfes- 
ton,  3  Pet.  449;  Dobbins  •.  The  Conuniseionera  <A  Erie  Coonty, 
16  Pet.  435;  License  Caaei,  5  How.  504;  Cooley  s.  Board  61  Wardens 
of  Port  of  Philadelphia  et  al.,  13  How.  3991  McGuire  v.  The  Com- 
moDwealth,  3  Wall,  387;  Van  Allen  ■,  The  Asaeawira,  3  Wall.  573;  Brad- 
ley •.  The  People,  4  Wall,  459;  License  Tax  Cases,  5  Wall.  4G3;  Per- 
vears.  The  Commonwealth,  5  Wall.  475;  Woodruff  v.  Partiam,  8  Wall 
133;  Hinson  v.  Lott,  8  Wall.  148;  Veazie  Bank  v.  Fenoo,  8  Wall.  533: 
The  Collector  v.  Day,  11  Wall.  113;  United  States  •.  Silver.  15  WalL 
III;  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300;  United  State* 
t.  Railroad  Company,  17  Wall.  333;  Railroad  Company  v.  Peniston, 
18  Wall.  5;  Scholey  r.  Rew,  33  Wall.  331;  Springers.  United  Sutca, 
103  U.  S.  586;  Legal  Tender  Case,  no  U.  S.  431;  California  v.  Central 
Pacific  Railroad  Co.,  137  U.  S.  I;  Ratterman  r.  Western  Union  Tele- 
graph Co.,  137  U.  S.  411;  Leloup  p.  Port  of  Mobile,  137  U.  S.  640; 
Field  P.  CUrk,  143  U.  S.  6491  Pollock  p.  Faimen'  Loan  &  Trust  Col, 
157  U.  S.  429;  United  States  d.  Realty  Co.,  163  U.  S.  437;  Nicol  s. 
Ames,  173  U.  S.  509;  Knowlton  p.  Moore,  178  U.  S.  41;  De  Lima  *. 
Bidwell,  i8aU.  S.  i ;  Dooley  r.  United  States,  i8a  U.  5.333;  FonrtceB 
Diamond  Rings  «.  United  States,  183  U.  S.  176;  Felsenfadd  >.  United 
Sutes,  186  U.  S.  136;  Thomas  v.  United  States,  193  U.  S.  363:  Binns 
s.  United  States,  194  U.  S.  486;  South  Carolina  t.  United  States,  199 

u.  s.  437. 

To  borrow  money  on  the  credit  of  the  United  States; 

McCulloch  D.  The  State  of  Maryhind,4  Wb.  316;  Weston  et  aLs. 
The  City  Council  of  Charleston,  3  PeL  449;  Bank  of  Coaunerce  t; 
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NewYM'kCity,3Black,«3o;BuikTucCaM8,9WaILmo;  TheBanks     AmHMz 
B.  The  Mayor,  7  Wall.  16;  Bank  v.  Supendtore,  7  Wall.  36;  Hepburn  XX 

«.  Griawold,  8  WalL  603;  NatioDal  Bank  v.  Commonwealtli,  9  Wall. 
353:  Parker  V.  Davis,  13  Wall.  457;  L^al  Tender  Gate,  no  U.S.  431; 
Home  Insunnce  Company  v.  New  York,  134  U.  S.  594;  Home  Savingi 
Bank  v.  Dee  Moines,  305  U.  S.  503. 

To  r^ulate  Commerce  with  fordgn  Natioiu,  aad  antoog  the  several 
States,  and  with  the  Indian  Tribes; 

Gibbona  *.  Ogden,  9  Wh.  I ;  Brown  et  ala.  e.  State  of  Maryland,t3 
Wh.  419;  Wilaon  et  a1.  *.  Black  Bird  Creek  Mareh  Company,  3  Pet. 
3451  Worceoter  v.  The  State  of  Georgia,  6  Pet.  513;  City  of  New  Yoric, 
B.  Miln,  II  Pet  103;  United  States  r.  Coombe,  13  Pet.  73;  HoLuea  •. 
Jennison  et  aL,  14  Pet.  540;  License  Cases,  5  How.  304;  Passenger 
Cases,  7  How.  383;  Nathan  v.  Louisiana,  8  How.  73;  Mager  r.  Grima 
et  al.,  8  How.  490:  United  States  «.  Marigold,  g  How.  j6o;  Cowley  v. 
Board  of  Wardens  tA  Port  of  Philadelphia,  13  How.  399;  The  Propeller 
Genesee  Chief  et  al.  v.  Fitzhugh  et  al.,  13  How.  443;  State  oi  Pennsyl- 
vanta  s.  The  Wheeling  Bri<^  Co.,  13  Hgw.  518;  Veazie  et  al.  t.  Moore, 
14  How.  568;  Smith  s.  State  of  Maiylaod,  18  How.  71;  State  of  Penn- 
^Ivania  «.  The  Wheeling  and  BeUnont  Bridge  Co.  et  al.,  16  How.  43 1 ; 
Sinnot  v.  Davenport,  33  How.  337;  Foster  et  si.  v.  Davenport  et  al., 
33  How.  344;  Conway  et  al.  e.  Taylor's  Ex.,  i  Black  603;  United  States 
s.  HoUiday,  3  Wall. 407;  Gilman  v.  Philadelphia,  3  Wall.  713;  The  Pas- 
saic Bridges,  3  Wall.  783;  Steamship  Company  r.  Port  Wardens,  6 
WaU.  31;  Crandall  t.  State  of  Nevada,  6  WaU.  35;  White's  Bank  ». 
Smith,  7  WaU.  646;  Waring  v.  The  Mayor,  6  WaU.  no;  Paul  s.  Virginia, 
8  Wall.  i68;Thom8one.  Pacific  RAilroad,  9  WaU.  379;  DownhametaL 
s.  Alexandria  CouncU,  10  WaU.  173;  The  CUnton  Bridge,  10  Wsll.  454; 
The  Daniel  BaU,  10  Wall.  557;  Liverpool  Insurance  Company  s.  Massa- 
chusetts, 10  WaU.  566:  TheMonteUo,  II  WaU.  411;  Ex  parte  McNiel, 
13  Wall.  336;  State  Fre^ht  Tax,  13  WaU.  333;  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.  384;  Osbom  s.  Mobile,  16  WaU.  479;  Railroad 
Company  v.  Fuller,  17  WaU.  560;  Bartemeyer  s.  Iowa.  18  Wall.  139; 
The  Delaware  RaUroad  Tax,  18  WaU.  306;  Peete  s.  Morgan,  19  WaU. 
561;  Raihoad  Company  v.  Richmond,  19  Wall.  584;  B.  and  O.  Rail< 
road  Company  *.  Maryland,  31  WaU.  456;  The  Lottawanna,  ai  Wall. 
558;  Henderson  et  al.  t.  The  Mayor  of  the  City  of  New  York,  93 
U.  S.  359;  Chy  Lung  v.  Freeman  et  al.,  93  U.  S.,  375;  South  Carolina 
s.  Georgia  et  al.,  93  U.  S.  4;  Sherlock  et  al.  v.  Ailing,  adm.,  93  U.  S.  99; 
United  States  r.  Forty-three  GaUons  of  Whisky,  etc..  93  O.  S.  188; 
Foster  e.  Master  and  Wardens  of  the  Port  of  New  Orleans,  94  U.  S. 
346;  Raihoad  Co.  v.  Husen,  95  U.  S.  465;  Pensacola  Tel.  Co<.  v.  W.  U. 
Tel.  Co.,  96  U.  S.  I ;  Beer  Co.  s.  Massachusetts,  97  U.  S.  35;  Cook  v. 
Pennsylvania,  97  U.  S.  566;  Packet  Co.  t,  St.  Louis,  too  U.  S.  4331 
Wilson  e.  McNamee,  103  U.  S.  973;  Moran  s.  New  Orleans,  113  U.  S. 
69;  Head  Money  Cases,  lis  U.  S.  580;  Cooper  Mfg.  Co.  r.  Fergnson, 
113  U.  S.  737;  Gloucester  Ferry  Co.  s.  Peoosylvania,  114  U.  S.  196; 
Browns.  Houston,  114  U.  S.  633;  WaUiogs.  Michigan,  116  U.  S.  446; 
Picfcard  t,  Pullman  Southern  Car  Co.,  1 17  U.  S.  34;  Tennessee  s.  Pull- 
tnao  Southern  Car  Co.,  117  U.  S.  51;  Spraigue  s.  Thompson,  118  U.  S. 
90;  Morgan  v.  Louisiana,  118  U.  S.  455:  Wabash,  St.  Lonia  and  Pacific 
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Ry.  r.  lUimois,  ii8  U.S.  SST:  Hhck  Gtover,  119  U.  S.  543;  Robbiut. 
Shelby  Co.  Taxing  Diat.,  lao  U.  S.  489;  Coraon  w.  Maryland,  lao  U.  S. 
903;  BaTTon  B.  Buinade,  lai  U.  S.  1B6;  Fargo  ».  Michigan,  121  U.  S. 
330;  Ouachita  Packet  Co.  p.  Aiken,  lai  U.  S.  444;  Phila.  and  Soothtn 
S.  a  Co.  e.  Peona.,  ia3  (J.  S.  336:  W.  U.  TeL  Co.  f.  Pendleton,  133  U.  & 
347;  Sands  1.  Manistee  River  Imp.  Co.,  133  U.  S.  388;  Smith  *. 
Alabama,  134  U.  S.  465;  Willamette  lion  Bridge  Co.  v.  Hatdi,  135 
U.  S.  i;  Pe^lna  Mine  Co,  *.  Penna.,  135  U.  5.  181;  Bowman  f, 
Chicago  NorthweAem  Rwy.  Co.,  135  U.  S.  465;  Wertem  Umon 
Tel.  Co.  P.  MasB.,  135  U.  S.  530;  California  v.  Central  Pacific  R.  R. 
Co.,  137  U.  S.  1;  LekHip  p.  Port  of  Mobile,  127  U.  S.  640;  Kidd  *. 
Pearson,  138  U.  S.  I;  Aiher  «.  Texas,  138  U.  S.  139;  Stoutenbeig  f. 
Hennick,  139  U.  S.  141 ;  Western  Union  TeL  Co.  r.  Alabama.  133  U.  S. 
473  ;Frittse.  Palmer,  133  U.  S.  aSs;  Louisville,  N.  O.,  Ac,  Railway  t. 
Minisaipin,  133  U.  S.  587;  I-eisy  v.  Hardin,  135  U.  S.  100;  Lyng  ». 
Mkhigaa,  135  U.  5.  161;  Chookce  Nation  r.  Kansas  Railway  Co.,  135 
U.  S.  641 ;  McCaU  e.  California,  136  U.  S.  104;  Norfolk  &  Wertem  R. 
Rd.  t.  Pennsylvania,  13G  U.  S.  114;  Minnesota  «.  Barber,  136  U.  S. 
313;  Texas  &  Pacific  Ry.  Co.  v.  Southern  Pacific  Co.,  137  U.  S.  48; 
Brimmer  v.  Rebman,  136  U.  S.  78;  Moachester  r.  Massachusetts, 
139  U.  S.  340;  In  re  Rahrer,  140  U.  S.  54s;  Pullman  Palace  Car  Co. 
I.  Penna.,  141  U.  S.  18;  Pullman  Palace  Car  Co.  *.  Haywacd,  141 
U.  S.  36;  Att'y-Cen.  v.  West'n  Union  TeL  Co.,  141  U.  S.  40;  Crutcber*. 
Kentucky,  141  U.  S.  47;  Henderson  Bric^  Co. ».  Henderson,  141  U.  S. 
679;  In  re  Garoett,  141  U.  S.  I ;  Maine  9,  Grand  Trunk  Ry.  Co.,  143 

'  U.  5.  317;  Nishimura  Ekia  v.  U.  S.,  143  U.  S.  651;  Pacific  Ex.  Co.  *. 

■  Seibert,  143  U.  S.  339 ;  Horn  Silver  Minii%  Co. ».  New  York,  143  U.  S. 
305;  Chic.  &  Grand  Trunk  Ry.  Co.  e.  WeUman,  143  U.  S.  339;  Bodd  «. 
N.  Y.,  143  U.  S.  517:  Ficklen  *.  Shelby  Co.  Taxing  t>iat.,  14s  U.  S.  1; 
Lehigh  Valley  R.  Rd.  v.  PennsylvaBia,  145  U.  S.  i9a;Interstate  Com- 
merce Comm'n  c.  B.  &  O.  R.  Rd.,  145  U.  S.  364;  Brennan  v.  Titusville, 
■  153  U.  S.  389!  Brass  8.  Stoeaer,  133  U.  S.  391;  Ashley  p.  Ryao,  153 
U.  S.  436;  Luxton  p.  N.  River  Bridge  Co.,  153  U.  S.  539;  Erie  R.  Rd. 
r.  Pennsylvania,  153  U.  S.  638;  Postnl  Tel.  Cable  Co.  p.  Charleaton,  153 
U.S.  693;  Covington  ft  Cinc'ti  Bridge  Co.  p.  Ky.,  154  U.  S.  304;  Plnnt- 
ley  P.  Mass.,  155  U.  S.  461 ;  Texasft  Pacific  Rwy.  Co.  p.  Interstate  Trans- 
fer Co.,  155  U.  S.  585;  Hooper  v.  Calif.,  155  U.  S.  64B;  Postal  TeL  Cable 
Co.  V.  Adams,  155  U.  S.  688;  U.  S.  p.  E.  C.  Knight  Co.,  15*  O.  S.  i; 
Emett  0.  Missouri,  156  U.  S.  396;  N.  Y.,  L.  E.  &  West'n  p.  Penna^ 
158  U.  S.  431 ;  Pittsburg  &  So.  Coal  Co.  v.  Bates,  136  U.  S.  577:  Pitts- 
burgh &  So.  Coal  Co.  V.  La.,  156  U.  S.  590;  Gulf,  Colo.  &  S.  F.  Rwy.  Co. 
p.  Hefiey,  158  U.  S.  98;  In  re  Dc^  158  U.  S.  564;  Geer  p.  Conn.,  i6t 
U.  S.  519;  Western  Union  Tel^raph  Co.  p.  James,  I6a  U.  S.  650;  WeK- 
em  Union  Telegraph  Co.  p.  Taggart,  163  U,  S.  i;  Illinois  Cent.  R.  R. 
Co.,  V.  Illinois,  163  U.  S.  143;  Hennington  v.  Geoi|[ia,  163  U.  S.  399; 
Osborne  p.  Florida,  164  U.  S.  650;  Scott  p.  Donald,  165  U.  S.  58;  Adams 
Ex.  Co.  P.  Ohio,  165  U.  S.  194:  New  York,  &c.,  R.  R.  Co.  v.  New  York, 
165  U.  5.  638;  Gladson  b.  Minn.,  166  U.  S.  437;  Chicago,  &c,  Ry.  Co. 
p.  Solan,  169  U.  5.  133;  Missouri,  &c,  Ry.  Co.p.Haber,  169  U.  S.613; 
Richmond,  &c.,  R.  R.  Co.  v.  Patterson,  169U.  S.  311;  Rhodes  p.  Io«m, 
170  U.  S.  413;  Vance  p.  Vandercook,  170  U.  S.  438;  Schollenberger  ». 
Pa.,  171  U.S.  I ;  Collins  P.  N.H.,  171  U.  S.30;  PatapscoGuanoCO.*; 
N.  C,  171  U.  S.  3451  New  York  p.  Roberts,  171 U.  S.  658;  Late  Shore, 
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ac^Ry.Co.p.Ohk»,  i73U.S.385!Nicolp.  ABie«,i73U.S.509:Mit-  'Afpbmdix 
aouri,  &c,  Ry.  Co.  o.  McCann,  174  U.  S.  560;  Addrstoa  Pipe  &  Sted  XX 

Co.  e.  U.  S.,  175  U.  S.  311;  IJndsay  ft  Phelps  Co.  r.  MuQen,  176 
U.  S.  136;  WUlianu  s.  Fean,  179  U.  S.  370;  Wiacon^  Sec,  R.  R.  Co.  v. 
Jacobaon,  179  U.  S.  387;  Chesapeake.  Ac.,  Ry.  Co.  r.  Kentucky,  179 
U.  S.  388;  Scranton  V.  Wheeler,  179 U.S.  141;  Reymann  Brewing  Co. 
>.  Brister,  179  U.  S.  443;  W.  W.  CargiU  Co.  >.  Minnesota,  180  U.  S. 
45a;  Ratmussen  r.  Idaho,  181  U.  S.  198;  South  v.  St.  Louis  &  South- 
western Railroad  Co.,  181  U.  S.  348;  Capital  Qty  Dairy  Co.  p.  Ohio, 
183  U.  S.  338;  Louisville  &  Nadiville  Railroad  Co.  v.  Kentucky,  183 
U.S.503;Nuttiiv«.  Maasachusetta,  183  U.  S.  553;  McChordv.Louis- 
v91e  &  Nashville  Railroad  Co.,  183  U.  S.  483;  Louisville  ft  Nashville 
Raihtiad  Co.  v.  Eubank,  184  U.  S.  37;  Stockard  v.  Morgan,  183  U.  S 
37;  MinoespdUs  ft  St.  Louis  R.  R.  Co.  e.  Minnesota,  186  U.  S.  257; 
R«ad  ».  Colorado.  187  U.  S.  137;  Western  Union  Tel.  Co.  r.  New  Hope. 
187  U.  S.  419;  Diamond  Glue  Co.  *.  United  States  Glue  Co.,  187  U.  S. 
611;  Louisville,  etc,  Fetry  Co.  v.  Kentucky,  188  U.  S.  385;  United 
States  V.  Lynah,  188  U.  S.  445;  Cummings  d.  Chicago,  1S8  U.  5.  410; 
The  Roanola,  189  U.  S.  185;  Montgomery  p.  Portland,  190  U.  S.  89; 
Patterson  r.  Bark  Eudora,  190  U.  S.  i6g;  Allen  v.  Pullman  Co.,  191 
U.  S.  171;  Pennsylvania  R.  R.  Co.  v.  Koi^t,  193  U.  S.  31;  PoKal  Tele- 
graph Cable  Co.  v.  Taylor,  19a  U.  S.  64;  Crossman  v.  Lunnan,  193 
U.  S.  189;  St.  Clair  County  r.  Interstate  Transfer  Co.,  193  U.  S.  454; 
Bottfield  e.  Stranahan,  193  U.  S.  470;  American  Sted  &  VfliK  Co.  e. 
Speed,  193  U.  S.  500;  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
197!  Mont^ue  ft  Co.  n.  Lowry,  193  U.  S.  38;  Field  0.  Barber  Asphalt 
Co.,  194  U.S.  618;  Minnesota  V.  Northern  Securities  Co.  194  U.S.  48; 
CHsen V,  Smith,  195  U.S.  333;  Western  Union  Telegraph  Co.  p.  Pena* 
eyivania  R.  R.,  195  U.  S.  540 1  Central  of  Geo^ia  Railway  Co.  0.  Mut* 
piiey,  196U.S.  194;  American  Express  Co.d.  Iowa,  196 U.S.  133;  Cook 
V.  Manthall  County,  196  U.  S.  361  r  Matter  of  Heff  (Indian),  197  V.  S. 
488;  Fopinano  *.  Speed,  199  U.  S.  501;  Houston&  Texas  Central  Rail- 
road P.Mayes,  30i  U.S.  331;  McLean  p.  Denver  ft  Rio  Grande  R.  R., 
303  U.  S.  38;  Rearick  c.  Pennsylvania,  303  U.  S.  507;  Mississipin  R. 
R.  Comm.  P.  lllinaia  Central  R.  R.,  303  U.  S.  335;  Martin  p.  Kttsburgft 
Lake  Erie  R.  R.,  303  U.  S.  384;  Hatch  p.  Reardon,  304  U.  S.  153;  WDsoa 
p.  Shaw,  304  U.  S.  34;  Union  Bridge  Co.  p.  U.  S.,  304  U.  S.  364;  Lee  p. 
New  Jersey,  207  U.  S.  67;  Atlantic  Coast  Line  r.  Wharton,  307  U.  S. 
338;  Employers'  Liability  Cases,  ao;  U.  S.  4G3;  Dick  p.  U.  S.,  308 
U.  S.  340;  Darnell  ft  Son  p.  Memphis,  308  U.  S.  113;  Adair  p.  U.  S., 
3oe  U.  S.  I6i;  Burke  v.  Wells,  308  U.  S.  141  General  Oil  Co.  p.  Crain, 
309  U.  S.  3ii;  Ware  &  Leland  p.  Motrile  County,  309  U.  S.  405;  Asbdl 
V.  Kansas,  309  U.  S.  331;  Galveston,  Harrisburg,  etc.  Railway  Co.  v. 
Texas,  3io  U.  S.  317;  United  States  ex  reL  Atty.  Gen.  p.  Delaware  ft  H. 
Co.,  313  U.  S.  366;  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S.  330; 
International  Mercantile  Marine  Co.  s.  Stranahan,  314  U.  S.  344;  Inter- 
state Com.  Commission  c.  Illinois  C.  R.  Co.,  315  U.  S.  453;  Interstate 
Com.  Commission  v.  Chicago&  A.  R.  Co.,  315  U.  S.  479;Mononga- 
hela  Bridge  Co.  P.  United  States,  31G  U.  S.  177. 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws 
on  the  subject  of  Bankruptcies  throughout  the  United  States; 

Sturges  p.  CrowinahieM,  4  Wh.  I33;  McMillan  p.  McNeil,  4  Wh. 
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309;  Fanners'  and  Mechanlcfl'  Bank,  Penuylnaia,  >.  Smith,  6  WL 
131 ;  Ogden  «.  Saun<len,  13  Wb.  313;  Boyle  v.  Zaduuie  and  Tnnia, 
6Pet.348;GuBiesp.  Ballon,  6  Pet.  761:  Beeraet  al.v.HanKbtan,9Pet. 
339;  Suydam  et  al.  d,  Broadnax,  14  Pet.  67;  Cook  r.  MoSat  et  at,  5 
How.  39s;  Deed  Scott  V.  Sandford,  19  How.  393;  Nishiinuca  EUb  *. 
The  United  States,  142  U.  S.  651 ;  Hanover  National  Bank  a.  HoyM^ 
186  U.  S.  181. 
To  coin  Money,  regulate  the  Value  thereof,  and  of  foretgn  Coin,  and 
fix  the  Standard  of  Weights  and  Measures; 

Briscoe  V.  The  Bank  ot  the  Commonwealth  of  Kentucky,  it  Pet 
357;  Fox  V.  The  State  of  Ohio,  5  How.  410;  United  State*  «.  HancoM, 
9  How.  560. 

To  provide  for  the  Puni^ment  of  counterfeiting  tin  Secnrities  and 
cuireot  Coin  of  the  United  States; 

Fox  V.  The  State  of  Ohk>,  5  How.  410;  United  States  t.  Haiisold, 
9  How.  560. 
To  establish  Post  Ofiices  and  post  Roads; 

State  of  Pemuylvania  v.  The  Wheeling  and  Belmont  Bridge  Com- 
pany, 18  How.  431;  Horner  r.  United  States,  143  U.  S.  307;  In  tc  lU- 
pier,  143  U.  S.  110;  In  re  Debs,  158  U.  S.  564;  Illinois  Central  Rail- 
road Co.  V.  Illinois,  163  U.  5.  143;  Gladson  r.  Minncaota,  166  U.  S. 
437;  PuUic  Clearing  House  v.  Coyne,  194  U.  S.  497;  Weatem  Union 
Telegnph  Co.  «.  Pennsylvania  R.  R.  Co.,  193  U.  S.  S40;  Martin  t 
Pittsburg  &  Lake  Erie  R.  R.,  303  U.  S.  384. 

To  promote  the  Prepress  of  Science  and  useful  Arts,  by  aecuiing  (or 
limited  Times  to  Authors  and  Inventors  the  exduaave  Right  to  their 
respective  Writings  and  E)iscovenes; 

Grant  et  al.  o.  Raymond.  6  Pet.  3i8;  Wbeaton  et  ala.  r  Petcta  ct  aL, 
8  Pet.  591;  Trade-mark  Case*,  100  U.  S.   83;  Burrow  Giles  litho. 
graphic  Co.  v.  Sarony,  iii  U.  S.  53;  United  States*.  Duell,  173  U.S. 
376;  Bobbo-Meirill  Co.  s.  Straus,  3 10  U.  S.  339. 
To  constitute  Tribunals  inferior  to  the  supreme  Court; 
To  define  and  punish  Piracies  and  Felonies  coaunitted  on  the  hi^ 
Seas,  and  Offenses  gainst  the  Law  of  Nations; 

United  States  b.  Palmer,  3  Wh.  610;  United  States  v.  Wltbergcr,  5 
Wh.  761  United  States  a.  Smith,  5  Wl.  153;  United  States  v.  IHratn, 
5  Wh.  184;  United  States  v.  Arjona,  i30  U.  S.  479. 
To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make 
Rules  concerning  Captures  on  Land  and  Water; 

Brown  a.  United  States,  8  Cr.  no;  American  Insurance  Company 
et  al.  V.  Canter  (356  bales  cotton).  I  Pet.  51 1 ;  Mia.  Alexander's  Cottoo, 
3  WaU.  404;  Millers.  United  States.  11  Wall.  268;  Tyler..  Defreea,  11 
Wall.  331;  Stewart «.  Kahn,  11  Wall.  493;  Hamilton  o.  Dillui,  31  WaU 
73;  Lamar,  ex.,  g.  Browne  et  al.,  93  U.  S.  187;  Mayfidd  •.  Richaids, 
115  U.  S.  137;  TheChinese  Exclusion  Caaes,  130  U.  5.  581;  MonoMi 
Church  *.  United  States.  136  U.  S.  i ;  Nishimura  Eldu  a.  United  States, 
143  U.  S.  651. 
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To  raise  and  rapport  Armies,  but  no  Appropriation  of  Money  to  that     Aftbhdix 
Use  shall  be  for  a  longer  Term  than  two  Yean;  XX 

CrandoU  *.  State  of  Nevada,  6  Wall.  35;  Niahimura  EUu  t.  United 
States,i43U.  S.  651. 
To  provide  and  maintain  a  Navy; 

United  States  v.  Bevatu,  3  Wh.  336;  Dynea  p.  Hoover,  ao  Hov.  6S- 

To  make  Rules  for  the  Government  and  Regulatioa  of  the  laod  and 
naval  Potccb; 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the 
Union,  suppress  Insurrections  and  repel  Invasions; 

Houston  V.  Moore,  J  Wh.  i ;  Martin  v.  Mott,  13  Wb.  19;  Luther  a. 
Borden,  7  Hov.  i;  Crandall  v.  State  tA  Nevada,  6  WalL  35;  Texas  «, 
White,  7  WsH.  700. 
To  provide  for  organizing,  arming,  and  disciplining  the  Militia,  and 
for  govemit^  such  Part  of  them  as  may  be  employed  in  the  Service  of 
the  United  States,  reserving  to  the  States  respectively,  the  Appoint- 
ment of  the  OfEcere,  and  the  Authority  of  training  the  Militia  accordii% 
to  the  discipline  prescribed  by  Congress; 

Houston  t.  Moote.  5  Wh.  1;  Martin  c.  Mott,  la  Wh.  19;  Luther  w. 
Borden,  7  How.  1;  Preaaere.  Illinois,  116  U.  S.  353. 

To  exercise  ^cdudve  Legislation  in  ell  Cases  whatsoever,  over  sudi 
District  (not  exceeding  ten  Miles  square)  as  may,  by  Cesnon  of  par- 
ticular States,  and  the  Acceptance  of  Congress,  become  the  Seat  of  the 
Government  of  the  United  States,  and  to  exercise  like  Authority  over  aU 
Places  purchased  by  the  Consent  of  the  Legislature  of  the  State  in 
which  the  Same  shall  be,  for  the  Erection  of  Forts,  Magadnes,  Arsenals, 
dock- Yards,  and  other  needful  Buildings;  —  And 

Hepburn  et  al.  V.  Ellzey,  a  Or.  444;  Loughborough  v.  Blake,  5  Wh. 
317;  Cohens  p.  A^rginia,  6  Wh.  264;  American  losutance  Company  f. 
Canter  C356  bales  cotton),  i  Pet.  511;  Kendall,  PoBtmaster-Geoeral,  s. 
The  United  States,  la  Pet.  524;  United  States  9.  Dewitt,  9  WbH.  41; 
Dunphy  B.  raeinsdunidt  et  ^.,  1 1  Wall.  610 ;  Willard  ».  Presbury,  14  Wafl 
676;  Kohl  et  al.  •.  United  Sutes,  91  U.  S.  367:  PhiUips  p.  Payne,  93 
V.  S.  130;  United  States  v.  Fox,  94  U.  S.  315;  National  Bank*.  Yank- 
toa  County,  loi  U.  S.  139;  Ft.  Leavenworth  IL  Rd.  Co.  v.  Howe,  114 
U.  S.  535;  Benson  «.  United  States,  146  U.  S.  335;  Shoemaker  v.  United 
States,  147  U.  S.  983;  ChappeU  b.  United  States,  160  U.  S.  499;  Ohk>  v. 
Thomas,  173  U.  S.  376;  W^fht  *.  Davidson,  181  U.  S.  371 ;  Battk  v. 
United  States,  ao9  U.  S.  36. 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying 
into  Execution  the  forgoing  Powers,  and  alt  other  Powers  vested  by 
this  Constitution  in  the  Govnnment  of  the  United  States,  or  in  any 
Department  or  Officer  thereof. 

BlcCulloch  *.  The  State  of  Maryland,  4  Wh.  316;  Wayman  t.  South- 
ard, 10  Wh.  I ;  Bank  of  United  States  v.  Halstead,  ioWh.5i;Hei^ium 
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V.  Griswold,  8  Walt.  603;  Nationsl  Bank  v.  Commonwealth,  9  Wall 
353;  ThomKin  v.  Pacific  Railroad,  9  Wall.  579;  Parker  v.  Davis,  11 
WiLll.4J7;  Railroad Companyp.  JotmsoD,  is.WalLigg;  Railroad Onn- 
pany  «.  Peniston,  1 8  Wall.  5 ;  Lt^  Tender  CaK,  IIO  U.  S.  43 1 ;  In  r 
Coy,  137  U.  S.  731;  Stoutenburgh  r.  Hennick,  139  U.  S.  141;  ChincM 
Ex.  Caae,  130  U.  S.  581:  In  re  Neagte,  135  U.  5.  i;  St.  Pkul,  Minnca- 
pdia  &  Manitoba  Ry.  Co.  r,  Pbelpa,  137  U.  5.53S;  Homerv.Unital 
States,  143  U.  S.  S7o;  Logan  v.  United  States,  144  U.  5.  363:  Pong 
Yue  Ting  «.  United  States,  149  U.  S.  698;  Lees  v.  United  StaUa,  150 
U.  S.  476;  Luxton  r.  North  River  Bridge  Co.,  153  U.  S.  539;  Eiie  R. 
Rd.  V.  Pemuylvonia,  153  U.  S.  638;  Postal  TeL  Cable  Co.  ».  Charier 
ton,  153  U.  S.  693;  Clune  v.  United  States,  159  U.S.  590;  Motes 
V.  United  States,  178  U.  S.  438;  Buttfield  p.  Stianahan,  193  U.  S.  470. 
SxcnoN  9.  The  Migration  or  Imp<»tation  of  such  Fereons  as  any  of 
the  States  now  existing  shall  thia)c  proper  to  admit,  shall  not  be  pro- 
hibited by  the  Congress  prior  to  the  Year  one  thousand  eight  hundred 
and  eight,  but  a  Tax  or  duty  may  be  imposed  on  such  Importation,  not 
exceeding  ten  dollars  for  each  Person. 

Dred  Scott  s.  Sandlord,  19  How.  393. 

The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended, 
ludess  when  in  Cases  of  Rebetlios  or  Invasioa  the  public  Safety  may 
require  it. 

United  States  «.  Hamilton,  3  Dall.  17;  Hef^um  et  al.  c.  Ellcey,  a 
Cr.  445;  £xparteBotln)anandSwartwout,4Cr.75;  Ex  parte  Kearney, 

7  Wh.  38;  Ex  parte  Tobiaa  Watldm,  3  Pet.  193;  Ei  parte  Milbum.  9 
Pet.  704;  Holmes  r.  JennisoQ  et  al.,  14  Pet.  540;  Ez  parte  Dorr,  3  How. 
103 ;  Luther  b.  Borden,  7  How.  I ;  Ableman  p.  Booth  and  United  State* 
V.  Booth,  31  How.  506:  Ex  parte  Vallandigham,  1  Wall.  343;  Ex  parte 
Mniigan,4WaU.3iEiparteMcCardle,  7W8II.  506;  Ei parte  Yeiger, 

8  WaU.  85:  Tarble's  Case,  13  Wall.  397;  Ex  parte  Lange,  18  WaH.  163; 
Ex  parte  ParLa,  93  U.  S.  16;  Ex  parte  Karstendick,  93  U.  S.  396;  Ex 
parte  Virginia,  100  U.  S.  3391  In  re  Neagle,  135  U.  S.  i ;  In  re  Duncan, 
139  U.  S.  449;  In  re  Frederick,  149  U.  S.  70;  United  States*.  Sing  Tuck. 
194  U.  S.  161;  United  States  r.  Ju  Toy,  198  U.  S.  353;  Carter  ■.  Cald- 
well, 300  U.  S.  393;  McNichols  v.  Pease,  307  U.  S.  100. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

Fletcher*.  Peck,  6  Cr.  87;  Ogden  v.  Sauoden,  13  Wh.  313;  WatsoB 
et  al.  V.  Mercer,  8  Pet.  88;  Carpenter  et  aL  ■.  Comnumwealth  at  Penn- 
sylvania, 17  How.  456;  Locker.  New  Orleans,  4  WalL  173;  Cnmoungs 
s.  The  State  o(  Missouri,  4  Wall.  377;  Ex  parte  Garland,  4  WalL  333: 
Drebman  >.  Stifle,  8  Wall.  595;  KUnger  t.  State  of  Missouri,  13  WalL 
337iPieroet>.  Carakadon,  16  Wall.  334;  Holden  v.  Minneoota,  137  U.& 
483;  Cook  V.  United  States,  138  U.  S.  157;  Neely  ■.  Heokd  (No.  i), 
180  U.  S.  109;  Southwestern  Coal  Co.  v.  McBride,  i8j  U.  S.  49SK 
Ddamater  v.  South  Dakota,  305  U.  S.  93. 

No  Caintation,  or  other  direct,  Tax  shall  be  laid,  unless  in  IVoportioD 
to  the  Census  or  Enumeration  herein  before  directed  to  be  takoi. 

License  Tax  Cases,  3  WalL  463;  Springer  e.  United   Sutea,  lOS 
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U.  S.  586;  Pollock  v.  Fanoen'  Loon  &  Trnat  Co.,  157  U.  S.  439;  Nicbob 
«.  AfiMs,  173  U.  S.  509;  South  Carolina  «.  United  States,  199  U.  S.  437. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

Cooley  a.  Board  of  Wardens  of  Port  ot  Pbiladdpbia,  13  How.  299: 

Face  s.  Burgess,  collector,  93  U.  S.  373;  Turpin  s.  Burgess,  117  U.  S. 

504;  PitUbui^b  &  Southern  Coal  Co.  r.  Bates,  156  U.  5.  577;  Nichols 

V.  Ames,  173  U.  S.  509;  Williams  v.  Fears,  179  U.  S.  370;  De  Lima  9. 

Bidwell,  183  U.  S.  i;  Dooley  b.  United  States,  183  U.  S.  151 ;  Fourteen 

DiaiDond  Rings  r.  United  States,  183  U.  S.  176;  Cornell  e.  Coyne,  193 

U.  S.  416;  South  Carolina  *.  United  States,  199  U.  S.  437;  Armour 

Packing  Co.  *.  United  States,  309  U.  S.  56. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or 

Revenue  to  the  Porta  of  one  State  over  those  of  another:  nor  shall  Vea* 

sels  bound  to,  or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay 

Duties  in  another. 

Cooley  V.  Boand  of  Wardens  of  Port  of  Philadelphia  et  al.,  13  How. 
399;  State  of  Pennsylvania  r.  Wheeling  and  Belmont  Bridge  Company 
etal..  18  How.  431:  Munnir.  Illinois,  94  U.  S.  113;  Packet  Co.  r.  St. 
Louis,  100  U.  S.  433;  Packet  Co.  r.  Catlettsburg,  105  U.  S.  359;  Mor- 
gan S.  S.  Co.  t.  La.  Board  of  Health,  118  U.  S.  455;  Johnson  r.  Ctucago 
&  Pacific  Elevator  Co.,  1 19  U.  S.  388;  South  Carolina  v.  Umted  States, 
199  U.  S.  437;  Annour  Packing  Co.  v.  United  States,  309  U.  S.  56. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of 
Appropriations  made  by  Law;  and  a  regular  Statement  and  Account  of 
the  RecdptB  and  Expenditures  of  all  public  Money  shall  be  published 
from  time  to  dme. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no 
Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without 
the  Consent  of  the  Congress,  accept  of  any  present.  Emolument,  Office, 
or  Title,  of  any  kind  whatever,  from  any  King,  Prince,  or  foreign  Stater 
Section  10.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Con- 
federation; grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit 
Bills  of  Credit;  make  any  Thing  but  gold  and  silver  Coin  a  Tender  in 
Payment  of  Debts;  pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or 
Law  impairii^  the  Obligation  of  Contracts,  or  grant  any  Title  of  No- 
bility. 

Calder  and  Wfe  v.  Bull  and  Wite,  3  Dall.  3S6;  Fletcher  «.  Peck,  6 
Cr.  87;  State  of  New  Jersey  r.  Wilson,  7  Cr.  1&4:  Stui^is  v.  Crowiun- 
shield,  4  Wb.  133;  McMillan  v.  McNeil,  4  Wh.  309;  I>artmouth  Col- 
lege  V.  Woodward,  4  Wh.  518;  Owings  v.  Speed,  5  Wh.  430;  Farmers' 
and  Mechanics'  Bank  v.  Smith,  6  Wb.  131;  Green  et  al.  s.  Biddle, 
8  Wh.  i;  Ogden  v.  Saunders,  13  Wh.  313;  Mason  «.  Haile,  12  Wh.  370; 
Satterlee  e.  Matthewson,  a  Pet.  3S0;  Hart  r.  Lamphire,  3  Pet.  aSo; 
Craig  et  al.  v.  State  of  Missouri,  4  Pet.  410;  Providence  Bank  s.  Bil- 
lings and  Pitman,  4  Pet.  514;  Byrne  v.  State  of  Missouri,  8  Pet.  40; 
Watson  V.  Mercer,  8  Pet.  88;  Mumma  r.  Potomac  Company,  8  Pet. 
381;  Beers  0.  Hai^ton,  9  Pet.  339;  Briscoe  et  al.  d.  The  Bank  of  the 
Commonwealth  of  I&ntucky,  11  Pet.  357;  The  Proprietors  of  Chariea 
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River  Bridge  r.  The  Proprietora  of  Warren  Bridge,  1 1  Pet.  420;  Arm- 
strong V. The Tieasurer  <d  Athens  Company,  16  Pet.  aSi;  BrunaoniL 
Kinzieetal.,  I  How.  3ii;McCnckeDr.  Hayward,  3H0W.  608;  Gordon 
V.  Appeal  Tax  Court,  3  How.  i33iStatc  of  Maryland  p.  Baltimcne  and 
Ohio  R.  R.  Co..  3  How.  534;  Neil.  Moore  &  Co.  p.  State  of  Ohio,  3  How. 
730;  Cook  r.  Moffatt,  5  How.  395;  Planters'  Bank  «.  Sharp  et  aL,  fi 
How.  301;  Wert  River  Bridge  Company  v.  Dix  et  aL,  6  How.  507; 
Crawford  et  al.  v.  Branch  Bank  of  Mobile,  7  How.  379;  Woodruff  9. 
Trapnall,  10  How.  19a;  Paup  et  al.  t.  Drew,  10 How.  318;  BaltinMce 
and  Suoquehanna  R.  R.  Co.  v.  Nesbitt  et  al.,  10  How.  395;  Butler  et  aL 
V.  Pennaylvania.  10  How.  403;  Darrii^onetal.p.  The  Bank  of  Alabama. 
13  How.  13;  Richmond,  etc..  R.  R.  Co.  p.  The  Louise  R.  R.  Co.,  13 
How.  71;  Tniateea  for  Vincennes  Univemty  p.  State  of  Indiana,  14 
How.  368;  Curran  «.  State  of  Arkansas  et  al.,  15  How.  304;  State  Bank 
of  Ohio  e,  Knoop,  16  How.  369;  Carpenter  et  al.  p.  Commonwealth  of 
Pennsylvaiua,  17  How.  456:  Dodge  p.  Woobey,  18  How.  331;  Been 
V.  State  of  Ariransas,  ao  How.  537;  Aspinwall  et  al. «.  Commisaioners  of 
County  of  Davieu,  32  How.  364;  Rector  of  Chrirt  Chuich,  Philadel- 
I^ia  p.  County  of  Philadelphia,  24  How.  300;  Howard  p.  Bugbee.  34 
How.  461;  Jefferaon  Branch  Bank  v.  Skelley,  I  Black.  436;  Franklin 
Branch  Bank  0.  State  of  Ohio,  I  Black.  474;  TniGtees  of  the  Wabash 
and  Erie  Canal  Company  r.  Beers,  3  Black,  448;  Oilman  p.  City  of 
Sheboygan,  2  Black,  510;  Bridge  Proprietors  v.  Hoboken  Company, 
I  Wall.  iiG;  Hawthorne  e.  Cald,  3  Wall.  10;  The  Binghamton  Bridge. 

3  Wall.  51 ;  The  Turnpike  Company  r.  The  State,  3  Wall.  210;  Locke  ■: 
Gty  of  New  Orieans,  4  Wall.  173;  Railroad  Company  v.  Rock,  4  Wall. 
177;  Cumminge  p.  State  of  Misaouri,  4  Wall.  277:  Ex  parte  Gariand. 

4  Wall.  333;  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535;  Mulligan  ». 
Corbin,  7  Wall.  487 ;  Furman  v.  Nichol,  8  Wall.  44;  Home  of  the  Friend- 
ksa  P.  Rouse.  S  Wall.  430;  The  Washington  University  s.  Rouk,  8 
Wall  439:  Butz  p.  City  of  Muscatine,  8  Wall.  57s;  Drehman  «.  SdOc, 
8  Wall.  595;  Hepburn  p.  Griawold,  8  Wall.  603;  Gut  p.  The  State,  9 
WalL  35;  Railroad  Company  p.  McOuie,  10  Wall.  Sii ;  Parker  v.  Davis, 
13  Wall.  457;  Curtis  p.  Whitney,  13  Wall.  68;  Pennsylvania  Cdl^e 
Cases.  13  Wall.  190;  Wilmington  R.  R.  p.  Reid,  sheriff,  13  WalL  264; 
Salt  Company  p.  East  Saginaw,  13  Wall.  373;  White  p.  Hart,  13  Wall, 
646;  Oaborn  t.  Nicholson  et  al.,  13  Wall.  654;  Railroad  Company  p. 
Johnson,  15  Wall.  195;  Case  of  the  State  Tax  on  Foreign-held  Bonds, 
15  Wall.  300;  Tomlinson  r.  Jessup,  15  Wall.  454;  Tomlinaon  ■.  Branch, 
15  WalL  460;  Miller  p.  The  State,  15  Wall.  478;  Holyoke  Companr 
V.  Lyman,  15  Wall.  500;  Gnnn  p.  Barry.  15  WalL  610;  Humphrey  *. 
Pegues.  16  WaU.  344;  Walker  p.  Whitehead,  16  WalL  314;  Sohn  ». 
Waterson,  17  Wall,  596;  Baring  p.  Dabney,  19  WalL  i;  Head  p.  The 
Univer^ty,  19  WalL  536;  Pacific  R.  R.  Co.  v.  Maguire,  30  WalL  36; 
Garrisonv.  TheCityof  New  YDrk,3i  WalL  i96;OcMtreep.The  RaQ- 
road  Company.  3i  WalL  349;  Wilmington,  ftc,  Railroad  p.  King,  ex-, 
91  U.  S.  3;  County  of  Moultrie  p.  Rockingham  Ten  Cent  Savings  Bank, 
93  U.  S.  631;  Home  Insurance  Company  v.  City  Council  of  Augusta, 
93  U.  S.  116;  West  Wisconun  R.  R,  Co.  p.  Supervisors,  93  U.  Sl  595: 
Murray  p.  Charleston.  96  U.  S.  433;  Edwards  p.  Kearsey,  96  U.  S.  595; 
Keith  P.  Clark,  97  U.  S.  454;  Raikoad  Co.  p.  Geoigia.  98  U.  S.  359; 
Railroad  Co.  v.  Tennessee,  lOI  U.  S.  337;  Wright  t.  Nagle.  lOI  U.  S. 
791 ;  Stone  p.  Missisuppi,  loi  U.  S.  814;  Railroad  Co.  v.  Alabama,  loi 
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U.  S.  833;  Lauialaiia  v.  New  Orleans,  103  U.  S.  203;  Halt  *.  Wiacoiuin,      APPBHDIX 
103U.  S.  s;  Penmman'a  Caw,  103  U.  S.  714;  Guaranty  Co.  v.  Board  of  XX 

Liquidation,  103  U.  S.  693;  Greenwood  v.  Freight  Co.,  105  U.  S.  13; 
Kringv.  Minouri,  107  U.  S.  331;  Louinans*.  NewOrlouis,  109  U.  S. 
385;  Gilfillan  V.  Union  Canal  Co.,  109  U.  S.  401 ;  Nelion  e.  St.  Martin's 
Pariah,  III  U.  S.  716;  Chic  Life  Ins.  Co.  p.  Needles,  113  U.  S.  974; 
Virginia  Coupon  Cases,  114  U.  S.  369;  Allen,  Auditor,  et  al.  «.  Bald- 
more  &  Ohio  R.  R-  Co.,  114  U.  S.  311:  Amy  b.  Shelby  Co.,  114  U.  S. 
387;  Effii^cr  V.  Kenney,  1 15  U.  S.  566;  N.  {Means  Gas  Co.  f.  La.  Light 
Co.,  115  IT.  S.  650;  N.  Orleans  Water  Worlcs  r.  Rivers,  113  U.  S.  674; 
Louisville  Gas  Co.  V.  Citirens'  Ga*  Co.,  115  U.  S.  683;  Fisk  p.  Jeffenon 
Pdice  Jury,  116  U.S.  131;  Stone  v.  Farmers' Loen  and  Trust  Co.,  116 
U.  S.  307;  Stone  ».  IH.  Central  R.  R.  Co.,  116  U.  S.  347;  Royall  v.  Vir- 
S^jua,  IiSU.S.  373;  St.  Tammany  Water  Works  V.  N.  Orleans  Watef 
Works,  I30  U.  S.  64;  Church  p.  Kelsey,  I3I  U.  S.  383;  Lehigh  Water  Co. 
*.  Easton,  13I  U.  S.  388;  Seibert  p.  Lewis,  133  U.  S.  384;  N.  Orieana 
Water  Works  p.  La.  Sugar  Rcf.  Co.,  125  U.  S.  18;  Maynatd  p.  Hill,  135 
U.  S.  140;  JaehneP.  N.  Y.,  IsS  U.  S.  189;  Denny  ».  Bennett,  13S  U.  S.  4891 
Chinese  Ex.  Cose,  130  U.  S.  988;  Williamson  p.  N.  J.,  130  U.  S.  189) 
Hnntp.  Hunt,  131  U.S.dzv;  Freeland  0.  Williams,  131  U.S.  405:  Camp- 
bell P.  Wade,  134  U.  S.  34;  Penna.  R.  Rd.  Co.  ».  Miller,  133  U.  S.  75; 
Hans  0,  Louisiana,  134  U.S.  I;  North  Carolina  v.  Temple,  134  U.  S.  33; 
Crenshaw  p.  United  States,  134  U.  S.  99;  Louisiana  ex  rel.  The  N.  Y. 
Guaranty  and  Indemnity  Co.  p.  Steele,  134  U.  S.  380;  Minneapolis 
Eastern  Rwy.  Co.  p.  Minnesota,  134  U.  S.  467;  Hill  p.  Merchants'  Ins. 
Co.,  134  U.  S.  S15;  Medley,  petitioner,  134  U.  S.  160;  Cherokee  Nation 
V.Kansas  Ry.  Co.,  139  U.  S.  641;  Vinnoia  Coupon  Cases,  135  U.  S. 
663;  Mormon  Church  p.  United  States,  136  U.  S.  i;  Wheeler  v.  Jack- 
aon,  137  U.  S.  349;  Holden  p.  Minnesota,  137  U.  S.  4S3;  Sioux  Gty 
Street  Railway  Co.  p.  Sioux  City,  138  U.  S.  98;  Cookp.  United  States, 
138  U.  S.  137;  Wheeling  &  Belmont  Br.  Co.  p.  Wheeling  Br.  Co.,  138 
U.  S.  387;  Cook  County  p.  Calumet  and  Chicago  Canal  Co.,  138 
U.  S.  635;  Pcnnoyer  p.  McConnaughy,  140  U.  S.  1;  County  Court  P. 
U.  S.  ex  lel.  Hill,i39  U.  S.  41 ;  Scott  p.  Neely,  140  U.  S.  1061  Essex  Pub-  ' 
Ik  Road  Board  p.  Shinkle,  140  U.  S.  334;  Stein  p.  Bienvilte  Water 
Supply  Co.,  141  U.  S.  67;  Henderson  Bridge  Co.  «.  Henderson,  141 
U.  S.  679;  New  Orleans  p.  N.O.WaterW'ks,i43U.S.  79:  Pacific  Ex. 
Co. P. Seibert,  143  U.  S.  339;  N.O.  City&Lake  R.  Rd.Co.P.  NewOi^ 
leans,  143  U.  S.  193 ;  Winona  &  St.  Peter  R.  Rd.  Co.  p.  Plainview,  143 
U.  S.  371  i  Louisville  Water  Co.  p.  Clark,  143  U.  S.  I ;  N.  Y.  p.  Squire, 
149  U.  S.  179;  Brawn  p.  Smart,  149  U.  S.  494;  Baker's  Exn.  P.  Id- 
gore,  143  U.  S.  487;  Motley  p.  Lake  Shore  &  Mich.  Southern  Ry.  Co., 
146  U.  S.  163;  Wilmington  &.  Weldon  R.  Rd.  Co.  v.  Alsbrook,  146 
U.  S.  379;  Butler  p.  Goreley,  146  U.  S.  303;  Ills.  Cent.  R.  Rd.  p.  Ills, 
146  U.  S.  387;  Hamilton  Gas  L't  Co.  r.  Hamilton  City,  146  U.  S. 
398;  Bier  v.  McGehee,  148  U.  S.  137:  Schurx  p.  Cook,  148  U.  S.  397) 
Eustis  V.  BoUee,  130  U.  S.  361 ;  Duncan  v.  Missouri,  193  U.  S.  377; 
I«nel  p.  Arthur,  153  U.  S.  355;  New  Orleans  v.  Benjamin,  193  U.  S. 
411:  Eagle  Ins.  Co.  v.  Ohio,  153  U.  S.  446;  &ie  R.  Rd.  p.  Penna., 
193  U.  S.  638;  Mobile  &  Ohio  R.  Rd.  e.  Tenn.,  193  U.  S.  4861  Pitt*, 
burgh  ft  So.  Coal  Co.  p.  La.,  196  U.  S.  990;  United  States  ex  rel.  Siegel 
V.  Thoman,  196  U.  S.  353;  City  and  Lake  R.  Rd.  p.  N.  O.,  157  U.  S. 
319;  Central  Land  Co.  p.  Laidley,  159  U.  S.  103;  Winona  &  St.  Peter 
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AFramnx  Land  Co.  v.  Minn.,  139  U.  S.  538;  Bank  of  Commene  f.  Tenn.,  161 

XX  U.  S.   134;  BalUer  o.  N.  C,  161  U.  S.  340;  Woodruff  v.  Mim..  161 

U.  S.  39i;GibMm«.  Mim.,  162  U.S.  565;  Bainiuv.Beverty,  163U.S. 
118',  Hanford  r.  Davie*,  163  U.  S.  373;  Covington.  &c,  TurnpilK  Co. 
V.  Sandford,  164  U.  S.  578;  St.  Louis,  &c,  Ry.  Co.  >.  Hatbm,  165 
U.  S.  I ;  Allgeyer  v.  Louiuana,  1 65  U.  S.  578 ;  Water  Power  Co.  v.  Water 
Commiwonen,  168  U.  S.  349;  Douglaa  t.  Kentucky,  168  U.  S.  488: 
Hawker  n.  New  York,  170  U.  S.  189;  Galveston,  &c,  Ry.  Co.  0.  Texaa, 
170  U.  S.  336;  Houston,  &c,  Ry.  Co.  c.  Texat,  170  U.S.  343;  Williamt 
f.  EgglestoD,  170  U.  S.  304;  ThompKui  v.  Utah,  170  U.  S.  343;  Chicago, 
&c,  R.  R.  Co.  e.  Nebraska,  170  U.  S.  57;  ThompMO  v.  MiMonri,  171 
U.  S.  380;  Walla  Walla  v.  Walla  Walla  Water  Co.,  173  U.  S.  i ;  McCd-  ^ 
lough  ■.  Vo.,  173  U.  S.  103;  Covington  c.  Kentucky,  173  U.  S.  331; 
Citisens'  Savii^  Bank*.  Owenaboro,  173  U.  S.  636;  Walsh  «.  Colombas, 
Ac,  R.  R. Co.,  176  U.  S. 469; Steams*.  Minn.,  179  U. S.  333;  McDonald 
K  Maasachuaetta,  180  U.  S.  311;  Mallettv.  North  Carolina,  181  U.  & 
589:  Diamond  Glue  Co.  t.  U.  S.  Glue  Co.,  187  U.  S.  611:  Recti  : 
Michigan,  188  U.  S.  505;  Savannah,  Thunderbolt.  &c.  Ry.  •.  Savan- 
nah, 198U.  3.393;  Knights  of  Pythias  p.  Meyer,  198  U.S.  508;  Tampa 
WaterWorksv.  Tampa,  199  U.S.  341;  Manigault  ».  Springs,  199  U.S. 
473;  Metropolitan  Street  Ry.  Co.  b.  Tax  Comm'rs,  199  U.  Sl  i;  Kiea  w. 
Lowrey,  r99  U.  S.  333;  Giahamr.  Folaom,  300  U.S.  348;  San  Antonio 
Traction  Co. ».  Altgelt,  300  U.  S.  304;  Water  Company  v.  KnoxviUe,  300 
U.  S.  33;  Gunter  v.  Atlantic  Coast  Line,  300  U.  S.  373;  Powera  ■.  De- 
troit, &  G.  H.  and  M.  Railway,  30i  U.  5. 543;  Cleveland  v.  QevdaDd 
Kectric  Railway,  301  U.  S.  539 ;  West  Chicago  Railn>ad  D.  Chicago,  301 
U.  S.  506;  Blair  s.  Chicago,  301  U.  S.  400;  Devine  v.  Loa  Angelea,  xa 
U.  S.  313 ;  Vicksbuig  r.  WaterworksCo.,  303  U.  S,  453 ;  National  Council 
B.  State  Council,  203  U.  S.  151 ;  Offield  p.  New  York,  New  Haven  and 
Hartford  R.  R.  Co.,  303 U.S. 37a;  American  Smelting &c.  Co. p. CcJo., 
304  U.  S.  103;  Cleveland  Electric  Railway  Co.  V.  Cleveland,  304  U.  S. 
116;  Rochester  Railway  Co.  e.  Vickaburg  Waterworks  Co.,  306  U.  S. 
496;  Bemheimerp.  Converse,  3o6  U.S.  576;  Sauer  p.  City  of  New  Yor^ 
306  U.  S.  536;  Smith  p.  Jennii^B,  306  U.  S.  376;  Sullivan  p.  Texaa,  307 
U.  S.  416;  Hunter  v.  Pittsbuig,  307  U.  S.  161 ;  Polk  p.  Mutual  ReNtve 
Fund  Association,  307  U.  S.  310;  Felton  r.  University  of  the  Sooth. 
308  U.  S.  489;  Northern  Pacific  Railway  p.  Duluth,  308  U.  S.  583; 
Cosmopolitan  Club  v.  Virginia,  3oS  U.  S.  378;  Hudson  Water  Co.  •. 
McCarter,  209  U.  S.  349;  Yaioo  &  Missisuppi  Railroad  Co.  •.  Vick» 
buig,  309  U.  S.  35S;  St.  Louis  V.  United  Railways  Co.,  3io  U.  Sl  3<S6: 
Waters-Herce  Oil  Co.  p.  Texas,  3ia  U.  S.  86;  Hammond  Packing  Co. 
t.  Arkansas,  3i3  U.  S.  333;  Loutvanaex  reL  Hubert  p.  New  Orleans, 
915  U.S.  170;  Henlys.  Myers, 315  U.  S.  373;  Minneapolis  p.  Minne- 
ftpolia  Street  R.  Co.,  315  U.  S.  417;  Wright  p.  Georgia  R.  A  Bkg.  Co., 
9i6  U.  S.  430;  Missouri  P.  R.  Co.  p.  Kansas  ex  net  Taylor,  316  U.  S. 
363;  Citizens'  Natl.  Bank  p,  Kentucky,  317  U.  S.  443;  Griffith  s.  Con- 
necticut, 3iS  U.  S.  563;  Calder  v.  Michigan,  3i8  U.  S.  591;  Arkansas 
S.  R.  Co.  p.  Louidana,  3i8  U.  S.  431 ;  Moffitt  •.  KeUy,  318  U.  S.  400. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts 
or  Duties  on  Impcvts  or  Exports,  except  what  may  be  absolutdy  neoe»- 
aaryforexecuting  it's  inspection  Laws;  and  the  net  Produce  of  all  Duties 
and  Imposts,  laid  by  any  State  on  Imports  or  ExpCHia,  shall  be  for  the 
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Use  of  the  Treasory  of  the  United  States;  aod  all  such  Laws  ohalt  be     Appendix 
subject  to  the  Revitdon  and  Controul  of  the  Congress.  XX 

McCullocb  t>.  State  of  HaryUnd,  4  Wh.  316;  Gibbons  f.  Ogden, 
9Wh,  i;Brownt.TbeStateofMaiylaDd,  laWh.  419;  Magerv.  Grima 
ct  al.,  8  How.  490;  Cooley  v.  Board  of  Wardens  of  Port  of  Fhiladel- 
pliia  et  al.,  la  How.  399;  Almy  s.  State  of  California,  34  How.  169; 
License  Tai  Catra,  5  Wall.  46a ;  CrandaU  b.  Stote  of  Nevada,  6  Wall 
3S;  Warii^  e.  Tbe  Mayor,  8  Wall,  no;  Woodruff  «.  Perham,  8  WalL 
133;  HinwHi  r.  Lott,  8  Wall.  148;  State  Tonnage  Tax  CaMs,  la  Wall. 
a04;  State  Tax  on  Railway  Groaa  Receipts,  15  Wall.  384;  Inman  Steam- 
ship Company  v.  Tinker,  94  U.  S.  338;  Cook  b.  Pennsylvania,  97  U.  S. 
566;  Packet  Co.  v.  Keokuk,  95  U.  S.  80;  People  r.  Compagnie  Giniiale 
Transatlantique,  107  U.  S.  59;  Brown  v.  Houston,  114  U.  5.  633;  Pitta- 
bunsh  &  So.  Coal  Co.  *.  Bates,  156  U.  S.  577;  Ptttsburgh  &  So.  Coal 
Co. ».  La.,  156  U.  S.  590!  PatapMX*  Guano  Co.  0.  N.  C,  171  U.  S.  345; 
May  &  Co.  B.  New  Orleans,  17SU.  S.  496;  Dooley  v.  United  States,  1 83 
U.S.  151;  Cornell  r.  Coyne,  tga  U.  S.  418;  American  Steel  &  Wire  Co. 
t.  Speed,  193  U.  S.  500;  Delaware,  L.,  Ac,  R.  R.  Co.  v.  Pennsylvania, 
198  U.  S.  341 ;  McLean  v.  Denver  &  Rio  Grande  R.  R.,  303  U.  S.  38- 

No  State  sbalt,  without  the  Consent  of  Congresa,  lay  any  duty  of 
Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any 
Agreement  or  Compact  with  another  State,  or  with  a  foidgn  Power,  or 
engage  in  War,  unless  actually  invaded,  or  in  such  imminent  Danger 
as  will  not  admit  of  delay. 

Green  e.  Biddle,  8  Wh.  I :  Poole  et  al.  «.  The  Lessee  of  Fleeser  et  al., 
II  Pet.  185;  Cooley  «.  Boaid  of  Wardens  of  Port  o(  Philadelphia  etaL, 
13  How.  399;  Peete  v.  Morgan,  ig  Wall.  j8i;  Cannon  V.  New  Orleans, 
30  Wall.  577;  Inman  Steamship  Company  v.  Tinker,  94  U.  S.  338; 
Packet  Co.  D.  St.  Louis,  100  U.  S.  433;  Packet  Co.  r.  Keokuk,  95  U.  S. 
80!  Vicksburg  t.  TAAn,  100  U.  S.  430;  Packet  Co.  p.  Catletteburg.  105 
U.  S.  559;  Morgan  Steamship  Company  v.  Louisiana  Board  of  Health. 
118  U.  S.  455;  Ouachita  Packet  Co.  v.  Aiken,  isi  U.  S.  444;  Huae  «. 
Glover,  119U.  S.  543;  Harmon  B.  Chicago,  147  U.  S.  396;  Va. «. Tenn., 
148  U.  S.  503;  Wharton  v.  Wat,  153  U.  S.  155;  St.  Louis  and  San 
Francisco  Ry.  Co.  *.  James,  161  U.  S.  543. 

ARTICLE  n 

Section  i.  The  executive  Power  shall  be  vested  in  a  Presideiit  of  the 
United  Statea  of  America.  He  shall  hold  his  Office  during  the  Term  of 
four  Years,  and,  together  with  the  ^ce-President,  chosen  for  the  same 
Term,  be  elected,  as  follows. 

Field  tr.  Clark,  143  U.  S.  649. 

Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof 
may  direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of 
Senators  and  Representatives  to  which  the  State  may  be  entitled  in 
the  Congress:  but  no  Senat(»-  or  Representative  or  Person  holding  an 
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ArpENOix     Office  of  Tnist  or  Profit  usder  tbe  United  States,  AaH  he  appaiated 
XX  an  Elector. 

Cluiliolm.  ex.,  ■.  Geor^  3  DaU.  419;  LotCMdorfer  et  aL  ».  W^ 
mHow.  176;  Ex  parte  Siebold,  loaU.  S.  2711  lare  Gfeea,  134  U>S. 
377;  HcFberaon  v.  Dladker,  146  U.  &  i. 

[The  Electors  shall  meet  is  their  respective  States,  and  vote  by  Ballot 
icx  two  persons,  of  whom  one  at  least  shall  not  be  an  Inhalntant  of  the 
Bame  State  with  themsdvea.  And  they  shall  make  a  List  ot  all  the  Per- 
sona voted  for,  and  of  the  Number  irf  Votes  for  each;  whidi  List  Uiey 
shall  Mgn  and  certify,  and  transmit  sealed  to  the  Seat  of  the  Govern- 
ment of  the  United  States,  directed  to  the  President  tA  the  Senate.  The 
President  of  the  Senate  shall,  in  the  Presence  of  the  Senate  and  House 
of  Representatives,  open  all  the  Certificates,  and  the  Votes  shall  tbeo 
be  counted.  The  Person  having  the  greatest  Number  of  Votes  shall  be 
the  President,  if  such  Number  be  a  Majority  of  the  whole  Number  of 
Sectors  app(Hnted;  and  if  there  be  more  than  one  who  have  miA 
Majority,  and  have  an  equal  Number  of  Votes,  then  the  House  ol 
Representatives  shall  immediatdy  chuse  by  Ballot  one  of  them  for 
President;  and  if  no  Person  have  a  Majority,  then  from  the  five  hi^iest 
on  the  List  the  said  House  shall  in  like  Manner  diuse  the  President. 
But  in  chusing  the  Preadent,  the  Votes  shall  be  taken  by  States,  the 
Representation  from  eadi  State  having  one  Vote;  A  quorum  for  this 
Purpose  shall  consist  of  a  Member  or  Members  from  two  thirds  of  the 
States,  and  a  Majority  of  all  the  States  shall  be  necessary  to  a  Choice. 
In  every  Case,  after  the  Choice  of  the  President,  the  Person  havii^  the 
^%atest  Number  of  Votes  of  the  Electors  shall  be  the  Vice-President. 
But  if  there  should  remain  two  or  more  who  have  equal  Votes,  the 
Senate  shall  chuse  from  them  by  Ballot  the  \^ce-President.]^ 

The  Congress  may  determine  the  Time  of  chusing  the  Efectors,  and 
the  Day  on  which  they  shall  give  their  Votes;  which  Day  sbaU  be  the 
same  throughout  the  United  States. 

No  person  except  a  natural  bom  Citis%n,  ot  a  Citizen  of  the  United 
States  at  the  time  of  the  Adoption  of  this  Constitution,  shall  be  el^ble 
to  the  Office  of  President;  neither  shall  any  Person  be  eligible  to  that 
Office  who  shall  not  have  attained  to  the  Age  of  thirty-five  Yeaia,  and 
been  fourteen  Years  a  Resdent  within  the  United  States. 

Inglia  *.  The  Trustees  of  the  Sailors'  Snug  Harbor,  3  Pet.  99. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  hia  Deatii, 
Resignation,  or  Inability  to  discharge  the  Powere  and  Duties  of  the 
said  Office,  the  same  shall  devolve  on  the  Vice-Preadent,  and  the  Con- 
gress may  by  Law  provide  for  the  Case  of  Removal,  Death,  ResigaaticM 
or  Inability,  both  of  the  President  and  Vice-President,  declaring  what 
Officer  shall  then  act  as  President,  and  such  Officer  shall  act  accordingly, 
until  the  Disability  be  removed,  or  a  Preadent  shall  be  elected. 

The  President  shall,  at  stated  lunes,  receive  for  his  Services,  a  Coot- 

■  This  clause  has  been  superseded  by  the  Twelfth  Amendment. 
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pensation,  which  shall  neither  be  encreased  nor  diminished  during  the     /avvsDix 
Period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive  XX 

wttiiin  that  Period  any  other  Emolument  from  the  United  States,  or 
any  of  them. 

Pollock  r.  Fannen'  Loan  &  Tnitt  Co.,  157  U.  S.  439. 
Bfitun  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  fol- 
lowing Oath  or  Affirmadon :"  1  do  solemnly  swear  (or  affirm)  that  I  will 
faithfully  execute  the  Office  of  President  of  the  United  States,  and  will 
to  the  best  of  my  Ability,  preserve,  protect  and  defend  the  Constitutkm 
of  the  United  States." 

Section  3.  The  President  shall  be  Commander  in  Chief  of  the  Amy 

and  Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States, 

when  called  into  the  actual  Service  of  the  United  States;  he  may  require 

the  Oiunion,  in  writing,  of  the  principal  Officer  in  each  of  the  executive 

Departments,  upon  any  subject  rdating  to  the  Duties  of  their  respective 

Offices,  and  he  shall  have  Power  to  grant  Reprieves  and  Panlona  for 

Offenses  against  the  United  States,  except  in  Cases  of  Impeachmmt. 

United  States ff.  Wilson,  7  Pet.  150;  Ex  parte  Wlliam  Wells,  18  How. 

307:  Ex  parte  Garland,  4  Wall.  333:  Annstrong'*  Foundry,  6  WalL 

766;  The  Grape  Shot,  g  WaU.  lag;  United  Sutes  t.  Padelfcvd,  9  Wall 

543;  United  States  p.  Klein,  13  WaU.  138;  Armstrong  e.  The  United 

States,  13  WaU.  152;  Pargoud  v.  The  United  States,  13  Wall.  156; 

Hamilton  g.  Dillin,  31  Wall.  73;  Mechanics'  and  Traders'  Bank  t. 

Union  Bank,  33  Wall.  3761  Lamar,  ex.,  v.  Browne  et  al.,  93  U.  S.  187; 

Wallach  et  al.  p.  Van  Riswick,  93  U.  S.  303;  Etutis  p.  Bdles,  150  U.  S. 

361. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the 
Senate,  to  make  Treaties,  provided  two  thirds  of  die  Senators  present 
concur;  and  he  shall  nominate,  and  by  and  with  the  Advice  and  Consent 
of  the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and 
Consuls,  Judges  of  the  supreme  Court,  and  all  other  Officers  of  the 
United  States,  whose  Appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  Law:  but  the  Congress  may  by 
Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  in  the  Pn»ident  alone,  in  the  Courts  of  Law,  or  in  the  Heads 
of  Departments. 

Ware  v.  Hylton  et  al.,  3  Dall.  199;  Marbury  p.  Madison,  I  Cr.  137;  ' 
United  States  r.  Kirkpatrick,  9  Wb.  730;  American  Insurance  Com- 
pany V.  Canter  (356  bales  cotton),  I  Pet.  511;  Foster  and  Elam  V, 
Neilson,  3  Pet.  353;  Cherokee  Nation  0.  State  of  Georgia,  s  Pet.  i; 
Patterson  p.  Wnn  et  al.,  5  Pet.  333;  Worcester  v.  State  of  Geoi^, 
4  Pet.  515;  City  of  New  Orleans  v.  De  Annas  et  aL,  9  Pet.  324;  Holden 
s.  Joy,  17  Wall.  31 1 ;  Gcofroy  ■.  Riggs,  133  U.  S.  358;  Horner  f.  United 
States,  143  U.  S.  570;  Shoemaker  p.  United  States,  147  U.  S.  383;  Par- 
sons e.  United  States,  167  U.  S.  3341  Rice  p.  Ames,  iSo  U.  S.  371; 
Fourteen  Diamond  Rings  v.  United  States,  183  U.  S.  176;  Dorr  t. 
United  States,  195  U.  S.  138. 
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Tbe  Preadent  shall  have  Povrer  to  fill  up  all  Vacandea  that  may  hap- 
pen during  the  Recess  of  the  Senate,  by  granting  Cominianons  which 
shall  expire  at  the  End  of  their  next  Se^oo. 

The  United  St&tea  r.  Kirkpatrick  et  al.,  9  Wu  730. 
Section  3.  He  shall  from  time  to  time  give  to  the  Caasgcvaa  Infonna- 
tion  of  the  State  of  the  Union,  and  recommend  to  theu'  Conaideratioii 
such  Measures  as  he  shall  judge  necessary  and  expedient;  he  may,  <mi 
extraordinary  Occaiuons,  convene  both  Houses,  or  either  of  them,  and 
in  Case  of  Disagreement  between  them,  with  Respect  to  the  Time  of 
Adjounmient,  he  may  adjourn  them  to  such  Time  aa  he  shall  think 
proper;  he  shall  receive  Ambassadors  and  other  public  Ministera;  he 
shall  take  Care  that  the  Laws  be  faithfully  eucuted,  and  shall  Com- 
mtadon  all  the  Officers  of  the  United  States. 

Marbury  «.  Madison,  i  Cr.  137;  Kendall,  Postmaster-General,  ». 
The  United  States,  13  Pet.  534;  Luther  v.  Borden,  7  How.  I ;  The  State 
of  Mttsisnppi  v.  Johnson,  President,  4  Wall.  475;  Stewart  v.  Kalin,  11 
WaU.  493;  In  ic  Neagle,  135  U.  S.  I. 
&cnoN  4.  The  President,  \^ce-President  and  all  dvil  Officera  of  the 
United  States,  shall  be  removed  from  Office  od  Impeadunent  for,  aitd 
Conviction  of.  Treason,  Bribery,  or  other  high  Crimes  and  Miade- 
wra. 
Langford  v.  United  States,  loi  U.  S.  341. 


.  Section  i.  The  judicial  Power  ci  the  United  States,  shall  be  vested 
I  in  one  supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may 
^fromtimetotimeordainandestabliBh.  Thejudges, bothof thesupteme 
1  inferior  Courts,  shall  hold  their  Offices  during  good  Behaviour,  and 
",  at  stated  Times,  receive  for  thdr  Services  a  Compensatioa  iriiich 
not  be  dimioished  during  their  Continuance  in  Office. 

Chisholm,  ex.,  e.  Georgia,  3  Dall.  419;  Stuart «.  Laird,  I  Cr.  399: 
United  States  tr.  Peters,  5  Cr.  115;  Martin  n.  Hunter's  Lessee,  I  Wh. 
304;  Cohens  v.  Virginia,  G  Wh.  364;  Osbom  n.  United  States  Bank, 
9  Wh.  738;  Benner  et  al.  v.  Porter,  g  How.  335;  The  United  States  t. 
Ritchie,  17  How.  535;  Murray's  Lessee  et  al.  *.  Hoboken  Land  and 
Improvement  Company,  IS  How.  373;  Ex  parte  Vallandigham,  i  WalL 
343;  Ames*.  Kansas,  ill  U.  8.449;  In  re  Ross,  140  U.  S.  453;  McAl- 
lister v.  United  States,  141  U.S.  174;  Pollock  V.  Farmers' Loan  ATrast 
Co.,  157  U.  S.  439;  RobertBOQ  c  Baldwin,  165  U.  S.  375;  Hanover 
National  Bank  v.  Moyse^  186  U.  S.  181 ;  Turner  >.  WHliama,  194  U.  S. 
379;  Ex  parte  Viaaa,  303  U.  S.  449. 
Section  2.  The  judicial  Power  shall  extend  to  all  Caaes,  in  Law  and 
Equity,  arising  under  this  Constitution,  the  Laws  of  the  United  Staa% 
and  Treaties  made,  or  which  shall  be  made,  under  their  Authority;  — 
to  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls; 
—  to  all  Cases  of  admiralty  and  maritime  Jurisdiction ;  —  to  Contro- 
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verstes  to  which  the  Umted  States  shall  be  a  Party;  —  toContro-  ^.Appendix 
vereies  between  two  or  more  States;  —  between  a  State  and  Citizens     \     XX 
of  another  State;  —  between  Citizens  of  different  States,  —  between  i  r  T  '^ 

Citizens  of  the  same  Sute  daimii^  Lands  under  Grants  of  different    /        \\J  V  -■  ' 
States,  and  between  a  State,  ot  the  Citizens  thereof,  and  foreign  States,  ■'        -^ 
Citizens  (»-  Subjects. 

Haybum's  Caae  (note},  a  DaU.  410;  Chiihohn,  ex.,  p.  Georgia,  a 
DaU.  419;  GUn  et  al.  «.  Sloop  Bctoey,  3  DalL  6;  United  States  «.  La 
Vengeance,  3  E>all.  397 ;  HoUingnrorth  et  aL  tr.  Virginia,  3  DaU.  378 ; 
Moainian,  ex.,  V.  Higsioson,  4  DaU.  la;  Maibucy  c.  Madiaon,  i  Cr. 
137;  Kepbum  et  al. «.  Elliey,  3  Cr.  444;  United  States  v.  More,  3  Cr. 
159;  Strawbridge  et  al.  v.  Curtiaa  et  al.,  3  Cr.  367;  Ex  parte  Bollman 
and  Swartwout,  4  Cr.  75;  Rose  *.  Htmely,  4  Cr.341;  Cbappeddaine  et 
■La.  Dechenauz, 4  Cr. 305;  Hope  Insurance  Company c.  BoardmaDet 
al.,  s  Cr.  57;  Bk.  of  United  States  p,  Deveaux  et  al.,  5  Cr.  61 ;  Hodgson 
ct  al.  V.  Bowerbank  et  al.,  5  Cr.  303;  Owiogs  p.  Norwood's  Lessee,  5 
Cr.  344;  Durouneau  p.  The  United  States,  6  Cr.  307;  United  States 
V.  Hudson  and  Goodwin,  7  Cr.  33;  Martin  s.  Hunter,  i  Wh.  304;  Col- 
son  et  aL  p.  Leiris,  3  Wh.  377;  United  States  p.  Bevans,  3  Wh.  336; 
Cohens  p.  Virginia,  6  Wh.  364;  Ex  parte  Kearney,  7  Wh.  38;  Matthews 
*.  Zane,  7  Wh.  164;  Osbom  v.  United  States  Bank,  9  Wh.  73S;  United 
States  p.  Ort^na,  1 1  Wh.  467;  American  Insurance  Company  p.  Canter 
(356  bales  cotton),  I  Pet.  511;  jBckaon  v.  Twentyman,  3  Pet.  136; 
Cherokee  Nation  r.  State  of  Georgia,  5  Pet.  i ;  State  of  New  Jersey 
V.  Sute  of  New  York,  5  Pet.  383;  Davis  p.  Packard  et  aL,  6  I^t.  41; 
United  States  v.  Arredondo  et  al.,  6  Pet.  691 ;  Davis  p.  Packard  et  aL,  7 
Pet.376;Breedloveet  al.  r.  Nicdet  et  al.,  7Pet.  4i3;Brownv.Keene, 
8  Pet.  113;  Davis  r.  Packard  et  al.,  S  Pet  313;  City  of  New  Orleans 
p.  De  Annas  et  al.,  9  Pet.  334;  The  State  of  Rhode  Island  r.  The 
Commonwealth  of  Massachusetts,  13  Pet.  657;  The  Bank  of  Augusta 
T.  Earle,  13  Pet.  519;  The  Commercial  and  Railroad  Bank  of  Vicka- 
burg  V.  Slocomb  et  al.,  14  Pet.  60;  Suydam  et  al. «.  Broadnax,  14  Pet. 
67;  Prigg  r.  The  Commonwealth  of  Pennsylvania,  16  Pet,  530;  Louia- 
ville,  Cincinnati  and  Charleston  Railway  Company  p.  Letson,  3  How. 
497:Caryetala  V.Curtis,  3  How.  336;  Waring  p.  Clarke,  s  How.  441; 
Luther  e.  Borden,  7  How.  i;  Sheldon  et  aL  p.  ^,  8  How.  441:  The 
Propeller  Genesee  Chief  v.  Fiuhugh  et  al.,  13  How.  443;  Fretz  et  al. 
s.  Bull  et  al.,  i3  How.  466;  Neves  et  al.  p.  Scott  et  al.,  13  How.  368; 
State  of  Pennsylvania  p.  The  Wheeling,  etc.,  Bridge  Company  et  al., 
13  How.  SI8;  Marshall  p.  The  Baltimore  and  Ohio  R.  R.  Co.,  r6  How. 
314;  The  United  States  p.  Guthrie,  17  How.  384;  Smith  p.  State  of  Mary- 
land, 18  How.  71;  Joneaet  al.  v.  League,  18  How.  76;  Murray's  Lessee 
et  aL  p.  Hoboken  Land  and  Improvement  Company,  18  How.  373; 
Hyde  et  al.  p.  Stone,  30  How.  170;  Irvine  v.  Marshall  et  al.,  so  How. 
5^;  Fenn  0.  Holmes,  31  How.  481;  Morewood  et  al.  v.  Enequht,  33 
How.  491;  Commonwealth  of  Kentucky  v.  Dennison,  governor,  34 
How.  66;  Ohio  and  Mississippi  liailroad  Company  v.  Wheeler,  I  Black, 
a86;  The  Steamer  Saint  Lawrence,  i  Black,  533;  The  Propeller  Com- 
merce, I  Black,  574;  Ex  parte  Vatlandigham,  I  Wall.  343;  Ex  parte 
IMilligan,  4  Wall,  i;  The  Moses  Taylor,  4  WaU.  411;  State  of  Missis- 
■ipin  P.  Johnson,  President,  4  Wall.  475;  The  Hine  v.  Trevor,  4  Wall. 
S59;  City  of  Philadelphia  v.  The  Collector,  5  Wall.  790;  State  of  Geor- 
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Appbndk  e>>  ■-  Stanton,  6  WaU.  50;  Payne  v.  Hook,  7  Wall.  435;  The  Alkta,  7 

XX  Wall.  571;  Ex  parte  YeiKer,  8  Wall.  85;  Iiuumice  Company  ■.  Dm- 

ham,  II  Walt.  I ;  Virgiiiia  V.  West  Virginia,  11  WaU.  39:C(MlCompaii7 
V.  BUtchfotd,  II  Wall.  173;  Railway  Company  t.  Whitton'a  Adm, 
13  Wall.  370;  Tarble'B  Case,  13  Wall.  397;  Biyew  et  aL  s.  Tbe 
United  States,  13  WaU.  581 ;  Oavia  v.  Gray,  16  Wall.  303;  Case  of  ttic 
Sewing  Machine  Compajiies,  iS  Wall.  353;  Insunince  Company  ■. 
MwK,  30  Wall.  44S;  Vannevar  r.  Bryaot,  si  WaU.  41;  Tbe  Lotti- 
vanna,  91  Wall.  558;  Gainea  v.  Fuentea  et  al.,  93  U.  S.  lO;  Htdkr*. 
Dows,  94  U.  S.  444;  Doyle  >.  Continental  Inaurance  Company.  94  U.  S. 
535;  Tennessee  r.  Davia,  100  U.  S.  357;  Baldwin  «.  Franks,  ixo  U.  S. 
678;  BaiTonv.  Bumaide,  I3i  U.  S.  1S6;  St.  Louis,  Iron  Mountain  and 
Southern  Railway  v.  Vickera,  133  U.  S.  360;  Chinese  Ex.  Case,  tjo 
U.  S.  581 1  Brooks  r.  MiMouri,  134  U.  5.  394;  New  Orlcaoa  Water 
Works  V.  Louivana  Sugar  Refining  Co.,  135  U.  S.  iS;  Spcsaxr  *.  Mer- 
chant, I3S  U.  S.  349;  Dale  Tile  Mfg.  Co.  v,  Hyatt,  133  U.  S.  46;  Pdii 
p.  Schomweber,  135  U.  5.  54;  Hannibal  and  St.  Joae^  R.  R.  s.  Mis- 
souri River  Packet  Co.,  135  U.  S.  360;  Knager  p.  Shelby  R.  R.  Co.,  135 
U. S.  39;  Craig  tr.  Leitenadorfer,  137  U.  S.,  764;  Jones*.  Ciaig,  137  U. S. 
313;  WiKonain  v.  Pelican  Ina.  Co.,  i37  U.  S.  365;  United  States  e. 
Beebe,  137  U.  S.  338;  Chinese  Ex.  Case,  130  U.  S.  581 ;  UiKxia  County 
>.  Luning,  133  U.  S.  539:  CbristiBB  v.  Atlantic  &  N.  C.  R.  Rd.  Co..  133 
U.  S.  333;Hauav.  Louiaiana,  134  U.  S.  i;  Louisiana  ex  reL  The  N.  Y. 
Guaranty  &  Indemnity  Co.  v.  Steele,  134  U.  S.  360;  Joaes  *.  United 
States,  137  U.  S.  303;  Manchester  b.  Mass.,  139  U.  5.  340;  In  re  Ross, 
140  U.S.  453;  InicGamett,  141  U.  S.  i;  United  States  •.  Texas,  143 
U.  S.  &3i;  Cooke  e.  Avery,  147  U.  S.  375;  S.  Fac  Co.*.  Denton.  146 
U.  S.  303;  Lawton  s.  Steele,  153  U.  S.  1331  Intentate  Com.  ConMa.  *. 
Brimaon,  IS4  U.  S.  447;  Chappell  v.  United  States,  i6a  U.  S.  499;  St. 
Louis,  etc.,  Ry.  Co.  v.  James,  161  U.  S.  545;  Hanford  v.  Daviea,  163 
U.  S.  373;  Fallbrtxik  Irrigation  District  V.Bradley,  164  U.S.  112:  In  le 
Lennon,  166  U.  S.  548;  Meyer  v.  Richmond,  173  U.  S.  Sa;  Henderson 
Bridge  Co.  n.  Hendenon  City,  173  U.  S.  592;  La  Aba  SOver  Uinii^ 
Co.  f.  United  States,  175  U.  S.  433;  Louisiana  *.  Texas,  176  U.  S.  i; 
Western  Union  Telegraph  Co.  v.  Ann  Arbor  R.  R-  Co.,  178  U.  S.  339; 
Smith  P.  Reeves,  178  U.  S.  436;  Motes  •.  United  Sutea,  17S  U.  S.  458: 
Wiley  p.  Sinkler,  179  U.  S.  58;  Missouri  p.  Illinois,  iSo  U.  S.  308;  Eastern 
Bklg.  Association  v.  Welling,  161  U.  S.  47;  Dooley  s.  United  States, 
l83U.S.333;Tullockp.  Mulvane,  184U.  S.497;PactanB.  Biady,  184 
U.  S.  608;  Kansas  p.  Cokcado,  185  U.  5.  14;  SwaSont  *.  TenqiletcM, 
185  U.  S.  487;  Mobile  Transportation  Co.  k  Mobile,  187  U.  S  479; 
Andrews  ».  Andrews,  188  U.  S.  14;  Hooker  p.  Los  Aagdes,  188  U.  S. 
314;  Cummings  p.  Chicago,  188  U.  S.  410;  Sdiader  *.  Werfiag.  1S8 
U.  S.  516:  The  Roanoke,  189  U.  S.  185;  Detroit,  A&,  Ry.  *.  OdMrii. 
189  U.  S.  383;  Patterson  p.  Bark  Eudora,  190  U.  S.  169;  Howard  *. 
Flemii^E,  191  U.S.  ia6iAri)uckle p.  Blackburn,  191  U.  5^403;  Deposit 
Bank  p.  Frankfort,  191  U.  S.  499;  Spencer  e.  Duplan  Silk  Co.,  191  U.  S. 
336;  Wabash  R.  R.  Co.  *.  Pevce,  193  U.  S.  179;  Rogers  t.  Alabama, 
193  U.  5. 336;  South  DakoU  «.  North  Carolina,  193  U.  S.  386;  Banken* 
Casualty  Co.  p.  Minn.  St.  P.,  &c  Ry.,  193  U.  S.  371;  Spteckels  Sugar 
Refining  Co.  p.  McClain,  193  U.  S.  397;  Minnesota  v.  Nortfaem  Se- 
curities Co.,  194  U.  S.  48;  Hooker  p.  Burr,  194  U.  S.  415;  Cfevdand 
K  Clevdand  Cky  Ry.  Co.,  194  U.  S.  517;  TractkMi  Company  •;  Hini^ 
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Co.,  196  U.  S.  939;  DawaoD  v.  ColumUa  Tniit  Co.,  197  U.  S.  178;     Appbhdiz 
Jfacobsos  p.  Massachtuetts,  197  U.  S.  ti;  Leonard  t.  Vickaburg,  &c,  XX 

R.  R.  Co.,  198  U.  S.  416;  Farrell «.  O'Brien,  199  U.  S.  89;  South  Can>- 
linav.  United  States,  199  U.S.  437;  Carferr.  Caldwell,  300  U.S.  393; 
Security  Mutual  Life  Ins.  Co.  r.  Preiritt,  303  U.  S.  346;  Kaoaaa  v. 
United  States,  304  U.  S.  331;  The  Winnebago,  205  U.  S.  354;  Lee  v. 
Hew  Jeraey,  307  U.  S.  67 ;  St.  Louis  &  Iran  Mountain  Railway  •.  Taylor, 
310  U.  S.  981.  , 

In  all  Cases  affecting  Ambassadora,  other  public  MinisterB  and  Con-  ^ « ; 

suls,  and  thoee  in  which  a  State  shall  be  a  Party,  the  supreme  Court  shall  J 

have  origina]  Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  \ 
supreme  Court  shall  have  appellate  Juriadiction,  both  as  to  Law  and  :' 
Fact,  with  such  Exceptions,  and  under  such  Regulations  as  the  Con-  '' 
greas  shall  make. 

Chiriiobn,  ex.,  v.  Georgia,  3  Dall.  419;  Wtscart  et  al.  *.  Dauchy,  3 
Dall.  33i;Mart>ury«.  Madison,  1  Cr.  137;  DurouNWuetal.  a.  United 
States,  6  Cr.  307;  Martin  r  Hunter's  Lessee,  I  Wh.  304;  Cohens  v. 
Virginia,  6  Wh.  334;  Ex  parte  Kearney,  7  Wh.  38;  Wayman  v.  South> 
Old,  10  Wh.  I;  Bank  of  the  United  States  v.  Halstead,  10  Wh.  31; 
United  States  t.  Ortegia,  1 1  Wh.  467 ;  The  Cherokee  Nation  v.  the  State 
of  Geor^,  5  Pet.  i;  Ex  parte  Crane  et  als.,  5  Pet.  189;  The  State  of 
New  Jersey  r.  The  State  of  New  York,  5  Pet.  283;  Ex  parte  Sibbald  p. 
United  States,  I3  Pet.  488;  The  State  d  Rhode  Island  v.  The  State  tjl 
Hastachusetts,  13  Pet.  657;  State  of  Pennsylvania  >.  the  Wheeling, 
ftc.,  Bridge  Company,  13  How.  518;  In  R  Kaine,  14  How.  103;  AUeman 
s.  Booth  and  United  States  v.  Booth,  31  How.  506;  Freeborn  v.  Smith, 
3  Wall.  160;  Ex  parte  McCardle,  6  Wall.  318;  Ex  parte  McCaidle,  7 
Wall.  506;  Ex  parte  Yerger,  8  Wall.  85;  The  Lucy,  8  Wall.  307;  The 
Justices  V.  Murray,  9  Wall.  374;  Pennsylvania  >.  Quicksilver  Com- 
pany, 10  Wall.  553;  Murdock  r.  City  of  Memphis,  30  Wall.  390; 
The  Francis  Wright.  105  U.  S.  381J  Bflra  v.  Preston,  III  U.  S.  353! 
Ames  V.  Kansas,  iii  U.  S.  449;  Qough  v.  Curtis,  134  U.  S.  3G1;  In  re 
Neagle,  135  U.  S.  i;  Cmigv.  Ldtensdorfer,  137  U.S.  764;  Wisconsin 
».  Pelican  Ins.  Co.,  127  U.  S.  365;  United  States  •.  Texas,  143  U.  S. 
ti3l;  Mobile  &  Ohio  R.  Rd.  s.  Tenn.,  153  U.  S.  486;  Woodruff  t.  Miss., 
ifia  U.  S.  391;  McCullou^s.  Va.,  173  U.  S.  103;  Louisiana  p.  Texas, 
176  U.  S.  1 !  wakes  County  ».  Coler,  180  U.  S.  506;  W.  W.  CargiU  Co. 
V.  Minnesota,  180  U.  S.  453;  Mallettv.  North  Carolina,  181  U.  S.  569; 
United  States  p.  Bitty,  ao8  U.  S.  393. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by 
Jury;  and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes 
shall  have  been  committed;  but  when  not  committed  within  any  State, 
the  Trial  shall  be  at  such  Place  or  Places  as  the  Congress  may  by  Law 
have  directed. 

Ex  parte  Milligan,  4  Wall,  a;  Barton  p.  Barbour,  104 U.S.  136;  Ex 

parte  Wall.,  107  U.  S.  365;  Callan  s.  Wilson,  137  U.  S.  540;  NaahviUe, 

Chattanooga,  etc..  Railway  p.  Alabama,  138  U.  S.  96;  Eilenbecker  p. 

Plymouth  County,  134  U.  S.  31 ;  Cook  v.  United  States,  138  U.  S.  197; 

In  re  Ross,  140  U.  S.  453;  Fong  YueTing  •.,United  States,  149  U.  S. 

698;  In  re  Debs,  petitioner,  158  U.  S.  564;  Thompson  t.  Ut^  170 
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Appendix  U-  5.  343;  Schick  ».  Uohed  States,  195  U.  S.  «5;  Dorr  9.  United  Statca, 

XX  195  U.  S.  138;  Matter  of  Strauss,  197  U.  S.  334;  Marvin  «.  Trout,  199 

U.  S.  313;  Martin  •.  Texas,  2cx>  U.  S.  316;  TinJOey  v.  Treat,  303  U.  S. 
ao;  Armour  Packing  Co.  t.  United  States,  309  U.  S.  56. 

Sbction  3.  Treason  gainst  the  United  States,  Bhall  ouuist  only  In 
levying  War  against  tliem,  or  in  adhering  to  their  Enemies,  giving  them 
Aid  and  Comfort.  No  Pnaon  shall  be  convicted  of  Treason  unten  on 
the  Testimony  of  two  Witnesses  to  the  same  overt  Act,  <»'  on  Confcs- 
rioninopen  Court 

United  States  v.  The  Insurgents,  a  Dall.  333;  United  States  «. 
MitcheU,  3  Dall.  348;  Ex  parte  BoOman  and  Swartwoot,  4  Cr.  75: 
United  States  v.  Aaivn  Burr,  4  Cr.  470. 

The  Congress  shall  have  power  to  dedare  the  Punishment  of  Tnaaoa, 
but  no  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  For- 
fature  except  during  the  Life  of  the  Person  attainted. 

B^elow  «.  Forest,  9  Wall.  339;  Day  9.  Micou,  18  WalL  156;  Et 
parte  Lange,iS  Wan.  163;  Wallachetal.  s.  Van  Riswick,93U.  S.  303. 

ASTICLE  IV 

SscnoK  I.  Full  Faid)  and  Credit  shall  be  given  in  each  State  b>  the 
public  Acts,  Records,  and  judicial  Proceedings  of  every  other  State. 
And  the  Congress  may  by  general  Laws  prescribe  the  Manner  in  iriiidi 
such  Acts,  Records  anA  Proceedings  shall  be  proved,  and  the  Effect 
thereof. 

Mills  V.  Duryee,  7  Cr.  481;  Hampton  v.  McConnel,  3  Wh.  334; 
Mayhew  n.  Thatcher,  6  Wh.  139;  Daihy's  LesKe  v.  Mayer,  10  WIi. 
46s;  The  United  States  B.  Amedy,  11  Wh.  392;  CaldweUet  al.  •.  C«^ 
rington's  Heuv,  9  Pet.  B6;  M'Elmoyle  v.  Cohen,  13  Pet.  313;  The  Bank 
of  Augusta  r.  Earle,  13  Pet.  519;  Bank  of  the  State  of  Alabama  K 
Dalton,  9  How.  533;  D'Arcy  n.  Ketchum,  ii  How.  165;  Christmas  f. 
Russell,  5  Wall.  290;  Green  o.  Van  Buskirk,  7  WalL  139;  Paul  ».  Vii^ 
ginia,  8  Wall.  168;  Board  of  Public  Works  v.  Columbia  CoOege,  17 
Wall.  S3t;  Thompson  v.  Whitman,  18  Wall.  457;  Bonaparte  r.  Tax 
Court,  104  U.  S.  593;  Robertson  r.  Ptckrell,  109  U.  S.  608:  Brown  ct 
al.  V.  Houston,  Collector,  et  al.,  114  U.  S.  623;  Hanley  «.  Dana^ine, 
116  U.S.  I ;  Renaud  r.  Abbott,  116  U.S.  277;  Chk.  and  Alton  R.  R.  n. 
Wiggins  Ferry  Co.,  iigU.  S.  615;  Cole  v.  Cunningham,  133  U.  S.  107; 
Blount  p.  Walker,  134  U.  S.  607;  Texasft  Pacific  Ry.  Co.  «.  Southern 
Pacific  Co.,  137  U.  S.  48;  Simmons  p.  Saul,  138  U.  S.  439;  Reynolds*. 
Stockton,  140  U.  S.  254;  Carpenter  e.  Strange,  141  U.  S.  87;  Qenn  a. 
Garth,  147  U.  S.  360 1  Huntington  0.  Attrill,  146  U.  S.  657;  Laing  *.  Rig- 
ney,  160  U.  S.  531;  Chicago,  8a.,  Ry.  Co.  «.  Sturm,  174  U.  S.  710; 
Thormann  v.  Frame,  176  U.  S.  350;  Hancock  Ntl.  Bank  p.  Famum,  174 
U.  S.  640;  Clarke  >.  Clarke,  178  U.  S.  186;  Wilkes  County  p.  Oder,  180 
U.  S.  S06;  W.  W.  Cargill  Co.  t.  Minnesota,  180  U.  S.  453;  Johnson 
«.  New  York  Life  Ins.  Co.,  187  U.  S.  491;  Andrews  t.  Andrews,  188 
U.  S.  14;  Btackstone  v.  Miller,  188  U.  S.  189;  Finney  «.  Guy,  189  U.  S. 
3351  Ai^lo-American  Provision  Co.  p.  Davis  ProviMOO  Co.,  191  U.  S. 
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373;  Wabaah  R.  R.  Co.  v.  Fluui^ii,  193  U.  S.  29;  Gennui  Sann^     Appbhioz 
Society  V.  Donnitser,  193  U.S.  las;  Weddiagv.  M«yler,  19a  U.S. 573;  XX 

National  Mutual  Bldg.  &.  Loan  Am.  «.  Brahau,  193  U.  S.  635;  Minne* 
totar.Nortbeni  Securities  Co.,  194  U.  S.  48;  National  Exchange  Bank 
r.  Wiley,  193  U.  S.  357;  Jaster  v.  Cutrie,  198  U.  S.  144:  Harding  v. 
Hardily,  198  U.  S.  3^7;  Harrii  9.  Balk,  198  U.  S.  315;  Louisville  & 
Nashville  R.  R.  *.  Deer,  300  U.  S.  176;  Haddock  p.  Haddock.  30i 
U.  S.  563;  Northern  Assurance  Co.  s.  Grand  Vkw  Building  Anoda- 
tka,  303  U.  S.  106;  Wetmore  e.  Kamck,  305  U.  S.  141;  OM  Wayne 
Life  Association  s.  McDoaough,  304  U.  S.  8;  TUt  v.  Kelsey,  307  U.  S. 
43;  Biom  c.  Fletcher's  Estate,  3io  U.  S,  S3;  Fauntleioy  v.  Lun,  3io 
U.  S.  230. 
Sbction  2.  The  Citizens  of  each  State  dial]  be  entitled  to  all  PtM- 
legCB  and  Immunities  of  Citizens  in  the  several  States. 

Bank  of  United  States  r.  Deveaux,  S  Cr.  61 ;  Gassies  s.  BaUou,  6  Pet, 
761;  The  State  of  Rhode  Island  v.  The  CoromoDwealth  of  Massachu- 
setts, 13  Pet.  657;  The  Bank  of  Augurta  v.  Evle,  13  Pet.  519;  Moore 
».  The  People  of  the  State  of  Illinois,  14  How.  13;  Conner  et  al.  v. 
Eliot  eC  al.,  18  How.  591 ;  Dred  Scott  v.  Sandford,  19  How.  393 ;  Crandall 
*.  State  of  Nevada, 6  Wall.  35:  Woodruff  V.  Parham,  8  WaU.  133;  Paul 
*.  Virginia,  8  Wall.  168;  Downham  s.  Alexandria  Council,  IQ  Wall. 
173;  Liverpool  Insurance  Company  g.  Massachusetts,  10  Wall.  566; 
Ward  V.  Maryland,  13  Wall.  418;  Slaughterhouse  Cases,  16  Wall.  36; 
Bradwell  p.  The  State,  16  Wall.  130;  Chemung  Bank  v.  Lowery,  93 
U.  S.  73;  McCready  s.  Viiginia,  94  U.  S.  391;  Brown  p.  Houston,  II4 
U.  S.  633;  Pembina  Mining  Co.  p.  Penua.,  135  U.  S.  181;  Kimmish  s. 
Ball,  139  U.S.  317;  Cole  p.  Cunningham,  133  U.S.  107;  Leisy  p.  Hardin, 
135  U.S.  ioo;Minneaotap.  Barber,  136  U.S.  313;  McKane  p.  Durston, 
153  U.  5. 684;  Pittsburgh  &  So.  Coal  Co.  p.  Bates,  156  U.  S.  577:  Blake 
*.  McOung,  172  U.  S.  339;  Blake  «.  McClung,  176  U,  S.  59;  Sully  v. 
Am.  NtL  Bank,  178  U.  S.  3S9;  Reymann  Brewing  Co.  p.  Bnster,  179 
U.  S.  445;  Wlliams  1.  Fears,  179  U.  S.  370;  Travellers  Insurance  Co.  e. 
Connecticut,  iSg  U.  S.  364;  Cbadwick  v.  Kelley,  187  U.  S.  540;  .E>ia- 
mond  Glue  Co.  p.  U.  S.  Glue  Co.,  187  U.  5.  61 1 ;  Blackstone  p.  Miller,i88 
U.  S.  169;  Anglo-American  Provision  Co.  0.  Davis  Proviakin  Co.,  191 
U.  S.  373;  Chambera  r.  Baltimore  and  Ohio  Railroad  Co.,  307  U.  S. 
143;  Hudson  Water  Ca  p.  McCarter,  209  U.  S.  349. 
A  Peraon  chained  in  any  State  with  Treason,  Felony,  or  other  Crime, 
who  ahall  flee  from  Justice,  and  be  found  in  another  State,  shall  on 
demand  of  the  executive  Authority  of  the  State  from  which  he  fled,  be 
delivered  up,  to  be  removed  to  the  State  having  Jurisdiction  of  the 
Crime. 

Holmes  «.  Jennison  et  al.,  14  Pet  540;  Commonwealth  of  Kentucky 
*.  Dennison,  governor,  24  How.  66;  Taylor  p.  Taintor,  16  Wall.  366; 
Carroll  County  v.  Smith,  ill  U.  S.  556;  Ez  parte  Ri^gel,  T14  U.  S. 
642;  Mahon  ».  Justice,  137  U.  S.  700;  Lascelles  p.  Georgia.  148  U.  S. 
537;  Pearce  p.  Texas,  153  U.  S.  311;  Utter  p.  Franklin,  173  U.  S.  416; 
Munsey  p.  Cloi^h,  196  U.  S.  364;  Appleyard  p.  Massachusetts,  303 
U.  5.  333;  Pettibone  «.  Nichols,  303  U.  S.  193;  McNichols  v.  Pease, 
307  U.  S.  100;  Basung  s.  Cady,  308  U.  S.  386;  Piercer.  Creecy,  310  U.  S. 
387. 
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Amma        No  PerscHi  held  to  Service  or  Labour  in  one  State,  under  the  Laws 

XX  thereof,  escaping  into  another,  Bhall,  in  Consequence  of  any  Law  ot 

Regulation  dierein,  be  discharged  from  euch  Service  or  Labour,  but 

shall  be  delivered  up  on  Claim  of  the  Party  to  whom  euch  Service  or 

Labour  may  be  due. 

PcigK  ■.  The  Commonweahh  <A  Pemuytvania,  i6  Pet.  539;  Jute* 
>.  Van  Zandt,  5  How.  315;  Straderet  al.  t>.  Graham,  10  Hov.  83;  Moon 
t.  The  People  of  the  State  of  lUinoia,  14  How.  13;  Died  Scott  ■.  Sand- 
ford,  19  How.  393;  Ableman  «.  Booth  and  United  States  s.  Booth,  ai 
How.  506;  Callan  *.  Wilson,  137  U.  S.  540;  Nashville,  CbattanooEi. 
etc,  Rwy.  v.  Alabama,  138  U.  S.  96. 

Section  3.  New  States  may  be  admitted  by  the  Congress  into  tUi 
Union;  but  no  new  State  shall  be  fonned  or  erected  within  the  Jurii- 
diction  of  any  other  State;  nor  any  State  be  formed  by  tie  Junction  of 
two  or  more  States,  or  parts  of  States,  without  the  Consent  of  the  Le^ 
laturea  of  the  States  concerned  as  well  as  of  the  Congress. 

American  loeurance  Company  et  al.  t.  Canter  (336  bales  cotton). 
I  Pet.  511;  Pollard'a  LcfloeeD.  Hagan,  3  How.  312;  Croat  et  al.  •-  Har- 
rison, 16  How.  164;  Benson  p.  United  States,  146  U.  S.  335;  Ward  t. 
Race  Horse,  163  U.  S.  504;  Bolln  v.  Nebraska,  176  U.  S.  83;  Loutnaoa 
«.  Misnssippi,  aoa  U.  S.  i. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful 
Rules  and  R^julations  respecting  the  Territory  or  other  Property  be- 
loi^ng  to  the  United  States;  and  nothing  tn  this  Constitution  shall  be 
80  construed  as  to  Prejudice  any  Claims  of  the  United  States,  or  (rf  any 
particular  State. 

McCuUoch  «.  State  of  Maryland,  4  Wh.  316;  American  Insuiance 
Company  t.  Canter,  I  Pet.  5";  United  State*  *.  Giatiot  et  al.,  14 
Pet.  536;  United  States  r.  Rogers,  4  How.  567;  Crosi  et  al.  v.  Hanison, 
16  How.  164;  Madoy  et  al.  v.  Coxe,  18  How.  100;  Gibson  v.  Choutcao, 
13  Wall.  93;  Clinton  v.  Englebert,  13  Wall  434;  Beall  *.  New  Mexico^ 
16  Wall.  535;  Davis V.  Beason,  133  U.  S.  333;  Wiaconun  Central R.  Hi. 
Co.  0.  Price  County,  133  U.  S.  496;  Cope  e.  Cope,  137  U.  S.  683j  Moi^ 
mon  Church  v.  United  States,  136  U.  S.  I ;  Jones  *.  United  States,  137 
U.  S.  3oa;  St.  Paul,  Minneapolis,  etc.,  Railway  Co.  9.  Phelps,  137  U.  S. 
538;Taltonp.  Mayes,  163U.S.  376;  American  Publishing  Co.  v.Fldwr, 
166  U.  S.  464;  Camfield  v.  United  States,  167  U.  S.  518;  ThompKMS. 
Utah,  170  U.  5.  343:  Green  Bay  ft  MiasissipiM  Canal  Co.  m.  Pattca 
Paper  Co.,  173  U.  S.  179;  Neely  v.  Henkd  (No.  i),  180  U.  S.  109;  De 
Lima  ».  Bidwell,  iSs  U.  S.  i ;  Dooley  v.  Umted  States,  i83  U.  S.  333; 
Downes  e.  Bidwell,  183  U.  S.  344;  Fourteen  Diamond  Rings*.  United 
States,  183  U.  S.  17&;  Hawaii  «.  Mankichi,  190  U.  S.  197;  Binos  t. 
United  States,  194  U.  5.  486;  Dorr  p.  United  States,  195  U.  S.  13S: 
Rassmussen  s.  United  States,  197  U.  S.  516;  United  States  «.  Hcias- 
aen,  306  U.  S.  370;  Grafton  v.  United  States,  306  U.  S.  333;  Ponces. 
Roman  Catholic  Church,  310  U.  S.  396. 

Action  4.  The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  Republican  Form  of  Government,  and  shall  protect  esdi  til 
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them  against  invamon;  aiul  on  V^)pticatioa  (rf  the  Legislature,  or  of  the     Afpshdix 
Executive  (when  the  Legislature  auuiot  be  convened)  against  domestic         XX 
Videoce. 

Lntber  v.  Borden,  7  How.  I ;  Texas  s .  White,  7  Wall.  700;  In  n 

Duncan,  139  U.  S.  449;  Taylor  et  aJ.  >.  Beckham  (No.  1).  178  U.  S.  548; 

South  Carolina  s.  United  States,  199  U.  5. 437. 

ASTICLE  V 

The  Congreaa,  whenever  two  thirds  of  both  Houses  shall  deem  It 
necessary,  shall  propose  Amendments  to  this  Constitution,  or,  on  the 
AppUcatton  of  the  Legislatures  of  two  thirds  of  the  several  States,  shall 
cfdl  a  Convention  for  proponng  Amendments,  which,  in  either  Case, 
shall  be  valid  to  all  Intents  and  Purposes,  as  part  of  this  Constitution, 
when  ratified  by  the  Legislatures  of  three  fourths  of  the  several  States, 
or  by  Conventions  in  three  fourths  thereof,  as  the  one  or  the  other  Mode 
of  Ratification  may  be  proposed  by  the  Congress;  Provided  that  no 
Amendment  which  may  be  made  prior  to  the  Year  One  Thousand  e^t 
hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that  no  State, 
without  its  Consent,  shall  be  deprived  of  it's  equal  Suffrage  in  the  Senate. 
Hollingsworth  et  aL  v.  Virginia,  3  DalL  378. 

AKTICLB  VI 

All  Debts  contracted  and  Engagements  entered  into,  before  the 
Adoption  of  this  Constitution,  shall  be  as  valid  against  the  United 
States  under  this  Constitution,  as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be 
made  in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be 
made,  under  the  Authority  of  the  United  States,  shall  be  the  supreme 
Law  of  tlie  Land;  and  the  Judges  in  every  State  shall  be  bound  thereby, 
any  Thing  in  the  Constitution  or  Laws  of  any  State  to  the  Contrary 
notwithstanding. 

Haybum's  Case,  a  Dall.  409;  Ware  *.  Hylton,  3  Dall.  199;  Calder 
and  Wife  *.  Bull  and  Wife,  3  Dall.  3&6;  Marbury  «.  Madiwm,  i  Cr. 
137;  Giirac  D.  Chirac,  3  Wh.  359;  McCulloch  v.  The  State  of  Maryland, 
4  Wh.  316;  Society  «.  New  Haven,  8  Wh.  464;  Gibbona  e.  C^en,  9  Wh. 
I ;  Foster  and  Elam  v.  Ndlson,  3  Pet.  353;  Buckner  v.  Finley,  3  Pet.  5S6; 
Worcester  p.  State  of  Geor^,  6  Pet.  515;  Kcnnett  et  a1.  s.  Chambers, 
14  How.  38;  Etedge  B.  WooUey,  18  How.  331 ;  State  of  New  York  s. 
Dibble,  31  How.  366;  Ableman  *.  Booth  and  United  Sutes  v.  Booth, 
31  How.  506;  Sinnot  *.  Davenport,  32  How.  337;  Foster  e.  Davei^x>rt, 
33  How.  344;  Haver  v.  Vaker,  9  Wall.  33;  Whitney  •.  Robertson,  134 
U.  S.  190;  In  re  Neagle,  135  U.  S.  i ;  Homer  v.  United  States,  143  U.  S. 
370;  Fong  Ync  Ting  «.  United  States,  149  U.  S.  69S;  Cherokee  NatitM 
s.  Kansas  Ry.  Co.,  13s  U.  S.  641 ;  Cook  Co. «.  Calumet  &  Chicago  Canal 
Co.,  138  U.  S.  635;  Gulf,  Colorado  &  Santa  F«  Rwy.  Co.  v.  HeBey,  158 
U.  S.  98;  Inre  Quarles  and  Butler,  158  U.  S.S33;  Ward  v.  Race  Horse, 
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Appsmdix  i^  U'  S.  504;  McClellan  b.  Chipman,  164  U.  S.  347;  ^nyth  •■  Amea, 

XX  169  U.  S.  466;  MiaMMiri,  K^tma  &  Teias  RaUway  Co.  v.  Haber,  169 

U.  S.  613;  Ohio  9.  Thomas,  173  U.  S.  376;  Lone  Wolf  *.  HitdKod^ 
187  U.  S.  553;  South  Carolina  v.  United  States,  199  U.  S.  437. 

The  SenatOTs  snd  Representatives  before  mentioned,  and  the  Mem- 
bers of  the  several  State  Legislatures,  and  all  executive  and  judicial 
Officers,  both  of  the  United  States  and  of  the  several  States,  shall  be 
bound  by  Oath  or  Affinnadon,  to  support  this  ConstitutiDn;  but  no 
religious  Teat  shall  ever  be  required  as  a  Qualification  to  any  Office  or 
public  Trust  under  the  United  States. 

Ex  parte  Garland,  4  Wall.  333;  Davis  v.  Beasra.  133  U.  S.  333; 
Mormon  Church  e.  United  States,  136  U.  S.  1. 

ARTICLB  VU 

The  Ratification  of  the  Conventions  of  nine  States  shall  be  sufficient 
for  the  Establishment  of  this  ConstitutiDn  between  the  States  so  rati- 
fying the  Same. 

Done  in  Convention  by  the  Unanimous  Consent  of  the  States  present 
the  Seventeenth  Day  of  September  in  the  Year  of  our  Lmi!  one 
thousand  seven  hundred  and  Eighty  seven  and  of  the  Independence 
of  the  United  States  of  America  the  Twelfth.  In  Witness  vbatai 
We  have  hereunto  subscribed  our  Names, 

GO  WASHINGTON 
Presidt.  and  deputy  from  Virpma. 


J<SN  Labgdoh 
Nathanibl  Gokham 
Wh.  Saul.  JcmNSON 
Albzandbs  Hauiltoh 


WiL:  LiVINGSTDK 

David  Bkbarlev 


B.  Fkankuit 

ROBT.  MORKIS 

Tho3.  FrrzsDfONS 
Jambs  Wilson 


Kew  Hampshire 
l£asituJuuetlt 
Connecticut 
New  York 
NoDJtrtty 

Pentu^mnia 


Nicholas  Giuiaii 

RUFUS  KiKG 
ROGBS  ShBUUM 


Wh.  PaTBB9(H( 

Jona:  Datton 


Thouas  MiFniN 
Geo.  Clthek 
Jaxbd  Ingebsou. 
Gouv.  Mobbis 
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Gbo.  Rbad 

JOBN  DlCEINSOir 

Jaco:  Broom 

Jambs  McHekst 
Danl.  Casaou. 


Wm,  Blount 
HU.  WlLLUHSOH 


J.  Rtttlbdgb 
Chakles  Pincensy 


WaxiAK  Few 
Attest: 


GoMNiHG  Bedford,  jun 
RicHAis  Bassbtt 

Dan  op  St.  Thos.  Jenifbr 
Vtrgmia 

Jaubs  Madisok,  Jr. 

North  Carolina 

RjCHD  DOBBS  SpaIGBT 

SmA  Carolina 

Charlbs  Cotbsworth  Pincenby 

PiBSCB  BuTLSR 

Georgia 
Abs.  Baldwih 
WILLIAM  JACJSSOU.Secrdary. 


AkticlBS  in  AODmOK  TO,  AND  AllBNDHENT  OF,  THE  CONSTI- 
TUTION OF  THE  United  States  op  America,  Proposed  bt 
Congress,  and  Ratifieo  by  the  Legislatures  op  the 
Several  States,  Pursuant  to  the  Fifth  Article  op  the 
Original  Constitution 

Klenbeckec  v.  Plymouth  County,  134  U.  S.  3. 


[article  I]  * 

Congress  shall  make  no  law  respecting  an  establishment  of  religion, 

or  prohibiting  the  free  exerdae  thereof;  or  abridgii^f  the  freedom  (rf 

Nwth  Carolina,  December  33, 17891 
South  Carolina,  January  19,  17901 
New  Hampehiie,  January  33,  1790; 
Delaware,  January  aS,  1790;  Penn- 
iylvania,  March  10, 1790;  New  York, 
March  37, 1790;  Rhode  Island,  June 
I5i  1790:  Vetmont,  November  3, 
1791,  and  ^%ginia,  December  15, 
1791.  Then  is  no  evidence  on  tbe 
journals  of  Congress  that  the  l^js- 
latures  of  Connecticut,  Georgia,  and 
Massachusetts  ratified  thenu 


>  Thefiistt 
Constitution  of  the  United  States 
were  proposed  to  the  legislatures  of 
the  several  States  by  tbe  First  Con- 
gress, on  the  35th  of  September, 
1789.  They  were  ratified  by  the  fol- 
hiwing  States,  and  the  notifications 
of  ratification  by  the  governors 
tberecrf  were  successivety  communi- 
cated by  the  President  to  Congress: 
New  Jersey,  November  30,  1789; 
Maryland,    December    19,    1789; 
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Atfsndiz     speech,  or  of  the  preea ;  or  the  right  of  the  people  peaceably  to  a 
XX  and  to  petition  tiie  Government  for  a  redress  of  giievanoes. 

Terret  et  al.  ».  Taylor  et  al.,  9  Cr.  43;  \^dal  ct  a1.  »,  CAtaxA  et  al., 
3  How.  137;  Ex  parte  Garland,  4  WalL  333;  United  States  *.  Cniik- 
■hank  et  al.,  93  U.  S.  543;  Reynolds  e.  United  States,  98  U.  S.  145: 
Davis  V.  Beason,  133  U.S.  333:  In  le  Rapier,  143  U.S.  no;  Honcrs. 
United  States,  143  U.  S.  193;  Bradfield  «.  Roberta,  175  U.  S.  391  iTurner 
r.  W31iams,  194  U.  S.  379;  Jack  v.  Kansas,  199  U.  S.  373;  Qnkk  Bear 
*.  Leupp,  310  U.  S.  50. 

[AKTICLE  U] 
A  well  r^ulated  Militia,  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be  in- 
fringed. 

Presser  v.  lUinois,  116  U.  S.  353;  Sfues  v.  lUiiKHS,  133  U.  S.  131; 
Klenbecker  *.  Plymouth  County,  134  U.  S.  31;  Jack  v.  Kansas,  199 
U.  S.  37a. 

fAKTICLE  ml 
No  Soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without 
the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be 
preacribed  by  law. 

[article  iv] 
The  r^ht  of  the  people  to  be  secure  in  their  persons,  houses,  ps^iers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
vic^ted,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized. 

Smith  V.  State  of  Maryknd,  t8  How.  71;  Murray's  Lessee  et  al. 
«.  Hoboken  Land  and  Improvement  Company,  jS  How.  373;  Ex  parte 
Milligan,  4Wall.  3;  Boyd  v.  United  States,  116  U.  S.  616;  Spies  v.  Illi- 
noii,  133  U.  S.  1311  Eilenbecker  v.  Plymouth  County,  134  U.  S.  31; 
Fong  Yue  Ting  «.  United  States,  149  U.  S.  69S;  Interstate  Commeice 
Commission  V.  Brimson,  154U.  5. 447;  In  re  Chapman,  166  U.  5.661: 
Adams  B.  New  York,  193  U.  S.  585;  Morris  v.  Hitchcock,  194  U.  S.  384; 
Public  aearing  House  tr.  Coyne,  194  U.  5.  497;  Interstate  Commeice 
Commission  v.  Baird,  194  U.  S.  35;  Jack  *.  Kansas,  199  U.  S.  373; 
Hale  ff.  Henkel,  aoi  U.  S.  43;  Consolidated  Rendering  Co.  v.  Vennoot, 
307  U.  S.  541 ;  American  Tobacco  Co.  «.  WerckmeiKr,  307  U.  S.  384. 

[ASTICLB  V] 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  Militia,  wfocn  in 
actual  service  in  time  of  War  or  public  danger;  nor  shall  any  person  be 
subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb; 
nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or  i»t>perly,  without  due  proccK  of 
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law;  nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation. 

United  Ststn  f.  Peres.  9  Wb.  579;  Banon  *.  The  City  of  Baltia»re, 
7  Pet.  243;  Fox  V.  Ohio,  3  How.  410:  West  River  Bridge  Company  «, 
DixetaL,  6  How.  307;  Hitchdls.  Harmony,  13  How.  115;  Moon,  ex., 
w.  The  Peo[4e  of  the  State  of  lUintMa,  14  How.  13;  Muoay'a  Leasee  et 
al.  V,  Hoboken  Land  aod  Impravement  Company,  18  How.  379; 
Dynes  s.  Hoover,  ao  How.  65;  Vntherst.  BucUey  et  at,  so  How.  84; 
Gihnan  s.  The  City  td  Shdxvsui,  3  Black,  910;  Ex  parte  MilUgan,  4 
WalL  a;  TwitcheU  «.  The  Commoawealth,  7  Wall.  331;  Hepburn  >. 
GriswoM,  8  WaU.  603;  Miller  r.  United  Statca,  11  WalL  368;  L^ 
Tender  Cases,  13  WalL  457;  PumpeDy  v.  Green  Bay  Con^any,  13 
WalL  166;  OdMm  v.  Nicholson,  13  Wall.  654;  Ez  parte  Lange,  18  WaU 
163;  Kohl  et  al.  r.  United  States,  91  U.  S.  367;  Cole  v.  La  Gnuge,  113 
U.  S.  i;  Ex  parte  Wikoa,  114  U.  S.  417;  Brown  v.  Grant,  iiti  U.  S. 
107;  Boyd  V.  United  States,ii6  U.S.  616;  Mackin  s.  United  States,  117 
U.  S.  34I3;  Ex  parte  Bain,  I3I  U.  S.  I ;  Paiidnson  s.  United  States,  lai 
U.S.  381; Spies*.  Illinoia,  133  U.  S.  131;  Sands >.  Manistee  River  Im- 
pravement Company.  133  U.  S.  388;  Mug^  s.  Kansas,  133  U.  S.  603; 
Great  Falls  Manufacturii^  Company  *.  The  Attorney-General,  134 
U.  S.  sSi;  United  States  s.  De  Walt,  138  U.  S.  393;  HuUng  >.  KaW  Val- 
ley Railway  and  lAprovemeat  Company,  130  U.  S.  SS9;  Freeland  *. 
WDliams,  13]  U.  S-  405;  Cross  «.  North  Carolina.  132  U.  S.  131;  Man- 
nings. French,  133  U.  S.  186;  Searles.  School  Dist.  No.  3, 133  U.  S.  553; 
Palmers.  McMahon,  133  U.  S.  660;  Eslenbeckers.  Plymouth  County. 
134  U.  S.  31;  Chic,  Mil.  &-St.  Paul  Rwy.  Co.  s.  Minnesota,  134 
U.  S.  418;  Wheelers,  Jackson,  137  U.  S.  345;  Holden  s.  Minnesota, 
137  U.  S.  345;  Caldwdl  s.  Texas,  137  U.  S.  693;  Cherokee  Nation  •■ 
Kansas  Ry.  Co.,  135  U.  S.  641;  Kaukauna  Water  Power  Co.  >.  Miss. 
Canal  Co.,  143  U.  S.  354:  New  Orieans  s.  N.  O.  Water  W'ka,  143  U.  S. 
79;CounBelmans.  Hitchcock,  143U.  S.547;5immonds*.  UnitedStates, 
143  U.  S.  148;  Horn  Silver  Mining  Co. ».  N.  V.,  143  U.  S.  303;  Hallin- 
ger  p.  Davis,  146  U.  S.  314;  Shoemaker  s.  United  States,  147  U.  S. 
383;  Thorington  e.  Montgomery,  147  U.  S.  490;  Yesler  v.  Wash'n 
Harbor  Line  Coma'rs,  146  U.  S.  646;  Monongahela  Nav.  Co.  s.  United 
States,  148  U.  S.  31a ;  Foi^  Yue  Titig  v.  United  States,  149  U.  S.  6981 
In  re  Lennon,  150  U.  S.  393;  Pitts.  C,  C.  &  St.  L.  e.  Backus.  154  U.  S. 
431;  Interstate  Com.  Comsn.D.Brimson,  154U.S.  447;  Pearces.  Texas, 
t55  U.  S.  311;  Linford  b.  Ellison,  155  U.  S.  503;  Andrews  s.  Swartz, 
156  U.  S.  373;  Pittsbuigh  &  Southern  Coal  Co.  s.  La.,  156  U.  S.  590; 
St.  L.  &  S.  F.  Rwy.  Co.  s.  (Hll,  156  U.  S.  649;  Johnson  e.  Sayre,  158 
U.  S.  109;  Sweets.  Rechel,  159  U.  S.  380;  Browns.  Walker,  161  U.S. 
591 ;  Wong  Wing  0.  United  States,  163  U.  S.  338;  Talton  s.  Mayes,  163 
U.  S.  376;  Robertson  v.  Baldwin,  165  U.  S.  375;  Bauman  s.  Ross,  167 
U.  S.  348;  Wilson  s.  Lambert,  168  U.  S.  611;  Unsley  s.  Anderson,  171 
U.  S.  101 ;  Green  Bay  Ac.  Canal  Co.  ».  Patten  Paper  Co.,  17a  U.  S.  58: 
Norwood  r.  Baker,  173  U.  S.  369;  Scranton  e.  Wheeler,  179  U.  S.  141 1 
French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.334:  Wight ».  Davidson, 
181  U.S.  371  ;Tonawandas.  Lyon,  181  U.S.  389;  Capital  City  Dairy 
Co.  e.  Ohio,  183  U.S.  338;  Hanover  National  Banks.  Moyses,  186  U.S. 
181;  Dreycrs.  lUintMB,  187  U.  S.  71;  Lone  Wolf  s.  Hitchcock,  187  U.  S. 
553;  United  States  v.  Lynah,  188  U.  S.  445;  The  Japanese  Immigtaut 
Cane,  189  U.a  86;  Hawaii  s.  Monkichi,  190  U.  S.  197;  Bedford  s.  United 
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AppKMDtx  States,  193  U.  S.  317;  Buttfidd  t>.  Stranaliaa,  192  U.  S.  4701  Adanu  w. 

XX  New  York,  193  V.  S.  5S5;  Minneapolu  ft  St.- Louis  R.  R.  Gi. «.  Himw- 

•ota,  193  U.  S.  53i  Besven  «.  Henkel,  194  U.  S.  73;  Moma  b.  Httdi- 
cock,  194  U.  S.  384;  Lloyd  p.  Dalliaon,  194  U.  S.  445;  Publk:  Ckai- 
{ngHouK  *.  Coyoc,  194  U.S. 497;  Turner r.  WtUams,  194  U.S. 379; 
Sfaepardv.  Bainm,  194  U.  S.  553;  latentate,  Conuneice  rnmmiwmn 
V.  Baiid,  194  U.  S.  aj;  Kepner  >.  United  StAte«,  195  U.  S.  100;  Mo- 
Cray  V.  United  State*,  195  U.  S.  37;  Rawmutsea  r.  United  State*. 
197  U.  S.  516;  United  State*  ■.  Ja  Toy,  198  U.  S.  353;  Jack *.  Kauu. 
199  U.  S.  373;  South  Carolina  t.  United  State*,  199  U.  S.  437;  Tfono 
p.  United  States,  199  U.  S.  531 ;  Clucago,  B.  &  Q.  Ry.  Co.  «.  Drainage 
Conmusalonen,  aoo  U.  5.  561;  Southern  Pacific  R.  R.  Co.  *.  United 
State*,  300  U.  S.  341;  Howaid  f.  Kentucky,  300  U.  S.  164;  Hale  *. 
Henkel,  30i  U.  5.  43;  McAlister  *.  Henkel,  30i  U.  S.  90;  Ndbon  «^ 
United  States,  soi  U.  S.  93;  Sawyer  v.  United  States,  30a  U.  Sl  150; 
Matter  ol  Moran,  303  U.  S.  96;  Union  Bridge  Co.  v.  United  State*, 
304  U.  S.  364;  Maitin  v.  District  of  Columbia,  305  U.  S.  135;  BaninB- 
ton  v.  Missouri,  305  U.  S.  483;  United  States  «.  Heinasen,  306  U.  S. 
370;  Ellis  P.  United  States,  306  U.  S.  346;  Grafton  v.  United  States, 
306  U.  S.  333T  Hunteio.  PittabuT^h,  307  U.  S.  161;  TayUw  ».  United 
States,  307  U.  S.  I30;  Shoener  e.  Pennsylvania,  307  U.  S.  188;  Con- 
adidated  Rendering  Co.  *.  Vermont,  307  U.  S.  541;  American  Tobacco 
Co.  V.  Werckmcister,  307  U.  S.  384;  Adair  v.  United  States,  304 
U.S.i6i;Baasii^«.  Cady,3o8U.S.3S6;  Twining  >.  New  Jeney,  3II 
U.S.  78;  United  States  ex  rd.  Any.  Gen.  *.  Delaware  &  H.  Co.,  313 
U.  S.  366. 

[akticlb  vi] 

In  all  criminal  proaecutions,  die  accused  shall  enjoy  the  ri^t  to  a 
■peedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  diatrkt 
wher^  the  crime  shall  have  been  oommitted,  which  district  shall  have 
been  prevkmaly  ascertained  by  law,  and  to  be  informed  of  the  nature 
andcauaeof  the  accusation;  to  be  confronted  with  the  witnesaes against 
him;  to  have  compulsory  process  for  obtaining  witnesses  in  hia  favour, 
and  to  have  the  Assistance  of  Counsd  for  hia  defence. 

United  States  v.  Cooledge,  I  Wh.  415;  Ei  parte  Kearney,  7  Wh.  38; 
United  State*  v.  Mills,  7  Pet.  149;  Barron  a.  City  of  Baltimore,  7  PtL 
343;  Foi  a.  Ohio,  5  How.  410;  Withers  a.  Buckley  et  al.,  30  How.  84; 
Ex  parte  Milligan,  4  Wall.  3;  Twitchell  t.  The  Commonwealth,  7  Wall 
331;  Miller*.  The  United  States,  11  WaU.  368;  United  Sutes a.  Code, 
17  Wall.  1681  United  States  a.  Cniikshank  et  aL,  93  U.  S.  543;  Sfif 
V.  Illinoia,  123  U.  S.  131;  Eilenbecker  P.  Plymouth  Co.,  134  U.  S.  31; 
Jones  a.  United  Sutes,  137  U.  S.  303;  Cook  a.  United  States,  138  U.  S. 
157;  In  re  Robs,  140  U.  S.  4531  Hallioger  a.  Davis,  146  U.  S.  314:  Mu- 
tox  a.  United  States,  156  U.  S.  337;  Bergemaim  a.  Becker,  157  U.  E. 
655;  RcMcn  a.  United  Sutes,  161  U.  S.  39;  United  States  a.  Zucker,  161 
U.  S.  47S;  Wotig  Wing  a.  United  States,  163  U.  S.  338;  Mote*  a.  United 
State*,  178  U.  S.  458;  Fidelity  and  Deposit  Co.  a.  United  States,  187 
U.  S.  315-,  Hawaii  a.  Mankichi,  190  U.  S.  197;  Lloyd  a.  DaUison,  194 
U.  S.  44S;  West  a.  Louisiana,  194  U.  S.  398;  Turner  a.  Williams,  194 
U.  S.  379;  Schick  a.  United  States,  195  U.  S.  65:  Dorr  a.  United  States, 
195  U.  S.  138;  RassmuBsen  a.  United  States,  197  U.  S.  516;  Beavets  P. 
Haubert,  198  U.  S.  77;  Marvin  *.  Trout,  199  U.  S.  313;  Jack ».  Kansas, 
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199  U.  S.  37a;  Martm  v.  Tezu,  300  U.  S.  316;  Howard  v.  Kentix^,     AprsMDix 
900  U.  S.  164;  Ssvyer  •■  United  Sutes,  903  U.  &  igo;  Tinaley  t.  Treat,  XX 

ao5  U.  S.  30;  Ughbanka  v.  Annatrong,  m8  U.  S.  4(1;  Annour  Paddng 
Co.  a.  United  Sutea,  aog  U.  S.  56. 

[asticlb  vu) 

Id  suite  at  common  law,  wtmv  the  value  in  oontiovetay  ahaU  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preaervcd,  and  no  fact 
tiied  by  a  jury,  shall  be  otherwiae  reixamined  in  any  Court  of  the  United 
States,  than  according  to  the  rulea  of  the  common  law. 

United  States  •.  La  Vengeance,  3  DalL  397:  Bank  of  Coliunbia  v. 
Okely,  4  Wh.  335:  Parsona  •■  Bedford  et  aL,  3  Pet.  433;  Leasee  of 
Uvingston  v.  Moore  et  aL,  7  Pet.  469;  Webster  v.  Reid,  1 1  How.  437; 
State  of  PennayWaua  «.  The  Wheeling,  &&,  Bridge  Company  et  al., 
13  How.  5i8;TbeJuatIcear.  Murray,  9  Wall.  374;  Bdwards  v.  Elliott 
et  al..  21  WalL  53a:  Pcamn  v.  Yewdoll,  95  U.  S.  394;  McElrath  v. 
United  State*,  toa  U.  S.  436;  Callan  v.  Wilson,  137  U.  S.  540;  Aric. 
Valley  Land  and  Cattle  Co.  •.  Mann.  130  U.  S.  69;  Whitehead  b,  Shat- 
tnck,  138  U.  &  146;  Scott  *.  Neely,  140  U.  S.  1061  Catea  v.  Allen,  149 
U.  S.  4jl;  Fong  Yue  Tii^  v.  United  States,  149  U.  S.  698;  Chappell 
r.  United  States,  160  U.  S.  499;  Coughran  r.  Bigelow,  164  U.  S.  301 ; 
Walker  p.  New  Mexico  Sl  Southern  Pacific  Railroad,  165  U.  S.  593; 
Chicago,  Burlington  &  Quincy  «.  Cliicago,  166  U.  S.  336;  American 
Pub.  Co.  V.  Fisher,  166  U.  S.  464:  Guthrie  Ntl.  Bank  a.  Guthrie,  173 
U.  S.  s*%i  Rassmussen  a.  United  States,  197  U.  S.  516;  Marvhi  v. 
Trout,  199  U.  S.  313;  Jack  v.  Kansas,  199  U.  S.  373;  Fidelity  Mutual 
Ufe  Ina.  Co.  a.  Clark,  303  U.  S.  64. 

[articlb  vnr] 

Excessive  baB  shall  not  be  required,  nor  exceaaive  fin«a  imposed, 
oor  cruet  and  unusual  punishments  inflicted. 

Pervear  r.  Commonwealth,  5  Wall.  475;  Manning  v.  French,  133 
U.  S.  186;  ^enbecker  a.  Plymouth  County,  134  U.  S.  31;  In  re 
Kemmler,  136  U.S. 436;  McElvaine  p. Brush,  143  U.  S.  155;  O'NoUv. 
Vermont,  144  U.  S.  333;  McDonald  a.  Massachusetts,  180  U.  S. 
311;  Jack  a.  Kansas,  199  U.  S.  373;  Ughbauka  e.  Armstrong,  308  U.S. 
4«I. 

[abticle  ix] 
The  enumeration  In  the  Constitution,  of  certain  rights,  shall  not  be 
construed  to  deny  or  diqierage  others  retained  by  the  peoi^e. 
Lessee  of  Uvingston  >.  Moore  et  al.,  7  Pet  469. 

Iasticlb  x] 
The  powers  not  delqated  to  the  United  States  by  the  Constitution, 
nor  [»ohibitcd  by  it  to  the  States,  are  reserved  to  die  States  respectively, 
or  to  the  people. 

Chisholm,  ex.,  a.  State  tA  Geoi^  3  Dall.  419;  Hdlingsworth  et  aL 
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APPSMDtZ  ••  "nie  State  of  \nrKiiua,  3  DalL  378;  Maitia  f.  Hunter**  LcaMC,  1 

XX  Wh.  304;  McCulloch  v.  State  of  Maryland,  4  Wh.  316:  Andenoa  t. 

Dunn,  6  Wh.  304;  Cohens  v.  Virginia,  6  Wh.  364;  OJoom  v.  United 
States  Bank,  9  Wh.  738;  Buckner  s.  Finley,  3  Pet.  586;  Ableman  *. 
Booth,  21  How.  506;  The  Collector  v.  Day,  11  WaU.  113;  daflin  p. 
Hoiueman,  sBs^nee,  93  U.  S.  130;  Inman  Steamship  Company  a. 
Tinker,94U.S.a38;  Church  v.Kelsey,  lai  U.S.  aSa;  Ouachita  Packet 
Co.  V.  Aiken,  lai  U.  S.  444;  W.  U.  Tel.  Co.  «.  Pendleton,  laa  U. S. 347; 
Bowman  V.  Chicago  and  Northwestern  Rwy  Co.,  135  U.  S.  463;  HahMi 
>.  Justice,  137  U.  S.  700;  Lcisy  v.  Hardin,  135  U.  S.  100;  Manchester 
V.  Mass.,  139  U.  S.  a4o;  PoUocJc  v.  Farmers'  Loan  &  Trust  Co.,  157  U. 
S.  439;  Forsyth  v.  Hammond,  166  U.  5.  506;  St.  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Commisuonen,  168  U.  S.  349;  Misaouri 
Kanaaa  &  Texas  Railway  Co. «.  Haber,  169  U.  S.  613;  Hancock  Mutual 
Life  Ins.  Co.  r.  Warren,  181  U.  S.  73;  Kansas  *.  Colorado,  185  U.  5. 
las;  Andrews  v.  Andrews,  188  U.  S.  14;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197;  Turners.  Williams,  194  U.  S.  379;  Mc- 
Cray  g.  United  States,  195  U.  5.  37;  Central  of  Georgia  Ry.  Co.  •. 
Murphey,  196 U.S.  i94;MatterofHefi  (Indian},  197  U.  S.  488; South 
Carolina  s.  United  States,  199  U.S.  437;  Jack  «.  Kamai,  199  U.  S.  373; 
Hodges  e.  United  States,  ao3  U.  S.  I :  Kansas  >.  Colorado,  306  U.  &  46. 

ARTICLE  XI  * 

The  Judidal  power  of  the  United  States  shall  not  be  constnied  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  Citizens  of  another  State,  or  by  Cittzeiu  or 
Subjects  of  any  Foreign  State. 

State  of  Geoi^ia  0.  Brailaford  et  al.,  a  Dall.  403;  Chiaholm,  ex., 
p.  State  of  Georgia,  a  Dall.  4191  Hollii^worth  et  al.  p.  Virginia,  3  DalL 
378;  Cohens  v.  Virginia,  6  Wh.  364;  Osbom  v.  Bank  of  United  States,  9 
Wh.  738;  Bank  of  United  Statear.  The  Planters' Bank,  9  Wh.  9041  Tie 
Governor  of  Gewgia  *.  Juan  Madraso,  I  Pet.  1 10;  Cherokee  Nation  9. 
State  of  Georgia,  5  Pet.  i ;  Briscoe  p.  The  Bank  of  the  Commonweahb 
of  Kentucky,  11  Pet,  357;  Curran  v.  State  of  Arkansas  et  aL,  15  How. 
304;  New  Hampshire  V.  Louiuana,  108  U.S.  76;  Virginia  Coupon  Cases, 
114U.  S.  370;  Hagoodc.  Southern,  117U.  S.  5a;  Inre  Ayres,  lasU.S. 
443;  Lincoln  County  s.  Luning,  133  U.  S.  537;  Coupon  CaKs,  133  U.  S. 
663;  Pennoyer  s.  McConnaughy,  140  U.  S.  i;  In  re  Tyler,  149  U.  S. 
164;  Reagan  p.  Farmers'  Loan  and  Tnist  Co.,  154  U.  S.  363;  Reagaa 
«.  M«cantile  Trust  Co.,  154  U.  S.  413;  Scott «.  Donald,  165  U,  S.  5S; 
Undal  p.  Wesley,  167  U.  5.  304;  Smyth  s.  Amea,  169  U.  S.  466;  Fttts 
p.  McGbee,  17a  U.  S.  516;  Louisiana  p.  Texas,  176  U.  S.  i;  Smith  *. 
Reeves,  178  U.  S.  436;  Scranton  p.  Wheeler,  179  U.  S.  141;  IDinMS 
Central  Railroad  Co.  v.  Adams,  180U.  S.  a8;  Pnnit  p.  Starr,  188  U.S. 
537;  South  Dakota  p.  North  Carolina,  19a  U.  S.  386;  Chandler  p.  Dix. 

*  The  Eleventh  Amendment  to  and  was  declared  in  a  message  booa 

theConstitutionof theUnitedStates  the  President  to  Congress,  dated 

was  proposed  to  the  legislatures  of  the  8th  of  January,  1798,  to  have 

the  Mveral  states  by  the  Third  Con-  been  ratified  by  the  tegislatona  <£ 

gress,  on  the  5th  of  March,  1794;  three  fourths  of  the  states. 
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194  U.  S.  590;  JacobAon  v.  ManachiwettB,  197  U.  S.  ti ;  Grahara  «.     Atpkndix 
Folaom,  300  U.  S.  34S;  Gunter  e.  Atlantic  Coaat  Line,  aoo  U.  S.  373;  XX 

McNeill  V.  Southern  Rulway  Co.,  303  U.  S.  543;  MisuMipfu  R.  R. 
Commueion  v.  Illinois  Central  R.  R.,  303  U.  335;  Scully  p.  Bird,  309 
U.  S.  481 ;  Ex  parte  Young,  309  U.  S.  133. 

ASTICLB  Xn^ 

The  Electors  shall  meet  in  thdr  respective  states  and  vote  by  ballot 
for  President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be 
an  inhabitant  of  the  same  state  with  themselves;  they  shall  name  in 
their  ballots  the  person  voted  ioi  as  President,  and  in  distinct  ballots 
the  person  voted  for  as  Vice-President,  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  President,  and  of  all  persons  voted  for 
as  Vice-President,  and  of  the  number  of  votes  for  each,  which  lists 
they  shall  sign  and  certify,  and  tiansmit  sealed  to  the  seat  of  the  gov- 
ernment of  the  United  States,  directed  to  the  President  of  the  Senate; 
—  The  President  of  the  Senate  shall,  in  presence  of  the  Senate  and 
Mouse  of  Representatives,  open  all  the  certificates  and  the  votes  shall 
then  be  counted;  —  The  person  having  the  greatest  number  of  votes 
for  President,  shall  be  the  President,  if  such  number  be  a  major- 
ity of  the  whole  number  of  Electors  appointed;  and  if  no  person 
have  such  majority,  then  from  the  persons  having  the  highest  numben 
not  exceeding  three  on  the  list  of  those  voted  for  as  President,  the  House 
of  Representatives  shall  choose  immediately,  by  ballot,  the  President. 
But  in  choosing  the  President,  the  votes  shall  be  taken  by  states,  the 
representation  from  each  state  havii^  one  vote;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two  thirds  of  the  states, 
and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  And  if 
the  House  of  Representatives  shall  not  choose  a  President  whenever 
the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day  of 
March  next  following,  then  the  Vice-Prendent  shall  act  as  Preadent, 
as  in  the  case  of  the  death  or  other  constitutional  disability  of  the 
Preadent.  —  The  person  having  the  greatest  number  of  votes  as  Vvx- 
President,  shall  be  the  Vice-President,  if  such  number  be  a  majority  of 
the  whole  number  of  Electors  appointed,  and  if  no  person  have  a  ma- 
jority, then  from  the  two  h^hest  numbers  on  the  list,  the  Senate  shall 
choose  the  Vice-President;  a  quorum  for  the  purpose  shall  conust  of 
two  thirds  of  the  whole  number  of  Senators,  and  a  majority  of  the 
whole  number  shall  be  necessary  to  a  choice.  But  no  person  constitu- 
tionally ineligible  to  the  office  of  President  shall  be  eligible  to  that  of 
Vice-Preadent  of  the  United  States. 
In  re  Green,  134  U.  S.  377- 

'  The  Twelfth  Amendment  to  the  second  artide;  uid  was  declared,  in 
Constitution  of  the  United  States  a  procUmatkm  tA  the  Secretary  of 
was  proposed  to  the  l^[i8laturei  of  State,  dated  the  35th  of  September, 
the  aeveral  States  by  the  Eighth  1B04,  to  have  been  ratiSed  by  the 
Congress,  on  the  lath  of  December,  kgislatures  <rf  three  fourths  of  the 
1803,  in  lieu  of  the  original  third  States, 
paragraph  <rf  the  first  section  of  the 
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ABTICLB  Zm  '■ 
Sbctioh  J.  Ntither  slavery  nor  invdastary  aervitude,  except  ai 
a  punishment  for  crime  whereof  the  party  sh^  have  been  duly  con- 
victed, shall  edat  within  the  United  Sbites,  or  any  place  subject  to  thdr 
jurisdictioii. 

Section  2.  Coi^reaa  ihall  have  power  to  enforce  this  article  by 
^)propriate  legialation. 

Died  Scott  V.  Sandford,  19  How.  393;  White  v.  Hart,  13  Wall.  646; 
Oabom  V.  Nicholson,  13  Wall.  654;  Slaughter- House  Cases.  16  WSIL36; 
Ejt  parte  Virghila,  100  U.  S.  339;  Civil  Rights  Case,  109  U.  S.  3;  Ptasy 
».  Ferguson,  163  U.  S.  537;  Robertson  v.  Baldwin,  165  U.  S.  375; 
Clyatt «.  United  States,  197  U.  S.  307;  Hodgce  •.  United  5tata,io3 
U.S.  I. 

ARTICLE  XIV  * 


^cnOH  J.  All  persons  bom  or  ni 
aubject  to  the  jurisdiction  thereof, 
and  of  the  State  wherein  they  reade. 

>  The  Thirteenth  Amendment  to 
tiMCaosdtution  of  the  United  States 
was  proposed  to  the  l^jslatures  of 
the  several  Sates  by  the  Thirty- 
eighth  Congress,  on  the  let  (rf  Feb- 
ruary, 1S65,  and  was  declared,  in  a 
pFodamation  of  the  Secretary  of 
State,  dated  the  18th  of  December, 
1865,  to  have  been  ratified  by  the 
legislatures  of  twenty-seven  of  the 
thirty-mx  states,  vis:  lUinota,  Rhode 
Island,  Michigan,  MsryUud,  New 
York,  West  Virginia,  Maine,  Kansas, 
Masaachuaetti,  Pennsylvania,  Vir- 
pnia,  Ohio,  Missouri,  Nevada,  Indi- 
ana, Louiuana,  Minnesota,  Wis- 
consin, Vermont,  Tennessee,  Arkan- 
sas, Connecticut,  New  Hampshire, 
South  Carolina,  Alabama,  North 
Carolina,  and  Georgia. 

■  The  Fourteenth  Amendment  to 
tbeCoostitution  of  the  United  States 
was  proposed  to  the  legislatures  of 
the  several  states  by  the  Thirty- 
ninth  Congress,  on  tlte  ifith  of  June, 
1S66.  On  the  am  of  July,  1868. 
Congieai  adopted  and  transmitted 
to  the  Department  of  State  a  con- 
current icsolution  declaring  that 
"the  legislatures  of  the  States  of 
Connecticut,  Tennessee,  New  Jer- 
sey, Oregon,  Vermont,  New  York, 


turalized  in  the  United  States,  and 
are  dtizens  of  the  United  States 
No  State  shall  makt  or  enforce  any 
Ohio,  IlliacM,  West  Vugiaia,  Kaa- 
sas,  Maine,  Nevada,  Missouri,  In- 
diana, Minncaota,  New  Hampshii^ 
Massachusetts,  Nebiaska,  Iowa,  Ar- 
kansas, Florida,  North  Carolina, 
Alabania,South  Carolina,  and  Louis- 
iana, being  three  fourths  and  mace 
of  the  several  States  ef  the  Utiioii, 
have  ratified  the  fourteenth  artide 
of  amendment  to  the  Constftutioa 
of  the  United  States,  duly  proposed 
by  two  thirds  of  cadi  Hoose  of  the 
Thhty-niath  Coogrea*:  Therefoce 
BtMked,  That  said  fourteenth  art- 
icle is  hoehy  declared  to  be  a  part 
of  the  Constitution  of  the  United 
States,  and  it  shall  be  duly  promnt- 
gated  as  such  by  the  Secretary  ot 
State."  The  Setmtary  of  State  ao- 
cordingly  ismed  a  prodamatioa, 
dated  the  2Sth  of  July,  1868,  dedar- 
ing  that  the  proposed  tanrteeitA 
amendment  had  been  tatUed,  in  the 
manner  hoeafter  mentionEd,  by  the 
legislatures  of  thirty  of  the  thirty- 
sixsta±es,vis:  Connecticut, June 30, 
18661  New  Hampshire,  July  7. 1866; 
Tennessee,  July  19, 1S66;  New  Jcf- 
sey,  September  11.  1S66  (and  the 
l^islature  of  the  same  state  paaed 
a  reaolution  in  April,  i86S,  to  with- 
draw its  coosent  to  it];  Oregon, 
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lav  which  shall  abridge  the  privileges  of  immunities  tA  dtizens  of  the  '  Appbhpix 
United  States;  nor  shall  any  State  deprive  any  person  of  life,  liberty,  XX 

or  property,  without  due  process  of  law;  Dor  deny  to  any  person  within 
its  juiisdiction  the  equal  protection  of  the  laws. 


'.  West  Virginia,  100  U.  5.  303;  Virpnia  «.  lUves.  100 
U.  S.  313;  Ex  parte  Va.,  100  U.  S.  339;  Missouri  v.  Lewis,  loi  U.  S.  33; 
Civil  Rights  Cases,  109  U.  S.  3:  Louisiana  v.  New  (Means,  109  U.  5. 
385;  Hurtado  «.  California,  iioU.  S.516;  Hagare.  RedamationDiBt., 
Ill  U.  &  701;  Ell'  ■>■  Wilkins,  113  U.  S.  94;  Head  s.  Amoskeag  Mfg. 
Co.,  113  U.  S.  9;  Barlrier  «.  Connolly,  113  U.  5.  37;  Provident  Inst. 
V.  Jersey  City,  113  U.  S,  506;  Soon  Hing  r.  Crawley,  113  U.  S,  703; 
WuTtsv.Hoagland,ii4  U.  S.  606;  Ky.  R.  Rd.  Tax  Cases,  115  U.S. 
331;  Campbell  p.  Holt,  113  U.S.  Goo;  Pressers.  Illinois,  116  U.  5.253; 
Stone  V.  Farmen'  Loan  and  Truat  Co.,  116  U.  S.  307;  Arrowsmith 
s.  Hannoning,  118U.  S.  194;  Yidc  Wo«.  Hopldna,  118  U.  S.  356;  Santa 
Clara  Co.  v.  S.  Pacific  R.  Rd.,  118  U.  S.  394;  Phila.  Fire  Aaui.  s.  N.  Y., 
119  U.S.  1 10;  Schmidt ».  Cobb,  119  U.  S.  386;  Baldwin  e.  Franks  130 
U.S.678;Hsyesv.  Missouri,  130  U.S.  68;  Church  c.  Kelsey,  131  U.S. 
383  ;Penilrina  Minify  Co.  V.  Penna.,  135  U.S.  181;  Spencers.  Merchant, 
135  U.  S.  345;  Dow  V.  Bddelman,  135  U.  S.  680;  Bank  of  Redemption  s. 
Boston,  I3S  U.  S.  Go;  Ro  Bards  e.  Lamb,  137  U.  S.  58;  Mo.  Pac  Rwy. 
Co.  V.  Madcey,  137  U.  S.  305;  Minneapolis  and  St.  Louis  Rwy.  s. 
Herrick,  137  U.  S.  310;  PoweU  v.  Penna.,  137  U.  S.  67S;  Kidd s.  Pearson 
138  U.  S.  i;  Nashville,  Cbattanooga,  &c.,  Rwy.  i.  Alabama,  138  U.  S. 
96;  Walston  V.  Nevin,  138  U.  S.  578;  Minneapolis  and  St.  Louis  Rwy. 
r.  Beckwith,  139  U.  S.  36;  Dent «.  West  Va.,  139  U.  S.  1 14;  Kuling  s. 
Kaw  Valley  Rwy.  and  Improvement  Co.,  130  U.  S.  559;  Fredand  s. 
WUliama,  131  U.S.  405;  Crosse.  North  Carolina,  133  U.S.  i3i;Penme 
e.  Reis,  133  U.  S.  464;  Sugg  r.  Thornton,  132  U,  S.  534;  Davis  r.  Bea- 
son,  133  U.  S.  333;  Eilenbecker  s.  Plymouth  Co.,  134  U.  S.  31 ;  Bell 
Gap  R.  Rd.  Co.  s.  Penna.,  134  U.  S.  333;  Chicago,  Milwaukee  &  St. 


September  19,  1866;  Vermont,  No> 
vember  9,  1866;  Georgia  rejected  it 
November  13,  1866,  and  ratified  it 
July  31,  1868:  North  Carolina  re< 
jected  it  December  4, 1866,  and  rati- 
fied it  July  4,  186S;  South  Carolina 
rejected  it  December  30,  18G6,  and 
ratified  it  July  9,  1868;  New  York 
ratified  it  January  10,  1867;  Ohio 
ratified  it  January  1 1 ,  1867  (and  the 
l^islature  of  the  same  state  passed 
a  reaolutioa  in  January,  1868,  to 
withdraw  its  consent  to  It);  Illinois 
ra^fied  it  January  15,  1867;  West 
Virginia,  January  16,  1867;  Kansas, 
Janaary  18,  1867;  Maine,  January 
19,  1867;  Nevada,  January  33, 18G7; 
MisMiuri,  January 36, 1S67;  Indiana, 
January  so,  1867;  Minnesota,  Feb- 
niary  l,  iS<G7;  Rhode  Island,  Feb- 


ruary 7,  1867;  Wsconsin,  February 
13,  1867;  Pennsylvania,  February 
I3i  1867;  Mich^n,  February  15, 
1867:  Massachusetts,  March  30, 
1867;  Nebraska,  June  15,1867;  Iowa, 
April  3,  1868;  Arkansas,  April  6, 
1868;  Florida,  June  8, 1868;  Louiu- 
ana,  July  9,  1S&8;  and  Alabama, 
July  13,  1S6S.  Georgia  again  rati- 
fied the  amendment  February  a, 
1870.  Texas  rejected  it  November 
t,  1866,  and  ratified  it  February  18, 
1870.  Virginia  rejected  it  January 
19,  1867,  and  ratified  it  Octobers, 
1869.  The  amendment  was  rejected 
by  Kentucky  January  10,  1867;  by 
Delaware,  February  8,  1867;  by 
Maryland,  March  33,  1867,  and 
was  not  afterwards  ratified  by  either 
state. 
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Appbkdiz  Panl  Rwy. «.  Minnesota,  134.  U.  S.  418;  Home  Ins.  Co. «.  N.  Y.,  134 

XX  U.  S.  594;  Louiavilk  &.  NashviUe  R.  Rd.  Co.  ».  Woodwrn,  134  U.  S. 

614:  Leisy  e.  Hardin,  135  U.  S.  100;  In  re  Kemmler,  136  U.  S.  436; 
York  p.  Texas,  137  U.  S.  15:  Crowley  v.  Chiigtenten,  137  U.  5.  89; 
Wheeler  v.  Jackson,  137  U.  S.  245;  Holden  v.  Minnesota,  137  U.  S. 
483!  In  re  Converse,  137  U.  S.  624;  Caldwell  p.  Tews,  137  U.  a  691; 
Kauffman  p.  Wootera,  138  U.  S,  385;  Leeper  e.  Texas,  139  U.  S.  461: 
In  re  MaimioK,  139  U.  S.  504;  Natal  v.  Louiuana,  139  U.  5.  631;  la 
re  Duncan,  139  U.  S.  449;  In  re  Shibuya  Jugiro,  139  U.  5.  391;  Lent 
*.  TillBon,  140  U.  S.  316:  New  Orieans  v.  N.  O.  Water  Win,  143 
U.  S.  79;  McElvaine  d,  Bnish,  143  U.  S.  155;  Kaukauna  Water  Powef 
Co.  «.  Miss.  Canal  Co.,  143  U.  S.  354;  Chariotte,  Ai^usta  ft  CoL 
R.  Rd.  Co.  «.  Gibbea,  142  U.  5.  386;  Pacific  Ex.  Co.  p.  Siebert,  143 
U.  S.,  339  ;  Horn  SUver  Mining  Co.  p.  N.  Y.,  143  U.  S.  305;  Biidd 
V.  N.  Y.,  143  U.  S.  517;  Schwab  p.  Bcrggren,  143  U.  S.  443;  Fklden 
V.  Illinois,  143  U.  S.  453;  N.  Y.  p.  Squire.  144  U.  S.  175;  Brown  e. 
Smart,  144  U.  5.  454;  McPherson  «.  Blacker,  146  U.  S.  I;  Hortey  p. 
Lake  Shore  &  Mich.  Southern  Ry.  Co.,  146  U.  S.  i6a;  HaUii^ 
r.  Davis,  146  U.  5.  314;  Yeslerp.  Washington  Harbor  Line  Coni'rt., 
146  U.  S.  646;  Butler  v,  Goreky,  146  U.  S.  303;  Southern  Pacific  Co. 
V.  Denton,  146  U.  S.  302;  Thon^ton  v.  Montgomery,  147  U.  S.  490; 
Gioxza  P.  Tieman,  148  U.  S.  657;  Paulsen  p.  Portland,  149  U.  S.  30: 
Minn.  &  St.  L.  Rwy.  Co.  v.  Emmons,  149  U.  S.  364;  Columbus  So. 
Rwy,  Co,  p.  Wright,  151  U.  S.  470;  In  re  Frederick,  149  U.  S.  70;  Mc- 
Nulty  p.  Calif.,  149  U.  S.  645;  Lees  p.  United  States,  150  U.  S.  476; 
Lawton  p.  Steele,  153  U.  S.  133;  Montana  Co,  v.  St.  Louis  Mining 
Co.,  153  U.  S.  160;  Duncan  p.  Missouri,  153  U.  5.  377;  McKane  v. 
Durston,  153  U.  S.  684;  Manchant  P.  Penna.  R.  R.  Co..  153  U.  S.  380: 
Brass  p.  Stoeser,  153  U.  S.  391 ;  Scott  t.  McNeal,  154  U.  S.  34;  Reagan 
p.  Far.  Loan  ft  Trust  Co.,  154  U.  S.  363;  P.,  C,  C.  &  St.  L,  R,  R.  Co., 
V.  Backus,  154  U.  S.  431 ;  Interstate  Com.  Comen.  p.  Brimson,  154  U.  S. 
447;  Reagan  d.  Mercantile  Trvst  Co.,  154  U.  S.  447;  Pearce  v.  Texaa, 
155  U.  S.  31 1 ;  Pittsburg  &  So.  Coal  Co.  p.  Lb.,  156  U.  S.  390;  Andrews 
V.  Swartz,  156  U.  S.  372;  St.  L.  &S.  F.  Rwy.  Co.  p.  Gill,  156  U.  S.  649; 
Stevens,  odmr.,  p.  Nichols,  157  U,  S.  370;  Beremann  p.  Begcker,  157 
U.  S.  655 ;  In  re  Quarlea  and  Butler,  1 58  U,  S.  533 ;  Gray  t.  Connecticut, 
IS9U.  S.  74;  CentialLandCo.p.  Laidley,  1S9U.S.  103;  Moore*.  Mis- 
souri, 159  U.  S.  673;  Winona  ft  St.  Peter  Land  Co.  p,  Minn.,  159  U.  S. 
538;IowaCent.  Ry.  Co.«.  Iowa,  i6oU,S.  389:  Eldridgep.Treievant, 
160  U.  S.  45a;  Lab^  p.  Rigney,  160  U.  S.  531;  Gibson  p.  Miaa.,  ifa 
U.  S.  565;  Western  Union  Telegraph  Co.  p.  Taggart,  163  U.  S.  I; 
Lowe  P.  Kansas,  163  U.  S.  81;  Plessy  p.  Ferguson,  163  U.  S.  537;  Tal- 
ton  p.  Mayes,  163  U.  S,  376;  Fallbrook  Irrigation  District  p.  Bradley, 
164  U.  S.  Iia;  Mo.  Pac  Ry.  Co.  p.  Nebraska,  164  U.  S.  4031 
Covington  ftc.  Turnpike  Co.  v.  Sandford,  164  U.  S.  578;  St.  Louia 
ftc.  Ry.  Co.  p.  Mathews,  165  U.  S.  i;  Gulf  ftc.  Ry.  Co.  p.  Ellis,  165 
U.  S.  150;  Jones  P.  Brim,  [65  U.  S.  iSo;  Adams  Ex.  Co.  p.  Oiuo,  165 
U.  S.  194;  Western  Union  Tel,  Co.  v.  Indiana,  165  U.  S.  304;  Allgeye- 
e.  Louisiana,  165  U.  S.  578;  Allen  p.  Georgia,  166  U.  S.  13B;  Chicago 
ftc,  R.  R.  Co.  p.  Chicago,  166  U.  S.  336;  Gladson  p.  Minn.,  t66  U.  S. 
437;  Sentell  p.  New  Orieans  ftc  R.  R.  Co.,  166  U.  S,  69S:  Davis  «. 
Mass.,  167  U.  S.  43;  Turner  p.  New  Yorlc,  168  U.  S.  90;  Hodgson  a. 
Vermont,  168  U.  5.  363;  Nobles  p.  Georgia,  16S  U.  S.  39S:  McHeniT 
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V.  AUord,  168  U.  S.  651;  Holden  v.  Hardy,  169  U.S.  366;  Saving!     Affsmdiz' 

&  Loan  Society  e.  Multngmah  County,  169  U.  S.  421 ;  Smyth  v.  Ames,  XX 

169  U.  S.  466;  Waaoa  t.  North  Carolina,  169  U.  S.  586;  United  State* 

V.  Wong  Kim  Ark,  i6q  U.  S.  649;  Williams  v.  Miu.,  170  U.  S.  313: 

Galveston  &c.  Ry.  Co.  V.  Texas,  170  U.  S.  326;  Magoun  v.  III.  Trust  & 

Savii^  Bank,  170  U.  S.  383;  WUiama  e.  Eggleston,  170  U.  S.  304; 

"nnsley  v.  Andenon,  171  U.  S.  lOi;  King  v.  Mullins,  171  U.  S.  404: 

New  York  p.  Roberts,  171  U.  S.  658;  Meyer  e.  Richmond,  173  U.  S. 

83;  Blake  b.  McClung,  173  U.  5.  339;  Orient  Ins.  Co.  v.  Dags"<  173 

U.  S.  557;  WUaon*.  Eureka  Qty,  173  U.  S.  33;  Central  Loan  &  Trust 

Co.  D.  Campbell  Commission  Co.,  173  U.  S.  84;  Dewey  v.  Des  Mdnea, 

173  U.S.  i93;St.Louis&cRy.  Co.  e.  Paul,  173.  U. S. 4041  Henderson 

Btidps  Co.  v.  Henderson  City,  173  U.  S.  593;  Lake  Shore  &c.  Ry.  Co. 

V.  Smith,  173  U.  S.  684;  Atchison  &c  R.  R.  Co.  v.  Matthews,  174 

U.  S.  96;  Brown  v.  N.  J.,  173  U.  S.  173;  Tullis  if.  Lake  Erie  &c.  R.  R. 

Co.,  175  U.  S.  348;  Cumming  v.  Richmond  County  Board  of  Education, 

175  U.  S.  536;  BoUn  V.  Nebraska,  176  U.  S.  83;  CUrk  v.  Kansas  Qty, 

176  U.  S.  114;  Roller  t.  Holly,  176  U.  S.  398;  Weyerhaueser  t.  Minn., 

176  U.  S.  550;  Maxwell  v.  Dow,  176  U.  S.  581;  Gundlins  r.  Chicago, 

177  U.  5.  183;  Ohio  Oil  Co.  v.  Indiana.  177  U.  S.'i9o:  Louisville,  ftc, 
R.  R.  Co.  V.  Schmidt,  177  U.  S.  230;  Saianac  Land  &  Timber  Co.  v. 
Comptroller  of  N.  Y.,  177  U.  S.  318;  Carter  v.  Texas,  177  U.  S.  442; 
L'Hote  r.  New  Orleans,  177  U.  5.  587;  Sully  *.  Am.  Ntl.  Bank,  178 
U.  S.  389;  Wheeler  r.  New  York  &c.  R.  R.  Co..  178  U.  S.  321;  Taylor 
t.  Beckham,  178  U.  S.  548;  Am.  Sugar  Refining  Co.  *.  Louisiana,  179 
U.  S.  89;  Williams  v.  Fears,  179  U.  S.  370;  New  York  «.  Baricer,  179 
U.  S.  279:  Wisconsin  &c.  R.  R.  Co.  v.  Jacobson,  179  U.  S.  387;  Mason 
>.  Missouri,  179  U.  S.  328;  DevhK  c.  Los  Angeles,  203  U.  S.  313; 
Cox  V.  Texas,  303  U.  S.  446;  National  Council  s.  State  Coundl,  303 
U.  S.  151 ;  St.  Mary's  Petroleum  Co.  r.  West  Virginia,  203  U.  S.  183; 
Northwestern  Life  Ins.  Co.  r.  Riggs,  303  U.  S.  243:  Atlantic  Coast 
Line  e.  Florida,  303  U.  S.  356;  Seaboard  Air  Line  v.  Florida,  203  U.  S. 
361;  Fairhaven  &  Weatville  R.  R.  Co.,  r.  New  Haven,  203  U.  S.  379; 
Cahen  v.  Brewster,  203  U.  S.  543;  Gatewood  r.  North  Carolina,  203 
U.  S.  531:  Security  Trust  Co.  p.  Lexington,  ao3  U.  S.  323;  Martin 
t.  Pittsburg  &  Lake  Erie  R.  R.,  203  U.  S.  284;  Board  of  Education  v. 
Illinois,  303  U-  S.  553:  Hodges  v.  United  States,  203  U,  S.  I;  Ala- 
bama &  Vicksburg  Railway  Co.  *.  Mississippi  R.  R.  Commission, 

303  U.  S.  496;  Hatch  V.  Reardon,  304  U.  S.  153;  Ballard  p.  Hunter, 

304  U.  S.  341 ;  Western  Turf  Association  r.  Greenberg,  304  U.  S.  359; 
Cleveland  Electric  Railway  Co.  r.  Cleveland,  204  U.  S.  116;  (Md 
Wayne  Life  Association  p.  McDonough,  2D4  U.  S.  8;  Chicago,  Bur- 
lington &  Quincy  Railway  Co.  p.  Babcoclc,  304  U.  S.  585;  Walker  t. 
McLoud,  204  U.  S.  303;  Coffey  v.  Harlan  County,  204  U.  S.  659; 
Bacon  p.  Walker,  304  U.  S.  311;  Bachtel  p.  Wilson,  304  U.  S.  36; 
Barrington  v.  Missouri,  205  U.  S.  4S3;  Halter  p.  Nebraska,  305  U.  S. 
34;  Wilmington  Mining  Co.  p.  Fulton,  305  U.  S.  60;  Tiacy  p.  Cata- 
bei^,  205  U.  S.  170;  Patterson  p.  Colorado,  305  U.  S.  454;  Chanler  «. 
Kelsey,  305  U.  S.  466;  Sauer  p.  City  of  New  York,  206  U.  S.  536; 
Atlantic  Coast  Line  i.  North  Carolina  Corporation  Commission,  306 
U.  S.  i;  Buck  V.  Beach,  306  U.  S.  393;  Bemheimer  p.  Converse,  3o6 
U.  S.  516;  Hunter  p.  Fittsbu^h,  307  U.  S.  161;  Pcdk  p.  Mutual  Re- 
aerve  Fund  Association,  307  U.  S.  310;  ConsoUdated  Rendering  Co. 
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Appbmdiz  ■■  Vermont,  307  U.  S.  541;  Raymond  «.  Chicago  Traction  Co.,  307 

XX  U.  S.  30;  Central  of  Georgia  RaQmy  *.  Wright,  307  U.  S.  137;  Bit* 

terman  v.  Louiavitlc  ft  Nashville  Railroad,  ao7  U.  S.  305;  Lee  *.  Nnr 
Jeney,  207  U.  S.  67;  Oaan  Lumber  Co.  e.  Unioii  County  Bank,  307 
U.  S.  251;  Seaboard  Air  Line  e.  Seegera,  307  U.  S.  73;  Heath  ft  Mil- 
Ugan  Co.  *.  Wont,  307  U.  S.  338;  latetsUte  Railway  Co.  «.  Hawa- 
ditiaetta,  307  U.  S.  79;  Coei&opolitan  Qub  v.  Virginia,  308  U.  S.  378: 
Miurston  v.  Danvilk  and  Wertem  Railway,  308  U.  S.  598;  Northern 
Pacific;  Railway  tr.  Duluth,  3o8  U.  S.  583;  Diaconto  Gesdlachalt  v. 
Umbreit,  30S  U.  S.  570;  UghbaokB  v.  ArmBtrong,  ao8  U.  S.  481 ;  Hul- 
lerv.  Oregon,  308  U.S. 41a;  Darn^AScm  r.  Memphis, 208  U. S.  113; 
Central  Railroad  Co.  v.  Jersey  City,  309  U.  S.  473;  Longyear  *.  Toolan, 
ao9  U.  S.  414;  Hudson  Water  Co.  b.  McCarter,  309  U.  S.  349;  Ex  parte 
Young,  309  U.  S.  133:  Thompson  n.  Kuitucky,  309  U.  S.  340:  Lug  ■. 
Newjersey,  309 U.S.  467; Londoner «,  Denver,  3ioU.  S.  373;  Delmar 
Jockey  Club  t.  Missouri,  210  U.  5.  334;  Cleveland,  Ciociniiati,  etc. 
Railway  Co.  «.  Porter,  310  U.  S.  177;  Beiea  CoU^e  v.  Kentucky,  311 
U.  S.  45;  Twining  V.  New  Jersey,  3ii  U.  S.  78;  HomeTeleph.  andTd^. 
Co.  V.  Los  Angeles,  311  U.  S.  365;  Lemieux  *.  Your^,  311  U.  S.  489; 
Been  v.  Glynn,  3ii  U.  S.  477;  McClean  v.  Aifcanns,  3II  U.  Sl  539; 
Paddell  t>.  New  York.  31 1  U.  S.  446;  Ruach  v.  Jdin  Duncan  Land  ft 
Mtn.  Co.  311  U.S.  536;  North  American  Cold  Storage  Co.  >.  Chicago, 
an  U.  S.  306;  New  Yoric  ex  rel.  SSia  ».  Hcsterfoeig,  311  U.  S.  310; 
Thomas  V.  Texas,  313  U.  S.  378;  Hammond  Packing  Co.  e.  Arfcan^u, 
313  U.  S.  333;  Waters-Pierce  Co.  r.  Texas.  313  U.  S.  86;  Knoxville  *. 
Knoxville  Water  Co.  3T3  U.  S.  i,  New  York  C.  ft  H.  R.  R.  Co.  •.  United 
States,  313  U.*S.  481 ;  LoHiBville  4  N.  R.  Co.  u.  Central  Stock- Yanfa  Co., 
313  U.  S.  132;  Ontario  Land  Co.  e.  York,  313  U.  S.  133;  Moxer  r.  Pta- 
body.  313  U.  S.  78;  Waters-Pierce  Oil  Co.  v.  Deselms,  313  U.  S.  159; 
Keerl  v.  Montana,  313  U.  S.  135;  Bonner  p.  Gonuan,  313  U.  5. 86;  Welch 
a.  Swaaey,  314  U.  5.  91 ;  District  of  Columbia  v.  Brooke,  314  U.  S.  138; 
Interstate  Com.  Commisnon  p.  Illinms  C.  R.  Co.,  3IS  U.  S.  453;  South- 
em  R.  Co.  V.  Greene,  3i6  U.  S.  400;  Louisville  ft  N.  R.  Co.  v.  Gaston, 
316U.  S.4lS;AlvarexySaachext',  United  States,  3 16  U.  S.  167;  Mis- 
souri P.  R.  Co.  V.  Kansas  ex  rel.  Taylor,  3 16  U.  S.  363 ;  Laurel  Hill  Cem- 
etery V.  San  Francisco,  3t6  U.  S.  358;  Southwestern  Oil  Co.  r.  Texas, 
317  U.  S.  1 14;  Brown-Fomian  Co.  p.  Kentucky,  317  U.  5. 563;  Willianis 
fl.  Arkansas,  317  U.  S.  79;  Standard  Oil  Co.  v.  Tennesne  ex  rd.  Cales, 
317  U.  S.  413;  Missouri  P.  R.  Co.  v.  Nebraska,  317  U.  S.  196;  KkM, 
D.  ft  R.  Co.  «.  Musselman  Grocer  Co.,  317  U.S.  461;  Grenada  Lumber 
Co-e.  MIs9is8ip[n,3I7U.S.433;  Louisville  ft  N.  R.  Co.  p.  Miltoa,  3i8 
U.  S.  36;  Watson  b.  MaryUnd,  3i8  U.  S.  173;  Western  U.  Tefag.  Co. 
V.  Commeroal  Millli^  Co.,  318  U.  S.  406;  Griffith  p.  Connectkait,  3i8 
U.  S.  563;  United  States  s.  Hdnse,  318  U.  S.  533;  Ling  Su  FaM  •. 
United  States,  3i8  U.  S.  303;  Illinois  C.  R.  Co.  e.  Kentodcy,  3i8 
U.  S.  551;  Cincinnati,  I.  &W.  R.  Co.  p.  Connersville,  3i8  U.  S.  336: 
Sbevlin-C^rpenter  Co.  p.  Minnesota,  3i8  U.  S.  57;  Franklin  p.  South 
Carolina,  3i8  U.  S.  161;  Oi^  Chang  Wng  p.  United  States,  3i8 
U.  S.  373. 
Action  2.  Representatives  shall  be  apportioned  among  the  several 
States  according  to  their  respective  numbers,  counting  the  whole  num- 
ber of  persons  in  each  State,  excluding  Indiana  not  taxed.   But  when 
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the  right  to  vote  at  any  decdon  for  the  choice  of  electors  for  Preaident     Apfbhdix 
and  '^ce-President  of  the  United  States,  Representatives  in  Congress,         XX 
the  Executive  and  Judidal  ofliocrB  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such 
State,  being  twenty-one  years  of  age,  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  parddpadon  in  lebdlion,  or  other 
crime,  the  basis  of  representadon  therein  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
□umber  of  male  dtizena  twenty-one  yean  of  age  tn  such  State. 
UcPhenon  v.  Bbcker,  146  U.  S.  I. 

SECTION  3.  No  pcnod  diall  be  a  Senates  or  Repmentadve  in  Con- 
greas,  or  elector  of  Pre«dent  and  Vice-Presideot,  or  hold  any  office, 
dvil  or  military,  under  the  United  States,  or  under  any  State,  who, 
having  previously  taken  an  oath,  as  a  member  of  Coi^rees,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any  State  l^islature,  or 
as  an  execudve  or  judidal  officer  of  any  State,  to  support  the  Constitu- 
tion of  the  United  States,  shall  have  engaged  in  insurrecdon  or  rebel- 
lion against  the  same,  or  ^ven  aid  or  comfort  to  the  enemies  thereof. 
But  Congress  may  by  a  vote  of  two  thirds  of  each  House,  remove  such 
disalnlity. 

Sbction  4.  The  validity  of  the  pubUc  debt  of  the  United  States, 
authorized  by  law,  induding  debts  incurred  for  payment  of  pennons 
and  boundes  for  services  in  suppressing  insurrection  or  rebellion,  shall 
not  be  quesdoned.  But  neither  the  United  States  nor  any  State  shall 
assume  or  pay  any  debt  or  obligadon  incurred  in  aid  of  insurrecdon 
or  rebellion  against  the  United  States,  or  any  claim  for  the  loss  or  eman- 
dpation  of  any  dave;  but  all  such  debts,  obligations  and  claims  shall 
be  held  ill^al  and  void. 

SBCnour  5.  The  Congress  shall  have  power  to  enforce,  by  appn^- 
ate  l^jsladon,  the  provisions  of  this  artide. 

Crandsll  e.  The  Sute  of  Nevada,  6  Wall  35;  Paul  r.  Vir^nia,  8 
WaU.  168;  Ward  s.  Maryland,  13  WalL  418:  aaughter-House  Cases, 
16  WaU.  36;  Bradwell  v.  The  State,  16  Wall.  130;  Bartemeyer  v. 
Imm,l8WaU.  139:  Minor*.  Happenwtt,  31  Wall.  163;  Walker e.Sau- 
vinet,  93  U.  S.  90;  Kennard  v.  LouuiaDa  ec  id.  McM^an,  93  U.  5. 
4B0;  United  States  p.  Cnukshank,  9a  U.  S.  543;  Munn  a.  IlUnois,  94 
U.  S.  113. 

ARTICLE  XV* 

SscnoN  I.  The  right  of  dtizena  of  the  United  States  to  vote  riiall 
Dot  be  denied  or  abiidged  by  the  United  States  or  by  any  State  on  ac- 
count of  race,  color,  or  previous  condidon  of  servitude. 

t  The  rateenth  Amendment  to  Congress  on  the  37th  of  Pebmaiy, 

the  Consdtutionof  the  United  States  1869,  and  was  dedared,  Inaproda- 

was  proposed  to  the  legialaturei  of  mation  of  the  Secretary  of  State, 

the  sewal  states  by  the  Fortieth  dated  March  30, 1870,  to  have  been 
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Affbhsiz        Section  2.  The  Congress  shall  have  power  to  enforce  this  arUde 
XX  by  appropriate  legialatioii. 

United  States  p.  Reese  et  al.,  93  U.  S.  914;  United  States  v.  Cniik- 
■hank  et  al.,  93  U.  S.  543;  Neal  p.  Delaware,  103  U.  S.  370;  Uniod 
States  p.  Waddell  et  al.,  II3  U.  S.  76;  Ex  parte  Yarbrotigb,  no  U.  S. 
651 ;  McPberson  v.  Bbcker,  146  U.  S.  i ;  James  s.  Dowinaii,  190  U.  S. 
137;  Hodges  >.  United  States,  203  U.  S,  t. 

RATIFICATIONS   OF  THE  CONSTITUTION 

The  Constitutioii  waa  adapted  by  a  convention  of  the  States  Scfv 
tember  17,  1787,  and  was  subsequently  ratified  by  the  several  States, 
in  the  following  order,  viz.: — 

Ddaware,  December  7,  1787. 

Pennsylvania,  December  I3, 1787, 

New  Jersey,  December  18, 1787. ,, 

Georgia,  January  3,  1788. 

Connecticut,  January  9,  1788. 

Maaaachusetts,  February  6,  1788. 

Maryland,  April  38,  1788. 

South  Carolina,  May  33,  1788. 

New  Hampshire,  June  3i,  1788. 

Virgjnia,  June  36, 1788. 

New  York,  July  36,  1788. 

North  Carolina,  November  ai,  1789. 

Rhode  Island,  May  39,  1790. 

The  State  of  Vermont,  by  convention,  ratified  the  Constitutioo  on 
the  lOthof  January,  1791,  and  was,  by  an  Act  of  Congress  of  the  i8th 
of  February,  1791,  "received  and  admitted  into  this  Union  as  a  new 
and  entire  member  of  the  United  States  of  America." 

ratified  by  the  legislatures  of  twenty-  March  I7--Apri]  14,  1869  (and  tlie 

nine  of  the  thirty-seven  States.  The  legislature  of  the  sanw  State  paMcd 

dates  <rf  these  latificadona  (arranged  a   lesolutioii  January   5,   1870,  tn 

in  the  order  of  their  reception  at  the  withdraw  its  consent  to  h);  New 

Department  of  State)  were:  From  Hampshire,  July  7,  1869;  Nevada. 

Nc^th  Carolina,   March   5,   1869;  March  I,  1669;  Vennont,  October 

West  \nrgittia,  March  3, 1S69;  Mas-  31,  18691  Virginia,  October  8,  1869; 

sachusetts,  March  9-13,  1869;  Wis-  Missouri,  January  lo,  1S70;  Mis- 

consin,    March    9,    1869;    Maine,  sisstppi,  January  15-17, 1870;  Ohio, 

March  13,  1669;  Louisiana,  March  January  37,  1870;  Iowa,  Fdxuary 

5,  1B69:  Michigan,  Match  8,  1869;  3,  1870;  Kansas.  January  18-19, 

South  Carolina,  March  16,   1869;  i870;Minnesota,Februaryi9, 1870; 

Pennsylvania,  March  36,  1869;  Ar-  Rhode  Island,  January  18,  1870; 

kansas,  March  30,  1869;  Connecti-  NebiBska,  February  17,  i87o;Te)(as. 

cut.  May  [9, 1869;  Florida,  June  15,  February  18,  1870.    The  State  of 

1869;  Illinois,  March  5,  1S69;  In-  Georgia  also  ratified  the  ai 

diaoa.  May  13-14, 1669;  New  York,  February  3,  1S70. 
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KATIFICATIONS  OP  THB  AUBNDMBHTS  TO  THB  CONSTrFUTION 

The  first  ten  of  the  preceding  articles  of  amendment  (with  two  others 
which  were  not  ratified  by  the  requisite  number  of  States)  were  sub- 
mitted to  the  several  State  legislatures  by  a  resolution  of  Congress 
which  passed  on  the  35th  of  September,  1789,  at  the  first  session  of  the 
First  Congress,  and  were  ratified  by  the  legislatures  of  the  following 
States:  — 

New  Jersey,  November  30,  1789. 

Maryland,  December  19,  1789. 

North  Carolina,  December  33,  1789. 

South  Carolina,  January  19,  1790. 

New  Hampshire,  January  35,  1790. 

Delaware,  January  28,  1790. 

Pennsylvania,  March  10,  1790. 

New  York,  March  37,  179a 

Rhode  Island,  June  15,  1790. 

Vermont,  Novembers,  179I' 

\^rginia,  December  15,  1791. 

The  acts  of  the  legislatures  of  the  States  ratifying  these  amendments 
were  transmitted  by  the  governors  to  the  President,  and  by  him  com- 
municated to  Congress.  The  legislatures  of  Massachusetts,  Connecti- 
cut, and  Geoi^  do  not  appear  by  the  record  to  have  ratified  them. 

The  Eleventh  Article  was  submitted  to  the  legislatures  of  the  several 
States  by  a  resolution  of  Congress  passed  on  the  sth  of  March,  1794, 
at  the  first  session  of  the  Third  Congress;  and  on  the  Sth  of  January, 
179S,  at  the  second  session  of  the  Fifth  Congress,  it  was  declared  by  the 
Premdent,  in  a  message  to  the  two  Houses  of  Congress,  to  have  been 
adopted  by  the  legislatures  of  three  fourths  of  the  States,  there  being 
at  that  time  sixteen  States  in  the  Union. 

The  Twelfth  Article  was  submitted  to  the  legislatures  of  the  several 
States,  there  bdng  then  seventeen  States,  by  a  resolution  of  Congress 
paseed  on  the  12th  of  December,  1803,  at  the  first  sesuon  of  the  Eighth 
Congress,  and  was  ratified  by  the  legislatures  of  three  fourths  of  the 
States  in  1804,  accordii^  to  a  proclamation  of  the  Secretary  of  State 
dated  the  35th  of  Septemb«-,  1804. 

The  Thirteenth  Aitide  was  submitted  to  the  legi^atures  of  the  several 
States,  there  being  then  thirty-six  States,  by  a  resolution  of  Coi^resa 
passed  on  the  ist  of  February,  1865,  at  the  second  session  of  the  Thirty- 
eighth  Coi^ress,  and  was  ratified,  according  to  a  prodamatioa  of  the 
Secretary  of  State  dated  December  18, 1865,  by  the  l^isiatures  of  the 
following  States:  — 

Illinois,  February  i,  1865. 
Rhode  Island,  February  3, 1865. 
Michigan,  February  3,  1865. 
Maryland,  February  3,  1865. 
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Affskdh  New  York,  February  3,  1865, 

XX  West  Virginia,  February  3,  1865. 

Maine,  February  7,  1865. 
Kansat,  February  7,  1865. 
Masaaduuetts,  February  8, 1865. 
Pennsylvania,  Fd>niaiy  8, 1865. 
Virginia,  February  9,  1865. 
Ohio,  February  10,  1865. 
Missouri,  February  10,  1865. 
Indiana,  February  16,  1865. 
Nevada,  February  16, 1865. 
Louisiana,  February  17, 1865. 
Minnesota,  February  33,  1865. 
Wisconsin,  March  i,  1865. 
Vermont,  March  9,  1865. 
Tennessee,  April  7,  1865. 
Arkansas,  AimiI  30, 1865. 
Connecticut,  May  5, 1865. 
New  Hampshire,  July  i,  1865. 
South  Carcdioa,  November  13, 1S65. 
Alabama,  December  3,  1865. 
North  Carolina,  December  4, 186$. 
Georgia,  December  9,  1865. 

The  foliowii^  States  not  enumerated  in  the  proclamation  of  die  Sec- 
retary of  State  also  ratified  this  amendment:  — 

Oregon,  December  11,  1865. 

CaUfomia,  December  30,  1865. 

Florida,  December  38, 1865. 

New  Jersey,  January  33,  1866. 

Iowa,  January  34,  1866. 

Texas,  February  18, 1870. 
The  Fourteenth  Article  was  submitted  to  the  Icglalatares  of  tiie 
several  States,  there  beioK  then  thirty -seven  States,  by  a  retohilioa  of 
Congress  passed  on  the  i6th  of  June,  1866,  at  the  6nC  Kmcm  (rf  the 
Thirty-Ninth  Congress,  and  was  ratified,  according  to  a  prodamatioa 
of  the  Secretary  of  State  dated  July  38, 1868,  by  the  legi^toia  ot  the 
following  States:  — 

Connecticut,  June  30,  1866. 

New  Hampshire,  July  7,  1866. 

Tennessee,  July  19,  1866. 

New  Jersey,  September  11,  1866.* 

Oregon,  September  19,  i866.» 

Vermont,  November  9,  1866. 

1  New  Jersey  withdrew  her  con-  ■  Oregon  withdrew  her  cooMnt 
sent  to  the  ratification  in  Ai^,  to  the  latificatioii,  tjtb  (rf  October, 
1868.  1868. 
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New  Yo^,  January  lo,  1867.  AmHDn 

Ohio,  January  11, 1867.'  ^^ 

Illinois,  January  15,  1867. 

West  Virginia,  January  16,  1867. 

Kansas,  January  18,  1867. 

Maine,  January  19,  1867. 

Nevada,  January  23,  1667. 

Missouri,  January  36,  1867. 

Indiana,  January  29,  1867. 

Minnesota,  February  i,  1867. 

Rhode  Island,  Felmiary  7,  1867. 

Wisoon^,  February  13,  1867. 

Pennsylvania,  February  13,  1867. 

Michigan,  February  15,  1867. 

Massachusetts,  March  30,  1867. 

Nebradca,  June  15,  1867. 

Iowa,  April  3, 1868. 

Arkansas,  April  6,  186S. 

Florida,  June  9,  1868. 

North  Cardina,  July  4,  i868.» 

Louisiana,  July  9,  1868. 

South  Carolina,  July  9,  i868.> 

Alabama,  July  13,  1S68. 

Geor^,  July  3i,  1868.* 

The  Sute  of  Virginia  ratified  this  amendment  on  the  8th  of  Octnber, 
1869,  subsequent  to  the  date  of  the  proclamation  of  the  Secretary  of 
State.* 

The  States  of  Delaware,  Maryland,  Kentucky,  and  Texas  rejected 
the  amendment. 

The  Fifteenth  Artide  was  submitted  to  the  legi^tures  of  the  several 
States,  there  being  then  thirty-seven  States,  by  a  resolution  of  Congress 
passed  on  the  37th  of  February,  1869,  at  the  first  session  of  the  Forty- 
first  Coi^ress;  and  was  ratified,  according  to  a  proclamation  of  the 
Secretary  of  State  dated  March  30, 1870,  by  the  legislatures  oi  the  fol' 
lowing  States:  — 

Nevada,  March  1, 1869. 
West  Virginia,  Mardi  3, 1869. 
North  Carolina,  March  5,  1869. 
Louisiana,  March  5, 1869. 
Illinois,  March  5,  1869. 
Michigan,  March  8,  1869. 
Wisconsin,  March  9, 1869. 
Massadiusetta,  March  I3,  1S69. 
Maine,  March  I3, 1869. 
■  CMo  ^thdrew  her  consent  to         ■  North  Carina,  South  Caro- 
tbe  ratification  in  January,  1868.  Una,  Georf^  and  ^nrgilua  had  pre- 

viously rejected  the  amendment. 
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Appendix  South  Carolina,  Mardi  l6,  1869. 

XX  Pennsylvania,  March  26, 1869. 

Arkansas,  March  30,  1869. 
New  York,  April  14,  l869.> 
Indiana,  May  14,  1869. 
Connecticut,  May  19,  1869. 
Florida,  June  15, 1869. 
New  Hampahire,  July  7,  1869. 
Wginia,  October  8, 1869. 
Vermont,  October  ai,  1869. 
Alabama,  November  34,  1869. 
Misaouri,  January  10,  1870. 
MisaiaBtppt,  January  17,  1870. 
Rhode  Island,  January  18, 1870. 
Kansas,  January  19,  187a 
Ohio,  January  27,  1870.* 
Cvor^,  February  3, 1870^ 
Iowa,  February  3,  1870. 
Nebraska,  February  17,  1870. 
Texas,  February  18,  1870. 
Minnesota,  Felwuary  19,  1870. 

The  State  of  New  Jersey  ratified  this  amendment  on  the  Stat  of 
February,  1871,  subsequent  to  the  date  of  the  proclamation  of  die  Seo 
retary  of  State.' 

The  States  of  California,  Delaware,  Kentucky,  Maryland,  Or^on, 
and  Tennessee  rejected  this  amendment. 

'  New  York  withdrew  her  consent      the  amendment  May  4,  1869. 
to  the  ratificatkin,  January  5, 1870.  ■  New  Jeney  had  previoudy  re- 

*  Ohio  had  previously  rejected      jected  the  am^ufment. 
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Hamilton.  36;  ita  outcome,  t6;  and  tbc  caB  for  a 
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u3wd 
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Artlcfmof  Cot^daatlon 
New  En^aiid  (1643).  fuu  ten  cr,  4T7-4S1. 
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IUUtIui  Repnbllc,  i 
BetCh,  MoHopolia  u 
BcatCr,  Joba,  loS. 
Bcckct  Thomu  i.  v 


I /wIiMMal  7nuti,  QDoUd.  43J. 


ueoiora,  ijuiuuns,  itw. 

BoijuniD,  Judata  P.,  i9i- 

BOMID,  SgMTl,  aiT. 

Benton,  Tlioma*  H..  Tkiny  Tmri-  Vltm.  957  tnd  n., 

31  s,  31 B  and  n..  31c.  3M- 
ncrtaUre  (EoBluid).  fg. 
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BritMi  Bmpbb 
tloao<(i9ii). 
Broom,  CoiuUbil 
Brooni,  Jaoit),  I7' 
Bivni.]iuUcaH< 


»  Heniy  B.,  opinioB  In  Mattes 
wr  (.  FCnuon,  nfs,  317;  la  B 
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kclilaCion,  lu- 
Cabuet  conndl.  Stt 
Cable  companlei.  and  the  Act  □(  1910,  439. 
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■e.  10],  58A-it)6.  and  djacuned. 
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Cbaae,  310.3". 
"  C^ompact  theory,"  hi  work  of  Haitlord  Convention, 
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»,  136, 3JO  leqq.  354  nm- 360, 370, 461. 4t>: 
T.-U -.  ...-  ^ S^-.IIES 

completea  the  ConiUtufian.'  348;  KcUoo  I,  la- 
tended  to  lenwdy  ddect  diadoaed  by  Dred  Scott 
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■tatea,  an  American  Invention,  los,  45T. 
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Scott  •-  Sondtord.  301,  igi. 
Sarlgny,  Filedilch  Kari  von.  variou*  wotb  of,  Quoted* 


Scotland,  light  of  accnaed  to  call  wlQuHea  hi.  339. 

Scott,  Died,  hlatoiv  of.  ago  leqa. 

Scott,  Wlnfidd,  310. 

Scott  a.  Sandfmd,  cooatitatloiulity  of  Mlwuri  Con- 
prombe  the  namce  of  the  l*>ue,  aga ;  and  the  13th 
AnModuMSt,  »3;  conduct  of  thoae  who  rriuaed  to 
ahide  by  lin  iJliii  waa  purely  zevolutlonaiy.  37p, 
330,  33':  and  CUef  Juatlce  Taney,  33T,  33S;  lua- 
tice  Cuitii'B  ilii  mini  opinion  fai.  349,  350;  ded- 
rica  io,  overturned  by  14th  Amendment.  311.  Stt 
alaoisTableofCaain. 

ScHlatf,  Initltuted  by  Bennr  II,  n. 

Seceaion,  docttlne  of,  and  tlie  Ky.  and  Va.  Rcwiln- 
•' — -" formldaUe  M 


on  eniedlency  o(,  3i3i 
UaitKicd  Cooventlai  on,  314; 
...     _     .     y,  jjj.  n, 

Ribjei:^3aj: 


313;  Jeffsaon  and  J. ' 
oliit  of.  in  Man.,  313.  314; 
' o(J.R.-fiicket 


doctrine,  3*1,  33t;  an  extra-cdostitDtlonal  lemedy, 
3MI.  3Jo;  attempt*  at.  In  1860-61,  33S  aeqq. 
leoMary  of  State,  14S.  iiT. 

Law  (1798).  304;  Ita  primary  puipoae.  3os: 
Mecn^an  nmr,  30Si  attacked  by  Ky.  and 

9.  Sb3\  unlvecaal 

concsnlng,  coaitnied  H  Saiiienie  Conit.  136;  ei- 
emptloa  fiom.  not  one  of  the  fundamental  rli^ita 
cf  dtiiaialiip  gttaianteed  by  14th  Amendment.  369; 
doctrine  of  Twlaiog  *.  New  Jeney  to  Chit  effect, 
doubted,  369. 
ieminole  War.  3S4. 

t  of  U.  6..  method  of  dcctlon  of.  iB4.  it 


dent  of,  and  the  countlag  of  the  dectoral  vote,  310. 
JeriUe  India  Houae.  Sh  India  Houae. 
Sewaid,  wmiam  H..hla  "  liretnarible  coUUct"  (peodh 

'"•.  399.  40a;  393,  3M- 

nem,  and  the  N.  W.  Territory.  155. 
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ahui'i  RtbdIIoa.  147,  ng. 

Sfaddco,  Gilbert,  AtilibtafiDii  .. ,.  _,. 

SheldoiilM  comiact.  the.  tnA  twrntlan  oi  tbe  clcnj', 


IT,  3S;  tBTon  appofntment  of  Btecutiv*  bf  Coa- 
pcM,  ilii  aa  otpnlnUnn  ^  ConvcBi  184.  its. 
iW;  oppsaca  carlr  amcDdnKou,  iiS;  9.  «.  -" 

IT9,  IM.  330.  MO. 

Sh-J^™"  Auti-TruM  Act,  ud  the  Sspreme  Cl . 

agS;  pnnFliioii*  of.  431;  how  lutdrntaoil  by  ft* 
unhm  431,  436;  conMnied  UtcnOy  by  8u|iraB* 
Couit,  n^iillea  tt  coomiuaicc*.  436.  437.  4M1 
uocccdlaii  UDda.  bddn  1 8e J.  436 1 U.  S.  ■.  Kiii& 
Co^  39t.  436,  ^t;  wid  the  "  hnliBnc  Dompwiy," 
43S;  Noctbon  Seciultlca  Co.  Cue,  agt,  4M.  440: 
s-Pmideat  Rooaerdt  oa  the  mitfiu  a.  441; 
dianictcTlseil  tv  Judge  lAcombe  Id  U.  S.  *■  Amo^ 
lean  Tobacco  Ok,  443;  reviewed  and  dlaciuicd  by 
V.  Moiaweta,  443-447;  proUem*  aiWos  under.  Mill 
HMolved,  440  leiM' 

ShleU-BUaey.  SmScaatt. 

a,  5S1  uae  oif  the 


Slbtfla.  In  iSji.  39t,  JM. 
5U*  PmtUai  (aMBmODii  « 


Stove  atatee  admitted  to  Ualoii  brfore  itte.  ipo;  and 
the  doetrim  <(  aMeaalan,  32b  sad  n. 


CoDitJtutloa  coacernina. 

Conkluitlnu  v 
Stoveiv,  compllcat 


Ki\  i 


rnoed  I»F.  In  ibcnMlBfl  b*J^ 
j;  la  the  ContitatliMi,  109  and 
Mony  prior  to  Rerolatkia,  as3; 
I  of  the  CoBaUtatloti. —  — 


•-  >531  I 


, Erica,>S4iootpapa)ari 

and  Ga.,  brfore  hnenttDQ  at  coUorHln,  U4i 
JeSenoo'e  plan  for  tenparatT  w"^  an.  w.  Ti 
ittory.  ij6.  m;  prohibited  tbae  by  ameiidmaa  to 
'^"'-ance  of  17BJ,  isl.  which  wai  pawd  br  *at«i 
n  Mate*,  >6e,  sto;  Jeflema'a^an  far  erdnc- 
oooiUct  OTO-.  made  bKrltaUe  br 


arcBceptloS-C 


torn,  not  by  law,  371,  arfi;  gndnal  aboUtkn  of,  la 
Nottbem  SUua,  nil  and  the  LooWaoa  Parchaae. 
■74,  nfii  not  piohlblud  In  MIm.,  itB;  battle  far.  to 
be louEht  beyond  the  MliriirippI  Slier,  np;  and 
the  Uunurf  Compromlie.  iSo.  tli,  sSr;  anmiwlim 
<t  Florida  and  Toai  the  lut  poariMe  stenrion  of 
territorial  limits  of,  ata;  in  Medeaa  Hate  of  Teaaa 
andCoahuiU.  185;  In  TexM  enabUni  act.  iRj;afM' 
election  of  Polk  became  the  bumfais  qQaCloa.  tS6i 
Ueirican  War  a  vtctory  far,  aS6:  eMendoo  cf.  In 
toritmiei.  Its  only  hope,  lU;  the  railial  TTiliiiiitg 
BUI,  >SS  Kqq-:  and  the  "Kinacter  aovcrelfnty 
Idea,  iBR,  180;  and  tike  Liacobi'Doaclai  debUea. 
1(0;  and  the  Died  Scott  caie,  20a  Kqq.;  dtamptlve 
loiet  of,  903,  3941  an  aOy  of  the  pnnhidal  aeMt 
embodied  In  Aitlclea  of  Confederation,  3«i;  and 


Am,  331,  333,  334;  SAix  .. 
law."  330;  ined^tBtcd  OvU 
—'—  ^loHdicd  by  ConnvM 
let  of  Colombia  (iMi). 


(1861).    343.    BI 

344:  and  the  Emandpatko  ProdasadoD,  343; 
aboUibed  tbcRby,  34|,  not  ontll  latlBatiDii  a  13U1 
Amendment.  34!.  340;  moM  be  mpported  by  local 
police  rtnitalJciiii,  344.  343;  aboUllon  of,  freed  maa- 
tcf  aa  wdl  u  ilave.  346,  34Ti  hnl  effect  rf  aboli- 
tion of.  347;  131,  loS. 
Etavea,  KatDi  of ,  InfneonintriiB.  uj^at  Jameatown, 


Va.,  ri»\  in  Ky.,  373,  174;  rcdb- 

_..  ._       J  by  CosMUntioo,  173;  thne^ftta 

rale  cooconini,  daunnced  by  Hartford  Cav*ci». 
tloB,  314:  of  ovMnannacil  in  the  Civil  ^ar.  fre^ 
343!  emtdoyad  acalnat  aammment,  dalB  <rf  mMtr 
to  MTricei  of,  dedand  loiMt,  343- 
StoTCi.  fni^Te,  pravlilaa  of  CooJUtnaon  coacera- 
ina,  3M;  In  OrdlnaiKe  of  17S1,  asS;  return  of,  ^n- 
huitcd,  343.  And  ut  Pnflllvt  Stave  Low. 

Snilfa,  Ai&mflriaUt  0^  UttUau.  ITO,  379- 

SmUta.  UeiaBctbon,  hi  N.  Y.  atraole  over  ntilca- 

tlon.  aiTj  aiT- 
Soboi,  Rodolpli,  and  the  Gemaa  code  of  iMO.  467; 

"      -wet), SB. 

doctrine  of,  and  tiw  Dred  Scott 


It  to  bay  Cnba,  aU;  aod  a  pntstfrc 
3iti  and  the  Unioo,  333,  313;  iiiii^iii  be- 
port  of  policy  of ,  336;  bUchtioa  efloct  of  ttar- 


t  War.  347. 
\  Aneric*,  n ,  _ 

Holy  Alliance,  3l9i  and  the  U.  S,  396:  1 

Mateairf.  inilsi.  991. 
kHith  Canllna,  cokmy  of, 

riiiiaiiM  I3J,  and  In  laC 

Mtb  CaroUaa,  cooMltatioa  of  I7TS  and  d 

Gnat  Charter,  r"    "'"     " 


aneCouit  of.  104;  illllea  Coo- 
t;  davcry  renodad  wKh  lavta- 1^ 


South  Folk  (£ 


confedsBcy,  Intricnei  for  a,  la  Va-  OtSI]. 
3j  cniehed  by  5.  C,  iia,  113. 

Slatei.  itaTary  enludsl  boei  N.  W.  Tori- 

tvy  by  votta  of.  360,  37a;  attempted  «eceMlo«iof,33t. 

""""" "  ' f  popoiatioo  in,  befote  1S30,  iM. 

.  aauni  Teutona.  tribal,  not  IB- 
action  between  Kliwof  Prance 


Stadtbolder. 

Stamp  Act'Coocna^  dedantico  of  tUAta  and  pleT- 
ancearftbecoioalea,  laj.  4P5-49d:petitlaNtotbe      1 
KI«.tlwLocdi.BadtbeCoBniaB.  DJ. 
lur  CAambcr,  the,  ociiln  and  hinacy  ca,  S7,  U  itti  a4 
7*.  ^'^jA*?i  ^'■■^■t^.  ,,  .,   . . jt jt-    I  ' 

113,  3tS;  crowtb  of  power  oU  In  BMtoad  aai     I 
Fnnee,  403;  a  mooMa  to  be  fettered  hr  laaathn- 
tiona,  403;  diead  of  power  of,  Bmtnred  l>r  Pioch     1 
Revolntioa,  463;  old  dread  of,  dbcarded,  «e4.4H-     I 
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totbeC 


dsf  ■  Ivntcal  ujuE  iM,  411.  411. 

vinr  of,  oiliiilMMd  In 
_. by  Ky.  Rnolutlou,  306.  wj; 
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"Vf  lEiwlut 

.  ,., __^ „-i  the  poUl 

of,  18.  19,  61;  muH  bs  •tudlcd  be 


[tlcal 


n  a<  the  a  S.,  EoalWi  Cooatlcatkm  the 

nbniDctm  of,  i«.  i-  ' ' '- 

■todylns  the  Unkn, 

unmea  by  higbest  coum  oc,  1041  4A7;  noa  cnun 

covtfol  of  pane  uid  iword  under  Aitlcia  of  Cott- 

fCdentkn.  136;  <Uao  i>iiwtr  to  nsulUe 

137.  and  ifiuu  at  *—-«—■,  130;  p.  Web 

fOlir  of  tb>t  arMem,  lu.  whi^w--  -*- 

pobllc  t^vot,  14s;  "dellDqiic! 


s  AnIdM  of  CoafcdenUon, 
\tOoabSam- 

a  la,  16S,  t9K  tto- 

vindal  iplrit  of .  i68iiM>tteoaiueaf  fbcceuWHt, 
by  Federal  Gov't,  iSo:  equality  of,  ncofn&ed  fa 
ptovMoa  concemloB  U.  S.  Senkton.  184,  iSsi 
unaer  natn  pceraiTlii  OmvemloB  In  mMtir  Dl 
RepRMSUtlvc*,  iBj,  1S61  nnlut  acdoa  of  biaet, 
on  oiiBnUatlaa  of  Contiue.  iSj,  1I6,  i8«,  and  In 
ranlullon*  of  Committee  tt  the  Whole,  iSo,  loo; 
conflict  between  tefter  end  emaBer  M  to  repnMte- 
lloa  fat  Senate,  iMKqq.itthunptaof  noatletHate*, 
iMi  conitltDlloai  of.  iRqiKDtly  pcefoced  by  bfDi 
a  lUbt*,  aia,  143,  M4i  Snt  i>  AmendmcBti  dlc- 
tnted  by  their  ienlouiy.  an,  and  "coined"  ffom 
their  biUaof  li^ta,  ai3i  demand  Ai  '  '  ' 
CoDMltmloa  to  iraid  tbdr  riahta, 

pawm<t,us.'^l  — ■"' ■ "■ 

^iith,--     '-   - 


Xaj3; 

a  free  deatioyed  by  Mte- 

r. , <5w  State  aoverdmty.) 

Love  of  local  adf-fov't  Rroac  In.  at  oaUeC  mo; 
[loiKr  of  U.  S.  Supreme  Court  to  annul  lawm  of. 
33>«q.:  Matua  01  nodinfl,  after  the  War,  dettt- 
mlnad  or  Toai  a.  White.  330, 340;  iliht  of  infliue 
•    ,  ..*  * _...,.._, — ,..    ^__    __^,  ^^j  apnoint- 


tnf'of  Intentate  cDmiaenx,"4a3,"434i  control  of, 
over  IntiBitate -■     " 


of,  and  refulatlon  of  Intentate  commenie,  43s,  406; 
tnaDecUcn  lain  of.  4a6;  powa  ef.  to  reculatellquor 
traffic,  417,  418;  lav*  Bsainat  laHroad  pools  and 


Haitford  CraTentloa  r^commwida  diai«e  In  tboae 

Statta-GoKial  of  Fiance.  U  and  n. 
Suta-Geoeral  of  the  Netbolandi,  1 1 6, 1 1? . 
Statute  law.  Ibrtr-anen  aourcc*  of.  In  U.  S.,  469;  Im- 

1,  aaaamed  by  hlahe*t_  onrti 

,,  jaAmerfcanl 

d  by  U.  S. r 

ATOlntloa  wo _~ 

B.  300;  dect  of,  o 


tnder  hia  relan.  68;  leooi' 
uvcun.  «•  bM  heir,  68. 
F..  Hilary  irfltt  Crimlmt  Lam  of 


Story.  Joaeph,  Cmnintvy  oa  Ou  CemtUmUon.  6.  7, 
a44,  a4i:faUi  to  rereal  the  origin  «f  the  nndeilyiiifl 
thny  of  tha  CoanltuUoo,  7;  on  olh  Ammdment, 
144,  Mil  and  the  aeceairioD  apbit  In  Uaaa.,  313, 3M- 


tiSi 


Strong.  Caleb,  IM,  116. 

Stuarti,  the,  aodthe  Rebdlloa  (164a),  go. 

Stubba,  Wnilam.  ComMliiUomai  BUory  i4  Badooi. 

in.,  IS.  S6,  5TO-,  6in.,  70, 113,  363;  ^•i*c<  CJiarMri, 

lu.,  ji;  Retir  <s  Bemltii,  ua. 
Style.  Omafttee  tt.  S—  Coanltle> 


Sullian,  ami 
tS6iiW 


K  of  Style. 

In  the  lower  Hooae,  iSj, 

, irred  by  itatea,  947,  J71, 

I.  provided  by  Ordinance  of  17R7,  i(>7; 
' ' afteri4thAi-      '-— 


FinantUr  and  Flnoacu  of  At 


O^jn^! 
Mon,  ifii  ai 

ThMnaa,  qppoaca 
iC^taiC.S.,111 


•ugHted  by  F.  WebatK, 
-jAait  I78pk  laei  fint 
<iloi).  111;  nipiemacy  el, 


lUoa-'ui;    Uaitwy    *, 


power  In  coutltatloaal  matten,  198.  m;  ooniuiiea 
''due  pREcaa  of  law"  in  sth  and  14th  AmcndoMBta, 
77, 78, 80, 81,  Bi  -*-■  "-  — '-  ' — ■ — '  — 


liditof  axemptloQ  mm  co«p« 

atkn.  79;  Im^ned  to  nanow  It 

J68,  of  whoae  acope  H  li  the  aole  Judge,  319,  330; 
and  the  lit  AmenduMnt,  130  and  n..  mij  and  tha 
ad  Amendment.  333!  It!  dedrioB  fa  Dred  Scott  case 
In  perfect  accord  with  the  law  aa  defined  In  the  com- 
promiaea  of  the  CoDMItntion.  191,  193  and  oolea; 
had  DO  uuHu  to  abcdlab  alaTery,  a«n.;  Ila  pow> 
era  In  ecUpae  at  fbat,  309,  33t;  uandoned  by  Jay. 
309i  ui:  attached  br  Jdnon.  309,  and  rebaMU- 
tated  by  UairioU,  310,  wba  waa  Ita  nouthplece  for 
34  yean,  331;  acoiw  of  HarahaU'i  mik  ai  Chief 
JuRlce.  331:  and  the  Civil  War,  338  Kqq.,^;  the 


if  Uim.,  374,  373;  tti  fone- 
Cooatltntion.  408;  atiO  hM 

leatiaint  of  tnde.  440  aeqq. 

Swayne,  Jaatice  Koah  H.,  354. 

airim  (^ntoBi,  confederation  of,  log,  115. 


Talne,  HIpDoiyte  A.,  SUory  (|/ SHglUt  liMrorara.  ij, 

TaSmdfe,  Jamea.  180. 

Taney.  Chirf  Jnatlee  Roger  B.,  hU  fint  opinion,  33a, 

337;  and  the  acope  of  admiralty  lutlidlction,  337; 

and  tha  Died  Scott  caae,  tjo,  337, 3381  opialan  m 
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Martin  *.  Wadddl.  iL  lo,  ato;  In 

^S^^i  f  "?"■  "^^  *'T.  41 
TulB  of  1B16,  ]i6. 
Tariff  of  iSu,  316. 

TadS  cf  1B18.  maika  on  en  In  ktabn  of  e 

le^diitlaD,  3161  dedand  null  by  locUatuno^S.  C, 

Taill'iif  1B31,  dEdarad  anil  br  fefWatata  of  a.  C, 

Tailfl'c*  1I33, 

repeal ' 

TaiBof 


nulufyliw 
.J43,  311. 
D  importa,  Codiilib  ahniiM  ban  yuHU  to 

r  a  political  om  bi  1B14.  31A1 


TailO 

Tailo  qustknr  bacaix 
aectlonal  dlvUoBoa, 
TariB*.  Kate,  ol  itSj,  iM. 
TaaatioD.  power  of.  acvei  bcfors  bftoiwd  es  ■/•'■ 
tfol  aavemineiit,  4,  ao.  13a,  458,  nor  unPLdfad 
af  aa  an  attribute  01  a  federal  •yMem.  a  I ;  Snt  •ui- 
■cKcd  br  P-  Webatei,  I,  e,  19, 143, 144. 145;  the 

■ '-' temOliTlT.  11;  JSoi^bv 

.  .  .  jf  arorMaa  for,  la  ARIcto  u 
a  fatal  ddect,  136,  I37.  139,  I4i: 
3ucllce  Id  faror  of  l<a«ltui  H  tflth 


niea,  j>i,  381. 

lAitU  III),  fdl  tntlrdy  on  land,  it;  pcTMnal 
pRncftr  Bnt  made  rabject  to,  by  Heary  II.  71; 
••d  miiiMiiliilliai,  corrdatlTe  tern*,  la;  Hcoiv 
II'inateiDof.  aiappUedby  Rlelnnll.  71.T)!  i^t 
of.  iritbout  authority  of  aatloii,  aMcrted  by  Bd- 
WHd  t,  S31  abaodooMl  la  the  Con/lrmMe  earunm, 
ta;  atid  tba  cktn',  84;  hi  tbe  Aiftalan  Leatue, 
:  la  tbe  Halted  Netkerlaada,  116;  ntrpow  of 
" '"  laipoM  00  cokniea  without 

lowobtanii of  bon- 


J.  S.,  a6y  att. 

ll  foTemment.  otl^rchkal  form  of,  384:  In 
uta,  3841  In  Ftoddi,  3<s;  In  Ul«ta  and  Kaw 
Ueilco,  3S6. 

Tcnflori^  Todklary.  tanme  ^- 18*- 

TCRilarlal  landi.  Sh  Public 

Tenttorlal  porta,  and  the  ~ 

Terinorlea  of  II.  S.,  soTcnKd 
the  woild'a  hktory  bavt  been.  100; 
auaiantka  do  not  apply  to,  387;  atau 
Boa  to  general  lov't  that  cDunttn  do 
Concnai  lupnnc  over,  38;,  388;  Bol 
U.5..uadcr(lieCoDitltutlon,3Sg.  Ai 


u.a.  5-. 

Teutonic  Invaden  of  Britain,  5 

Teutonic  iH  '   "^ 


raden  of  Britain,  (1,  < 

fluCB.  characcertatlc  (e 


I.  dcacrlbed  by  CiMar 

aeQQ.,  how  tiantfeired  to  con- 

;6. 

I.  S—  Low-DaI(±  trlbea. 


TaatoolcMatA  SmCMtmM. 
Teutonic  aubatmctare  and  S 

f  luion  d.  tg  ntM- 
Teutoniciyatem,  then)- 


Tcaaa,  hIKory  d,  1S4,  3ty, ... 

VexmoBt  precedent.  173;  annexation  of .  led  ti 
Modcan  Wai.  iMk  9«:  ordioaoce  of  lecaHloD.  338. 

Toaa  and  CoahoOa,  a  Uealcan  •tale,  18J;  rinvxy 
not  rccoBdaed  In  cMuUtutloii  of,  but  lapoitcd  Into. 
1S3;  deckrea  Ita  Independence  of  Uealca.  iBJ:  fnde- 
ptodaooe  id.  racoBiliad  br  U.  &  and  other  poweta, 
Its;  annexntlaa  of,  185. 

Thomaa,  Joae  B.,  and  the  Ulnooil  ComiauMlM.  iti. 
Thompaoa.  Charlea.  Sec.  (tf  Cootlaenul  Convene  161, 
Tbnt  cMatea.  tiae  of  the.  73. 
TiMcydldea.  the  Gneoe  of,  no. 
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